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ABSTRACT

The lesion, as a special condition regarding the con-
tent of the contract between the parties, is defined as
“existing a clear disproportion between the actions of
parties in the contract”. As for the duress, being one of
the defectives of intention, is defined as “With an un-
lawful threat, somebody is evoked to sustained to evil
by somebody else in the event of the person does not
make a declaration of intention, frightened that per-
son”. The applicability of lesion and duress under the
scope of the Turkish Law of Obligations numbered
6098 (“Law No. 6098") has various conseguences in
different types of contracts. The importance of con-
tract law has increased as a result of the complexity
of the relations between people and the develop-
ment of science and technology. The contracts are to
match with the consent of intentions, and the mission
of the legal order is to protect the balance between
the parties. However, the developments in science
and technology complicates commercial and legal
relations, the parties may enter into a contract due to
lesion and duress by using their superiority over the
other contracting party. This study discusses how the
lesion and duress emerged in the cases, conditionsin
the presence of lesion and duress, and the applicabil-
ity of lesion and duress in the case-law of the Court of
Cassation.
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OZET

Gabin, taraflar arasinda akdedilen sozlesmenin
icerigine iliskin 6zel bir hal olup “so6zlesmede bir
tarafin edimi ile diger tarafin edimi arasinda acik bir
oransizlik bulunmasi” olarak tanimlanir. ikrah ise s6z-
lesme kurulmasindaki irade bozukluklarindan biri
olup “hukuka aykiri sekilde yapilan tehditle, istenilen
irade beyaninda bulunmadigi takdirde, bir kimsede
bir kotuluge maruz kalacadl kanisi uyandirnlmasi, o
kimsenin korkutulmas!” olarak tanimlanir. 6098 sayi-
Il TUrk Borglar Kanunu (“TBK”) kapsaminda yer alan
gabin ve ikrahin uygulanabilirligi cesitli sdzlesme
tipleri bakimindan farkli sonuglar dogurur. Bilim ve
teknolojinin gelismesi ile kisiler arasindaki iliskilerin
karmasik bir hal almasi sonucunda s6zlesmeler hu-
kukunun ehemmiyeti artmistir. S6zlesmelerde amac,
karsilikli irade beyanlarinin uyusmasi olup hukuk
duzenine dusen gorev, taraflar arasindaki denge
unsurunu korumaktir. Ancak bilim ve teknolojideki
gelismelerin ticari ve hukuki iliskileri karmasik hale
getirmesi neticesinde taraflar karsi taraf Uzerindeki
ustunluklerini kullanarak sozlesmelerde gabin ve ik-
raha basvurmaya baslamistir. Nihayetinde, bu calis-
mada gabin ve ikrahin somut uyusmazliklar bakimin-
dan nasil ortaya ciktigl, hangi sartlarin varligi halinde
gabin ve ikrahin varligindan soz edilebilecegi, Yarg-
tay ictihatlari isiginda gabin ve ikrahin uygulanabilir-
ligi tartisilacaktir.
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This article aims to examine the provisions of lesion and duress within the scope of Law No. 6098
in the light of literature and jurisprudence. Firstly, the term of lesion and duress shall be expla-
ined. The legal characters of lesion and duress shall be mentioned. Thus, the consequences of
lesion and duress shall be examined with respect to various contracts.

Makalemizde TBK kapsaminda gabin ve ikrah hiikiimlerinin uygulanabilirligi konularimin doktrin
ve ictihat 1s1Z1nda incelenmesi amaclanmaktadir. Oncelikle, gabin ve ikrah kavramlar: termino-
lojik olarak aciklanacaktir. Bununla birlikte, gabin ve ikrahin hukuki niteliklerine deginilecektir.
Nihayetinde, cesitli sozlesmeler bakimindan gabin ve ikrahin uygulanabilirligi incelenecektir.
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I.INTRODUCTION

Contract is a legal transaction between the
contracting parties. The fundamental princi-
ples to sign a valid contract are; (i) the par-
ties’ capability to sign a contract, (i) determi-
nation of the subject/matter of the contract
within the limits stipulated in the applicable
law, (iii) the exercisability of the obligation
indicated in the contract when the estab-
lishment of the contract, (iv) and finally of
the not defected intention in terms of the
declarations of intent between the parties.
Defectives of intent and the subsequent dis-
putes are one of the legal situations encoun-
tered today and the importance of lesion
and duress emerges in that point. The lesion
and duress are two essentials concepts in
the contract law in terms of the alignment
of parties’ intentions and the prohibition of
a potential abuse on the less informed party.
“Establishment of Contracts” and “Form of
Contracts” are regulated under the “Contrac-
tual Obligations,” which is the first distinction
of the first part of the Law No. 6098. This arti-
cle aims to examine the provisions of lesion
and duress within the scope of Law No. 6098
in the light of literature and jurisprudence.
Firstly, the term of lesion and duress shall
be explained. The legal characters of lesion
and duress shall be mentioned. Thus, the
consequences of lesion and duress shall be
examined with respect to various contracts.

I. GiRiS

Sozlesme, bir hukuki islemdir. Taraflar arasin-
da akdedilen bir s6zlesmenin hukum ifade
edebilmesi icin sozlesme taraflaninin ehliyet
sahibi olmas, akit konusunun kanunda 6ng6-
rulen sinirlar icerisinde tutulmasi ve sézlesme
kuruldugu anda borcun ifasinin mumkun ol-
masi, son olarak taraflann birbirlerine yonelt-
tigi irade aciklamalarinda sakatlik olmamasi
gerekir. irade beyanlarinda sakatlik ve akabin-
de meydana gelen uyusmazliklar ginimuzde
karsilasilan hukuki durumlardan biri olup ga-
bin ve ikrahin 6nemi burada ortaya ¢ikmak-
tadir. Gabin ve ikrah kurumlari, s6zlesmenin
tum taraflarinin irade beyanlarinin uyusmasi,
sozlesme konusu hakkinda bilgisi daha az
olan tarafin iradesinin kétuye kullanilmamasi
ve sozlesmenin kurulmasi noktasinda hukuk
duzeninde son derece elzem iki kurumdur.
6098 Sayili Kanun'un birinci bolumunun ilk
aynmi olan “Sozlesmeden Dogan Borg iligki-
leri” bolumunde “Sézlesmelerin Kurulmasi”
ve “Sozlesmelerin Sekli” duzenlenmektedir.
Makalemizde TBK kapsaminda gabin ve ik-
rah hakumlerinin uygulanabilirligi konularinin
doktrin ve ictihat 1siginda incelenmesi amac-
lanmaktadir. Oncelikle, gabin ve ikrah kavram-
lari terminolojik olarak agiklanacaktir. Bununla
birlikte, gabin ve ikrahin hukuki niteliklerine
deginilecektir. Nihayetinde, cesitli sdzlesmeler
bakimindan gabin ve ikrahin uygulanabilirligi
incelenecektir.

204

GSI ARTICLETTER

I1. LESION

A. The Concept of Lesion

The term lesion used in (abolished) article
21 of Turkish Law of Obligation numbered
818 (“Law No. 818") has been changed to
excessive benefiting in article 28 of Law No.
6098. The essence of the lesion is the lack of
equivalence between the performances of
the parties. If this disproportion is the result
of the other party’s abuse over one party’s
difficulties, inconsideration or inexperience,
this may be a ground for the nullity of the
contract.” In principle, lesion is applicable
for synallagmatic contracts; and it may also
be applicable to multilateral contracts by
comparison. As for the unilateral contracts,
lesion may be applied in the event of that
the obligations raised from said contract
shall not be implemented.? Disproportion
between the performances of the parties
does not affect the validity of the contract.
But if there have other conditions, the con-
tract may be cancelled.?

B. Legal Characteristic of Lesion

Despite the view that qualifies lesion as the
will of willpower, today excessive benefiting
is generally considered one of the condi-
tions that limit the freedom of contract. The

Il. GABIN

A. Gabin Kavrami

818 sayili Borglar Kanunu’nun 21. maddesin-
de kullanilan “gabin” seklindeki terim TBK
28. maddesinde, “asin yararlanma” seklinde
degistirilmistir. Asiri yararlanmanin esasi, bir
sozlesmede bir tarafin edimi ile diger tarafin
edimi arasinda acik bir oransizlik bulunmasidir.
Sayet bu oransizlik bir tarafin zor durumda ol
masini, dusuncesizligini veya deneyimsizligini
diger tarafin kéttye kullanmasi sonucu ise, asin
yararlanma sozlesmenin gecerliligini  etkiler.
Asin yararlanma kural olarak tam iki tarafa borc
yukleyen sozlesmelerde s6z konusudur; ¢ok
tarafll sézlesmelerde de kiyasen uygulanir. Tek
tarafa bor¢ yukleyen sozlesmelere ise uygulan-
masi sadece objektif unsurun gerceklesmesi ih-
timali bulunmadigi durumlarda sz konusudur.?
Karsilikli edimler iceren sozlesmelerde karsilikl
edimler arasindaki acik oransizlik sézlesmenin
gecerliligini tek basina etkilemez. Ancak diger
sartlar varsa asirn yararlanma sebebiyle stzlesme
iptal edilebilir.?

B. Hukuki Niteligi itibariyle Gabin

Asin yararlanmay! irade bozuklugu hali olarak
niteleyen goruse karsin, bugun genellikle asir
yararlanma sozlesme 6zgurlugunua sinirlayan
hallerden biri olarak kabul edilmektedir. Asiri

A
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place of lesion in law supports this view.
The term of lesion has a more intense rela-
tionship with the institution of immorality
than the public order. However, if the con-
ditions related to separation of morality as
well as the conditions of lesion are present
in the incident, the 27th article of the Law
No. 6098 will not be relied on as it will be ap-
plied to the event. In addition, the fact that
a one-year deprivation period is stipulated
in the law regarding the lesion shows that
the public order cannot be contrary to the
opinion. The fact that the one-year depriva-
tion period has been foreseen means that
after this period, the basic interests of the
society will be allowed to be broken. There-
fore, this shows that the lawmaker aims to
prevent the exploitation of the weak peo-
ple against immorality. 4 For example, if the
family heirloom antique watch is sold to well
below its value as a result of the approach of
the person who knows the opportunity, the
presence of lesion is mentioned. The point
to be noted here is the weakness of one
party in terms of various situations during
the establishment of the contract between
the parties, and the other party's abuse of
these situations results in lesion. In order
for the disproportionality in question to af-
fect the validity of the contract concluded,
one of the parties to the contract must use
the situation in which the other party is in
a difficult situation, lack of experience or
inconsiderate behavior.

1. Elements of Lesion

a. Objective Element

There must be a clear disproportionate dis-
pute between actions in order for the lesion
to be present in the case.® The objective
condition is a condition related to the con-
tent of the contract. Here, the law allowed
the judge's discretion without specifying a
specific rate. In order to provide the objec-
tive condition, the disproportionality be-
tween acts must be clearly understood by
everyone. This disproportionality is sought
to exist at the time of the establishment of
the contract. Therefore, if there is a dispro-
portion afterwards, the provisions of lesion
will not be possible. However, it is necessary
to make a value appraisal considering the
side debits. In this regard, the judge can de-
cide on the excessive situation by receiving
expert reports. In a Supreme Court decision,
this matter is stated in the bank's, “expertise
report dated 16/11/2012 submitted by the
defendant regarding the determination, but

yararlanmanin kanundaki yeri de bu goérusu
desteklemektedir. Asin yararlanma kurumu,
kamu duzenine nazaran ahlaka aykirilik kuru-
mu ile daha yogun iliski icindedir. Ancak asir
yararlanma sartlarinin yani sira ahlaka ayriiga
iliskin sartlar da olayda mevcutsa TBK'nin 27.
maddesi olaya uygulanacagindan asin ya-
rarlanmaya dayanilamayacaktir. Bunun yani
sira gabine iliskin olarak kanunda bir yillik hak
dusurtcu sure 6ngoérulmus olmasi kamu du-
zenine aykinlik gorusune katillinamayacagini
gostermektedir. Zira bir yillk hak dusuraca
surenin 6ngorulmus olmasi bu sure gectikten
sonra toplumun temel cikarlannin c¢ignen-
mesine izin verilecegi anlamina gelmektedir.
Dolayisiyla bu durum kanun koyucunun zayif
kisilerin ahlaka aykir bicimde sémurulmesini
engellemeyi amacladigini  gostermektedir.*
Ornegin, Esi ameliyat olacagi icin aile yadiga-
n antika saatin durumunu firsat bilen kisinin
yaklasimi sonucunda degerinin ¢ok altina
satilmasi durumunda gabinin varligindan s6z
edilir. Burada dikkat edilmesi gereken nokta,
taraflarin arasindaki sozlesmenin kurulmasi
asamasinda bir tarafin diger tarafa nazaran ce-
sitli durumlar acgisindan zayiflig, akabinde di-
ger tarafin bu durumlan kotuye kullanmasinin,
asiri yararlanma sonucunu dogurmasidir. S6z
konusu orantisizigin akdedilen sdzlesmenin
gecerliligini etkileyebilmesi icin sdzlesme ta-
raflarindan birinin diger tarafin icerisinde oldu-
gu zor durumda olma, tecruibe eksikligi yahut
dusuncesiz davranma halini yarar saglama
amaciyla kullanmasi gerekir.

1. Gabinin Unsurlari

a. Objektif Unsur

Gabinin s6z konusu olabilmesi i¢in edimler
arasinda acik bir orantisizlik olmasi gerekir.
Objektif sart sozlesmenin icerigine iliskin bir
durumdur.® Yani karsilikli edimler arasinda
acik bir nispetsizligin bulunmasidir. Burada
kanun belirli bir oran dngérmeksizin haki-
min takdirine imkan tanimigtir. Objektif sar-
tin saglanmasi i¢in edimler arasi oransizligin
herkes tarafindan acikga anlasilmasi gerekir.
Bu oransizligin s6zlesmenin kurulma aninda
var olmasi aranir. Dolayisiyla sonradan bir
oransizligin s6z konusu olmasi durumunda
gabin hukumlerine gidilemeyecektir. Fakat
edimle birlikte yan borglar dikkate alinarak
deger takdiri yapilmasi gerekmektedir. Bu
dogrultuda hakim, konusunda uzman bilir-
kisilerden rapor alinmak suretiyle asirlik du-
rumu konusunda karar verebilir. Bir Yargitay
kararinda bu husus “davalinin tespite iliskin
olarak sundugu 16/11/2012 tarihli banka
ekspertiz raporunda ise tasinmazin toplam
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the total value of the property is determined
as 340,000.00 TL, but in the expert report
received regarding the objective element,
the value of the properties is determined as
450,000.00 TL on the date of assignment. In
the bank appraisal report dated 16/11/2012
submitted by the defendant regarding the
determination, it was seen that the total
value of the real estate was determined as
340.000,00 TL".® In the relevant decision,
the judge benefited from the expert exam-
ination to determine the excessive dispro-
portionality between actions, which is the
objective element of the institution of le-
sion. Nevertheless, market conditions also
cause the excess situation to change on an
incident basis. In line with all these explana-
tions, it should be noted that if the dispro-
portionality between actions is not clear and
large as a result of objective evaluation, it
will not apply to the lesion institution.

b. Subjective Element

In lesion, the subjective factor can be de-
fined as being in a weak condition com-
pared to the other party. The self-benefiting
of the damage claiming party of its own
weak state is also evaluated within the sub-
jective element.” In the 28th article of the
Law N0.6098, the subjective element of the
lesion is determined as "If there is a clear
disproportion between mutual acts in a
contract, if this disproportion is realized by
making use of the harsh situation or lack of
consideration or inexperience ..." However,
the cases of weakness listed in the law are
exemplary, and other than the three states
stipulated in the law, and in other situations
similar to this, this substance may find appli-
cation. Situations such as the position of one
of the concerned contract parties in terms
of social status, the difference between the
parties in age can also be the subjective ele-
ment of the lesion. ®

C. Legal Consequences of Lesion

Article 28 of the Law N0.6098 is guiding in
terms of the legal consequences of lesion. In
the law, the results of the lesion were stated
as “... damaged according to the nature of
the situation, either by notifying the other
party that it is not bound by the contract or
by asking the other party to return the per-
formance or to resolve the disproportion be-
tween the acts by adhering to the contract”.
When the provision of the law is examined,
it is seen that the legislator grants a right
of choice which can be used to return the
given thing or to eliminate the dispropor-

TBK KAPSAMINDA GABIN VE
IKRAHIN UYGULANABILIRLIGI

degerinin 340.000,00 TL olarak belirlen-
digi, fakat objektif unsura iliskin olarak
alinan bilirkisi raporunda ise tagsinmazlarin
temlik tarihinde degerinin 450.000,00 TL
olarak belirlendigi, davalinin tespite iligskin
olarak sundugu 16/11/2012 tarihli banka
ekspertiz raporunda ise taginmazin toplam
degerinin 340.000,00 TL olarak belirlen-
digi gorulmustur” seklinde igtihat edilmis-
tir.8 ilgili kararda, hakim gabin kurumunun
objektif unsuru olan edimler arasindaki
asir orantisizlik halinin tespiti icin bilirkisi
incelemesinden yararlanmistir. Bununla
birlikte, piyasa kosullari da asirilik durumu-
nun olay bazinda degisebilmesine sebep
olmaktadir. Tum bu acgiklamalar dogrul-
tusunda, edimler arasindaki orantisizligin
objektif degerlendirme neticesinde acik
ve buyuk olduguna kanaat getirilmemesi
durumunda gabin kurumuna basvurula-
mayacagini belirtmek gerekir.

b. Subjektif Unsur

Asin yararlanmada subjektif unsur, zarar
gorenin diger tarafa oranla zayif durumda
bulunmasi seklinde tanimlanabilir. Zarar go-
renin zayif durumundan karsi yararlanmasi
da subjektif unsuricinde degerlendirilmek-
tedir.” TBK'nin 28. maddesinde gabinin
subjektif unsuru “Bir s6zlesmede karsilikli
edimler arasinda acik bir oransizlik varsa,
bu oransizlik, zarar goérenin zor durumda
kalmasindan veya dusuncesizliginden ya
da deneyimsizliginden yararlanilmak sure-
tiyle gerceklestirildigi takdirde...” seklinde
hukum altina alinmistir. Ancak kanunda
sayllan zayiflik halleri 6érnek niteliginde
olup, kanunda 6ngoérulen ¢ hal disinda
ve bunlara benzeyen baska hallerde de bu
madde uygulama alani bulabilir. ilgili so6z-
lesme taraflarindan birinin toplumsal sta-
ta itibariyle konumu, yas itibariyle taraflar
arasindaki fark gibi durumlar da gabinin
subjektif unsurunu olusturabilir.®

C. Gabinin Hukuki Sonuclari

Gabininin hukuki sonuclar  bakimindan
TBK'nin 28. Maddesi yol gostericidir. Ka-
nunda “..zarar goren, durumun ozelligine
gore ya sozlesme ile bagli olmadigini diger
tarafa bildirerek ediminin geri verilmesini ya
da sozlesmeye bagli kalarak edimler arasin-
daki oransizligin giderilmesini isteyebilir”
seklinde gabinin sonugclarina yer verilmigtir.
Kanun hukmu incelendiginde, kanun ko-
yucunun bir se¢imlik hak tanidigi, segimlik
haklarin verilen seyin iadesi yahut edimler
arasindaki oransizigin giderilmesi seklinde
kullanilabilecegi gorulmektedir. Secimlik hak
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tion between actions. If the exploited is not
obliged to exercise its right of choice through
a lawsuit, and if the exploited applies to the
court after exercising one of its elective rights,
the exploited may request that a decision to
be rendered in accordance with the nature of
the exhausted right. It can also exercise its ex-
ploited right of choice through litigation. The
important thing is that the right of choice used
by the exploiter is justified "by the nature of the
situation.” The judge will determine whether
the right of choice exercised by the exploited
justifies the nature of the situation. If the judge
does not justify in accordance with the re-
quirements of the situation, the judge has the
right to change the choice used by the exploit-
ed, to change the act in the adaptation of the
act, to change the form and scope of the act.

1. Right of Cancellation

According to the dominant view in the arti-
cle 28/2 of the Law N0.6098, cancellation
should be applied in excessive benefiting.
Accordingly, the damaged party can over-
ride the contract from the moment it is made,
using the right of cancellation. The right of an-
nulment is granted only to the exploited. The
judge cannot ex-officio consider the lesion for
the cancellation the contract. The declaration
of cancellation is used as the declaration of
will to be reached by the other party; when it
reaches the other party, it also results in inva-
lidity. It is not obligatory to use the right of can-
cellation by lawsuit. The revocation statement
is the right that creates disruptive innovation.
By using the cancellation statement, it retroac-
tively cancels the contract from the beginning.
In order for the cancellation statement to have
this result, the feature of the situation must
justify the exercise of the cancellation right. In
terms of the return of the given thing; if the ob-
jective and subjective conditions of lesion are
fulfilled, the party suffering from the current sit-
uation may use the right of annulment arising
by notifying that the contract is not bound by
the contract concluded to the other party. The
right of withdrawal should be used within one
(1) year, starting from the date when the in-
jured has learned the thoughtlessness or inex-
perience, and in case of difficulty, this situation
disappears. The beginning date of the foreclo-
sure period varies according to the subjective
element, and the foreclosure period begins
to operate from the day when thoughtless-
ness or inexperience has been learned or the
situation of having difficulty disappears. In all
cases, the right of cancellation must be used
within five (5) years, starting from the date of
establishment of the contract. The point to be

yalnizca sdbmurulene taninmigtir. Sdmurule-
nin secimlik hakkini dava yoluyla kullanmasi
zorunlu olmayip sec¢imlik haklarindan birini
kullandiktan sonra mahkemeye basvurursa
kullanilan hakkin niteligine uygun olarak
mahkemeden bir karar tesis edilmesini ta-
lep edebilir. Sdmurulen secimlik hakkini
dava yoluyla da kullanabilir. Onemli olan
somarulenin kullandigi se¢im hakkinin
“durumun 6zelligine gore” hakli olmasi-
dir. Hakim sémaurulenin kullandigi sec¢im
hakkinin durumun o6zelligini hakl kilip
kilmadigini takdir edecektir. Hakim; duru-
mun gerekleri uyarinca hakli gérmuyorsa
somarulenin kullandigi se¢imi degistirme,
edimin uyarlamasinda edimi degistirme,
edimin sekil ve kapsamini degistirme hak-
kina sahiptir.

1. iptal Hakki

TBK'nin 28/2. maddesinde ogretideki
baskin gortuse gore, asin yararlanmada
iptal yaptirirmi uygulanmalidir. Buna gore
zarar goren taraf isterse iptal hakkini kul-
lanarak s6zlesmeyi yapildigi andan itiba-
ren gecersiz kilabilir. iptal hakki sadece
somurilene taninmistir. iptal sebebi olan
asin yararlanmayi hakim kendiliginden
dikkate alamaz. iptal beyani karsi tara-
fa varmasi gerekli irade beyani olarak
kullanilir, karsi tarafa varmasiyla da ge-
cersizlik sonucunu dogurur. iptal hak-
kinin dava yoluyla kullanilmasi zorunlu
degildir. iptal beyani bozucu yenilik do-
gurucu hak niteligindedir. iptal beyani
kullanilmakla geriye etkili olarak soz-
lesmeyi baslangi¢tan itibaren gecersiz
hale getirir. iptal beyaninin bu sonucu
dogurabilmesi icin durumun 6zelliginin
iptal hakkinin kullanilmasini hakli kilmasi
gerekir. Verilen seyin iadesi bakimindan;
asiri yararlanmanin objektif ve subjektif
sartlarn gerceklestigi takdirde, mevcut
durumdan zarar goéren taraf sozlesme-
nin diger tarafina akdedilen so6zlesme
ile bagli olmadigini bildirerek dogan ip-
tal hakkini kullanabilir. iptal hakki, zarar
gorenin dusuncesizlik veya deneyimsiz-
ligini 6grendigi, zor durumda kalmada
ise bu durumun ortadan kalktigi tarihten
baslayarak bir (1) yil igerisinde kullanil-
malidir. Hak dusarucu surenin baslangi¢
tarihi subjektif unsura gére degismekte
olup hak dusuruact sure, dusuncesizlik
veya deneyimsizligin o6grenildigi ya da
zorda kalma durumunun ortadan kalktigi
tarihten itibaren islemeye baslamaktadir.
iptal hakkinin, her halde s6zlesmenin
kuruldugu tarihten itibaren baslayarak
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noted is that it is a right that can be put forward
without the need for acceptance by the other
party.

The exploited party may use this right to can-
celthe contract but request it if it has fulfilled
its own performance. If the other party does
not return the act, the injured person may re-
quest the action he/she has performed with
either a claim of enforcement or an unjust
enrichment case, just as in the case of will
disability. If these properties have not been
consumed in immovable property, movable
property or acquired by a good third party,
the lawsuit to be filed is an arbitration pro-
ceedings.

2. Right to Demand the
Elimination of Disparity between

TBK KAPSAMINDA GABIN VE
IKRAHIN UYGULANABILIRLIGI

bes (5) yil icerisinde kullaniimasi gerek-
mektedir. Dikkat edilmesi gereken nokta,
karsi tarafin kabulune gerek kalmaksizin
ileri surtlebilen bir hak oldugudur.

Somurulen taraf s6zlesmeyi iptal hakkini
kullanmakla birlikte kendi edimini yerine
getirmisse bunu isteyebilir. Kargi taraf
edimi iade etmezse zarar godren aynen
irade sakatligi hallerinde oldugu gibi, ya
istinlak iddiasiyla ya da sebepsiz zengin-
lesme davasiyla ifa ettigi edimi geri iste-
yebilir. Tasinmaz mallarla, tasinir mallar-
da bu mallar tuketilmemis veya iyi niyetli
ucguncu kisi tarafindan iktisap edilmemis-
se, acgilacak dava istihkak davasidir.

2. Edimler Arasindaki Oransizligin
Giderilmesini Talep Hakki

Actions

Incase the situation is justified, the exploited
may continue to adhere to the contract, in-
stead of canceling the contract and demand
the elimination of disproportion between ac-
tions. It isimportant to note that a contract that
does not carry the subjective elements of the
lesion state but has excessive imbalance be-
tween actions may be completely or partially
invalid for other reasons, or it may be possible
to eliminate the disproportion between ac-
tions. ? In this context, despite the absence of
subjective conditions, the fact that a certain
contract is contrary to the mandatory provi-
sions within the framework of the 19th and
20th articles of the Law No.6098, or that it is
contrary to morality and personality or person-
ality rights, raises the relevant process.™ For
example, if an excess contract value is agreed
to prepare a service contract or the property
for sale or to mediate the establishment of one
of these, according to Article 409 of the Law
No0.6098, in which the lowering of the fee is
regulated, this fee may be deducted fairly by
the judge at the request of the debtor.™ Again,
pursuant to the 3rd paragraph of article 161 of
the Law No0.6098, the judge is obliged to de-
crease the penalty he considers excessive. 2

D. Lesion Applications within the
Scope of Law No.6098

1. Applicability of Lesion Clauses
in Contracts That Debt to One Side

The phrase "between mutual acts in a con-
tract ..." in article 28 of the Law No.6098 indi-
cates that mutual acts are essential to raise

Somurulen sozlesmeyi iptal hakki yerine
durumu o6zelligi hakl kiliyorsa, s6zlesmeyle
bagli kalmaya devam ederek, edimler ara-
sindaki oransizligin giderilmesini talep hak-
kina sahiptir. Onemle belirtmek gerekir ki
gabin halinin subjektif unsurlarini tasimayan
ve fakat edimler arasinda asiri dengesizlik bu-
lunan bir sézlesme baska sebeplerle tamamen
veya kismen gecersiz sayilabilir yahut edimler
arasindaki oransizigin giderilmesi mumkun
olabilir.® Bu ¢ercevede subjektif sartlarin yok-
luguna ragmen belli bir sézlesmenin, Borclar
Kanunu'nun 19. ve 20. maddeleri gerceve-
sinde emredici hukumlere aykiri olmasi veya
ahlak ve adaba yahut kisilik haklarina aykiri
sayllmasi ilgili islemin batil olmasini gun-
deme getirir.’® Ornegin Borclar kanununun
tellaklik s6zlesmesinde ucretin indirilmesini
duzenlendigi 409. maddesi uyarinca hizmet
sOzlesmesi veya tasinmaz satim imkanini
hazirlamak veya bunlardan birinin kurulma-
sina aracilik etmek icin asiri bir tellaklik tcreti
kararlastirilmigsa bu tcret bor¢lunun talebi
Uzerine hakim tarafindan adil bir sekilde in-
dirilebilecektir.”” Yine Borglar Kanunu’'nun
161. maddesinin uguncu fikrasi uyarinca
hakim asin goérdugu cezai sarti indirmekle
yukamluduar.™

D. TBK Kapsaminda Gabin
Uygulamalari

1. Tek Tarafa Bor¢ Yukleyen
Sézlesmelerde Gabin
Hukiamlerinin Uygulanabilirligi

Turk Borglar Kanunu'nun 28. Maddesindeki
“Bir sbzlesmede karsilikli edimler arasinda...”

MAKALELER

A

9 Bugz, s. 72; Kalkan, s. 156; aktaran
M. Kemal Oguzman / Turgut Oz,
Borglar Hukuku Genel Hukumler, C. 2,
Vedat, Istanbul 2017.

DiPNOT

10 Huguenin, Bas.Komm., Art. 21,
N. 21; Kut, Schnyder, Art. 21 OR, N.
24; Kramer, Art. 21 OR, N. 65. Oftinger,
s.168; Kramer, Art. 19/20 OR, N. 205;
Schwenzer, N. 32.49; aktaran Hatice
Tolunay Ozanemre, Gabinin Sartlar
s.215

11 Borglar Kanunu’'nun 409. mad-
desini kargilayan isvigre Borglar Ka-
nunu’'nun 417. maddesine deginen
yazarlar igin bkz. Huguenin, Bas.
Komm., Art. 21, N. 21; Kramer, Art.
21 OR, N. 63, aktaran Kocayusuf-
pasaoglu.

12 Bahsi gecgen konuyla ilgili olarak
Isvigre Borglar Kanunu’nun 163. mad-
desinin uguncu fikrasina (BK m. 161/
1) deginen yazar igin bkz. Huguenin,
Bas.Komm. Art. 21, N. 21, aktaran
Hatice Tolunay Ozanemre, Gabinin
Sartlan s. 215
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LESION AND DURESS UNDER
THE TURKISH LAW OF OBLIGATION

the issue of lesion. The regulations of lesion
are not applicable to the contracts which
impose debt/obligation to one side of the
contract. Because, mutual acts cannot be
mentioned in the contracts that charge
debt on one side. For example, a donation
contract is a contract that imposes debt on
one side, and the donor undertakes to make
a non-refundable return from the assets of
the donor in order to have a result between
the allowable. There is no act of the donor
against the act of the donor. Since mutual
acts cannot be mentioned here, the provi-
sions of lesion will not be applied under the
Law No.6098.

2. Applicability of Lesion’s Terms

ibaresi asir yararlanmadan s6z edebilmekicin
karsilikli edimlerin sart oldugunu gosterir. Tek
tarafa borg yukleyen sézlesmeler bakimindan
gabin hukumleri uygulanamaz. Cunku, tek
tarafa borc yukleyen soézlesmelerde karsilikli
edimlerden soz edilemez. Ornegin, bagislama
sozlesmesi tek tarafa bor¢ yukleyen, bagis-
layanin saglar arasi sonu¢ dogurmak Uzere
malvarligindan bagislanana karsiliksiz olarak
kazandirma yapmay Ustlendigi sézlesmedir.
Bagislayanin kazandirma yapmay: Ustlendigi
edim karsisinda bagislananin edimi yoktur.
Burada karsilikli edimlerden s6z edilemeyece-
giicin Turk Borglar Kanunu kapsaminda gabin
hakamleri uygulanmayacaktir.

2. Kamu ihale Sézlesmeleri

in Terms of Public Procurement

Bakimindan Gabin Hukimlerinin

Contracts

The Public Procurement Contracts Law No.
4735 (“Law No. 4735") determines the prin-
ciples and procedures regarding the prepa-
ration and implementation of contracts for
tenders. Public procurement contracts are
established with mutual and appropriate
declarations of will by the administration
and the persons who are awarded the ten-
der as a result of the tender stage in relation
to the jobs falling within the fields of public
institutions. These contracts are arranged
according to the rules of private law. Thus,
the extent of the applicability of the provi-
sions of the Law N0.6098 comes to the fore,
as appropriate, in public procurement con-
tracts arranged in accordance with the rules
of private law. For example, in the 20th arti-
cle of the law, the administration expresses
the right of termination of the administration
with the expression “... in cases where the
administration terminates the contract...”.
The right of termination of the administra-
tion, in the 25th article of the same law, “To
commit or attempt to misconduct contrac-
tual transactions through fraud, promise,
threat, influence, benefit, agreement, extor-
tion, bribery or other means. To issue, use or
attempt to fake documents. To use fraudu-
lent materials, tools or methods during the
work or delivery of the contract work, to
manufacture incomplete, inaccurate or de-
fective manufacturing against the rules of
science and art. To harm the administration
while fulfilling its commitment. To use his
knowledge and experience to the detriment
of the administration or act in contradiction
with the provisions of Article 29. Failure to
fulfillits commitment in accordance with the
tender document and contract provisions,

Uygulanabilirligi

4735 Sayili Kamu ihale Sozlesmeleri Ka-
nunu (“KiSK”) yapilan ihalelere iliskin
sozlesmelerin duzenlenmesi ve uygu-
lanmasi ile ilgili esas ve usulleri belir-
ler. Kamu ihale s6zlesmeleri, kamu ku-
rumlarinin goérev alanlarina giren iglerle
ilgili olarak ihale asamasi sonucunda,
idare ile ihaleyi alan kisilerin karsilikli
ve birbirine uygun irade beyanlar ile
kurulur. Bu sozlesmeler, 6zel hukuk
kurallarina gore duzenlenir. Boylece,
6zel hukuk kurallarina goére duzenle-
nen kamu ihale s6zlesmelerinde uygun
dustugu olcude Turk Borglar Kanunu
hukumlerinin uygulanabilirligi konusu
gundeme gelir. Ornegin, kanunun 20.
maddesinde “..belirtilen hallerde idare
sozlesmeyi fesheder...” ibaresiyle idare-
nin fesih hakkindan bahseder. idarenin
fesih hakki, ayni kanunun 25. madde-
sinde “Hile, vaat, tehdit, nufuz kullan-
ma, c¢ikar saglama, anlasma, irtikap,
rasvet suretiyle veya baska yollarla
sozlesmeye iliskin islemlere fesat karis-
tirmak veya buna tesebbus etmek. Sah-
te belge duzenlemek, kullanmak veya
bunlara tesebbus etmek. Soézlesme
konusu isin yapilmasi veya teslimi si-
rasinda hileli malzeme, arac¢ veya usul-
ler kullanmak, fen ve sanat kurallarina
aykiri, eksik, hatali veya kusurlu imalat
yapmak. Taahhadunu yerine getirirken
idareye zarar vermek. Bilgi ve deneyi-
mini idarenin zararina kullanmak veya
29 uncu madde hukumlerine aykiri ha-
reket etmek. Mucbir sebepler disinda,
ihale dokumani ve s6zlesme hukumleri-
ne uygun olarak taahhudunt yerine ge-
tirmemek.” seklinde yer alan yasak fiil
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except for force majeure.” It arises from the
realization of prohibited acts and behaviors.
Forbidden acts and behaviors are disabling
will, and the absence of lesion from will in-
juries in the article of law brings the issue of
the applicability of the provisions of lesion
under the Law No.6098. Article 36 of Law
No.4735 “In cases where there is no provi-
sion in this Law, the provisions of the Code
of Obligations apply.” We opine that the pro-
visions of lesion can be applied in terms of
Public Procurement Agreements by betting,
since the provisions of Law No. 6098 will be
applied in cases where there is no provision
in the law.

3. Applicability of Lesion’s Terms

TBK KAPSAMINDA GABIN VE
IKRAHIN UYGULANABILIRLIGI

ve davranislarin gerceklestirilmesiyle
dogar. Yasak fiil ve davranislar iradeyi
sakatlayan nitelikte olup, kanun mad-
desinde irade sakatliklarindan gabine
yer verilmemesi TBK kapsaminda gabin
hukdmlerinin uygulanabilirligi konusu-
nu gundeme getirir. KiSK 36. maddesi
“Bu Kanunda huktm bulunmayan hal-
lerde Borg¢lar Kanunu hukumleri uy-
gulanir.” seklinde duzenlenmis olup
kanunda hukum bulunmayan hallerde
TBK hukumleri uygulanacagindan ba-
hisle, Kamu ihale Sozlesmeleri bakimin-
dan gabin hukumleri uygulanabilecegi
kanaatindeyiz.

3. Kamu ihale Sézlesmelerinde

in Changes to Public Procurement

Yapilan Degisikliklerde Gabin

Contracts

Public procurement contracts are con-
tracts to which the administration and the
contractor are parties. Article 15 of the Law
No. 4735 “After the contract is signed, the
contract terms can be changed, provided
that the contract price is not exceeded and
the contractor and the contractor agree on
mutual agreement, the following may be
changed in the contract terms: payment
terms in accordance. The limits of the con-
tract amendment are specified with the
expression “... the agreement of the parties
and the contract price not to be exceeded...”
The existence of a written contract between
the administration and the contractor is es-
sential for the mutual agreement of the par-
ties. The fact that the contract in question is
subject to the provisions of private law indi-
cates that the provisions of the Turkish Code
of Obligations can be applied. in terms of le-
sion; in the amendment agreement signed
between the administration and the con-
tractor, violations of the rights or interests
previously granted to the contractor may
lead to disproportionality between acts. '®

I1l. DURESS

A. Term of Duress

In terms of the meaning of duress; intimidation
means having someone do something other
than their will. The intimidation is that if some-
one does not make a declaration of will, with
the threat made against the law, someone will
be subject to the frightening. * There is spiritu-
al violence in scare. For example, if a person's
hand is pressed instead of a signature, there

Hukimlerinin Uygulanabilirligi

Kamu ihale s6zlesmeleri, idare ve yuk-
lenicinin taraf oldugu sozlesmelerdir.
4735 Sayili Kanun’un 15. maddesi “S6z-
lesme imzalandiktan sonra, sézlesme be-
delinin asilmamasi ve idare ile yuklenicinin
karsilikli olarak anlagmasi kaydiyla, asagida
belirtilen hususlarda s6zlesme hukumlerin-
de degisiklik yapilabilir: isin yapilma veya
teslim yeri, isin stresinden 6nce yapilmasi
veya teslim edilmesi kaydiyla isin suresi ve
bu sureye uygun olarak 6deme sartlari. ”
seklinde duzenlenmis olup “...taraflarin an-
lasmasi ve sozlesme bedelinin asilmama-
s1...” ifadesiyle so6zlesme degisikliginin sinir-
lan belirtilmistir. Taraflarin karsilikli olarak
anlasmasi i¢in idare ve yuklenici arasinda
yazili bir s6zlesmenin varligi sarttir. S6z ko-
nusu sdzlesmenin 6zel hukuk hukumlerine
tabi olmasi, Turk Borglar Kanunu hukim-
lerinin uygulanabilecegini gosterir. Gabin
bakimindan; idare ile yuklenici arasinda
imzalanan degisiklik s6zlesmesinde, daha
onceden yukleniciye taninmisg haklarin ya-
hut menfaatlerin ihlal edilmesi edimler ara-
sinda orantisizliga yol acabilir.™

111. iKRAH

A. ikrah Kavrami

ikrah sozcuk anlami itibariyle; korkutma, istegi
disinda bir sey yaptirma anlamina gelir. Kor-
kutma hukuka aykin sekilde yapilan tehditle,
istenilen irade beyaninda bulunmadigi takdir-
de, bir kimse de kotuluge maruz kalacak kani-
st uyandirilmasi, o kimsenin korkutulmasidir.™
Korkutmada manevi cebir vardir. Ornegin bir
kimsenin elini tutup zorla parmagi imza yerine

MAKALELER

DiPNOT
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13 Danistay 1.D, T. 14.03.2005, E.

2000/5828, K. 2000/7383.
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2021 WINTER

211



ARTICLES

PART 13

y'

FOOTNOTE

15 Antalya p. 244

16 Erarslan Ozkaya, Yanilma Aldat-
ma Korkutma Davalar, Seckin, istan-

bul 2019.

17 Oguzman, p. 134.

18 Von Tuhr/Peter, § 38, Ill, 5, p.
326.; aktaran Oguzman, p. 117

19 Antalya, Borclar Hukuku Genel
Hukumler, s. 246.

20 Von Tuhr/Peter, § 38, Ill, 5, p.
326.; aktaran Oguzman, p. 117

21 Eren, p. 404.

LESION AND DURESS UNDER
THE TURKISH LAW OF OBLIGATION

is no will. The contract is not established. ' At
the same time, the duress does not desire that
one of the parties desires to be lighter than
two damages, with the fear of the life, property,
honor, personal rights and liberties of himself
or those close to him, as a result of the behav-
ior of the other party or someone else acting
on his behalf. "¢ It should be noted that in this
case there is harmony between the statement
of the frightened and his will; however, the for-
mation of the will was injured by threat or co-
ercion. The element of coercion is divided into
two as material coercion and moral coercion
in the doctrine. The financial coercion is that
the fearful is forced to submit a declaration of
will as a result of the material act on the fright-
ened. It is an example of material compulsion
that the frightened person has a forced con-
tract to the frightened person with a gun. In
material coercion, the existence of the decla-
ration of will cannot be mentioned. Contrary to
disability at the birth of the declaration of will,
the contract does not occur because there is
no will to conclude here. In spiritual coercion,
the fearer has a moral pressure on the fright-
ened. Abstract verb definitions and discourses
can cause moral compulsion.

1. Conditions of Duress

Article 37 of the Law N0.6098 is not bound by
the contract if one of the parties made a con-
tract as a result of the intimidation of the other
or a third party. If the frightened third party is
not knowing or able to know how to scare the
other party, the frightened person who does
not want to adhere to the contract is liable to
pay compensation to the other party if it re-
quires equity.” explains the form. In terms of
admission in the article of the law; as a result of
the injuries of the will, there is a danger threat
against the contracting party against him or
his relatives, that the threat in question is se-
vere and close to realization, that the threat is
unlawful and ultimately there is a causal link
between the act of intimidation and the occur-
rence of the contract.

a. The Party Whose Will Is Injured

Must Have Been Exposed To A Threat
The words and behaviors that are said to
awaken someone who will be exposed to
evil if they do not make a declaration of will
pose a threat. The fact that the counterparty
or a third party has made the threat does not
make any difference in terms of the effect
of the contract, but is important in seeking
compensation. If a person makes a declara-
tion of will as a result of his fear when he has

bastinlmigsa irade hic¢ yoktur. Sézlesme kurul-
mus olmaz.” ikrah ayni zamanda taraflardan
birinin 6teki tarafin veya onun adina hareket
eden bir bagkasinin davranigi sonunda kendi-
sinin veya yakin olan kimselerin can, mal, na-
mus sahsi hak ve harriyetlerinin agir ve haksiz
bir tehlikeye ve zarara ugrayacak korkusuna
kapilarak iki zarardan daha hafif olani goze
almak suretiyle arzu etmedigi bir duruma kat-
lanmasidir.’® Dikkat edilmesi gerekir ki, bu du-
rumda korkutulanin beyaniile iradesi arasinda
uyum vardir; ancak, iradenin olusumu tehdit
yahut zorlama yUzinden sakatlanmistir. Zorla-
ma unsuru doktrinde maddi zorlama ve mane-
vi zorlama olarak ikiye ayrilir.”” Maddi zorlama,
korkutanin korkutulan tzerindeki maddi fiili
sonucunda irade beyani sunmaya zorlanma-
sidir. Korkutan kisinin silah yardimiyla korku-
tulan kisiye zorla s6zlesme imzalatmasi maddi
zorlamaya Ornektir. Maddi zorlamada, irade
beyaninin varligindan s6z edilemez. irade be-
yaninin dogumundaki sakatligin aksine bura-
da akit yapma iradesi mevcut olmadigindan
s6zlesme meydana gelmez. Manevi zorlama-
daise, korkutanin korkutulan Uzerinde manevi
bir baskisi vardir. Soyut fiil tanimlar ve soéylem-
ler manevi zorlamaya sebebiyet verebilir.

1. ikrahin Sartlari

6098 Sayill TBK'nin 37. maddesi ikrah kurumu-
nu “Taraflardan biri, digerinin veya tgtnca bir ki-
sinin korkutmasi sonucu bir sézlesme yapmissa,
sdzlesmeyle bagli degildir. Korkutan bir tguncu
kisi olup da diger taraf korkutmayi bilmiyorsa
veya bilecek durumda degilse, sozlesmeyle
bagli kalmak istemeyen korkutulan, hakkaniyet
gerektiriyorsa, diger tarafa tazminat 6demekle
yukumluduar.” seklinde aciklamaktadir. Kanun
maddesinde ikrahin sartlan bakimindan; irade
sakatlanmasi sonucunda so6zlesme yapan tara-
fin kendisine yahut yakinlarina karsi yoneltilmis
bir tehlike tehdidi, s6z konusu tehlike tehdidinin
agirve gerceklesmesiyakin bir tehdit olmasi, teh-
didin hukuka aykir olmasi ve nihayetinde kor-
kutma fiili ile s6zlesmenin meydana gelmesi ara-
sinda illiyet baginin bulunmasi séz konusudur.

a. iradesi Sakatlanan Taraf Bir Teh-

dide Maruz Kalmis Olmalidir

irade beyaninda bulunmadig taktirde ko-
tuluge maruz kalacak kanisini bir kimsede
uyandirmak icin sdylenen soézler ve davranis-
lar tehdit teskil eder. Tehdidi karsi tarafin veya
bir tguncu kisinin yapmig olmasi, sézlesme-
nin gecerliligine yaptigi etki agisindan bir fark
yaratmaz, ancak tazminat istenmesi konu-
sunda 6nem tasir. Bir kimse higbir tehdit un-
suru yokken kendiliginden duydugu korku
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no threat, then the validity of the contract is
not affected.

b. The Threat Should Be
Awakened by the Sense of a

Serious and Soon Hazard

Threats related to minor or future hazards
do not intimidate nor affect the validity of
the contract. On the other hand, even if the
threat cannot be realized, the person who
is threatened is right to think that it will be
realized, and the operation that is done is
deemed crippled by the intimidation.” It
should be taken into consideration whether
the vehicle used in the intimidation of the
frightened is objectively suitable for causing
a heavy and imminent danger. For example,
when a person is idle selfish intimidating,
someone should not be aware of the fact that
the scared weapon is empty, and it should be
considered a vehicle suitable for intimidat-
ing. However, if the scared scare hand is not
likely to realize or the vehicle that is using is
not suitable for such a result, it is not scare. '

When determining the severity of the threat,
it is the dominant opinion to consider the ef-
fect that the threatening situation will have
on the average-minded people, and not on
the personal characteristics of the person
exposed to the threat. This is called "subjec-
tive theory."2°

c. The Threat Indicated in the
Threat Should Be Against the
Person or Relatives of the Other

Party

The intimidation may be the opposite side of
the contract, which poses a danger to him,
or a person close to him. The close person
is the person whose frightened perceives
the danger to this person as if he had been
done to him. His wife, children, mother and
father and other relatives can be included
in the concept of the close person, as well
as the engaged, the person he lives with, his
friends and friends can be included in the
close concepit. It may also be feared that the
scared person will threaten to commit sui-
cide if the scared party does not contract. If
this situation creates shock and panic to the
opponent, it may be a scare. Included in the
relatives of the frightened person is the legal
person who is a member or a medium. How-
ever, the threat based on the danger to third
parties that will not be considered as close
does not constitute adversity. 2!

TBK KAPSAMINDA GABIN VE
IKRAHIN UYGULANABILIRLIGI

neticesinde irade beyaninda bulunuyorsa bu
durumda soézlesmenin gecerliligi etkilenmez.

b. Yapilan Tehdit Agir ve Yakinda
Gercgeklesecek Bir Tehlikenin
Mevcut Oldugu Kanisini

Uyandirmalidir

Onemsiz veya ilerde gergeklesecek tehlike-
lere iliskin tehditler korkutma teskil etmez,
sozlesmenin gecerliligini etkilemezler buna
karsilik tehdidin gerceklesme olanagi bulun-
masa bile, tehdide ugrayan kisi gerceklese-
cegini dusunmekte hakliysa yapilan islem
korkutmayla sakat sayilmaktadir.’® Korku-
tulanin korkutulmasinda kullanilan aracin
objektif olarak agir ve yakin bir tehlike do-
gurmaya elverisli olup olmadigi dikkate alin-
malidir. Ornegin bir kisi bos tabanca ile kor-
kutma fiilinde bulundugu zaman korkutulan
silahin bos oldugunu bilmese dahi arac¢ kor-
kutmaya elverigli bir ara¢ sayilmalidir. Ancak
korkutulan korkutma fiilinin gerceklesme
ihtimalinin olmadigini veya kullanan aracin
boyle bir sonucu dogurmaya elverisli olma-
digini anlayacak ya da anlayabilecek du-
rumda ise korkutma s6z konusu olmaz.™

Tehdidin agirligi saptanirken tehdit olustu-
ran durumun ortalama anlayisli kisiler uze-
rinde yapacagi objektif etki degil tehdide
maruz kalanin kisisel 6zelliklerine gére onun
Uzerinde yapacag etkinin dikkate alinmasi
baskin goérustur. Buna “subjektif teori” den-
mektedir.?°

c. Tehditte Belirtilen Tehlike Karsi
Tarafin Sahsina veya Yakinlarina

Yénelik Olmalidir

Korkutma kendisi icin bir tehlike yaratilan
sozlesmenin karsi tarafi olabilecegi gibi ona
yakin bir kisi de olabilir. Yakin kisi korkutu-
lanin bu kisiye yonelik tehlikeyi kendisine
yapilmis gibi algiladigi kisidir. Yakin kisi kav-
ramina esi, cocuklari, anne ve babasi ve di-
ger hisimlar girebilecek gibi nisanli, birlikte
yasadigi kisi, dost ve arkadaslar da yakin
kavramina dahil olabilir. Bizzat korkutulan
kisinin, korkutulan taraf s6zlesme yapma-
dig1 takdirde intihar edecegi tehdidinde
bulunmasi da korku yaratmis olabilir, bu du-
rum karsi s6zlesen de sok ve panik yaratmig-
sa korkutma soz konusu olabilir. Korkutulan
kisinin yakini kapsaminda uyesi veya ortak
oldugu tuzel kisi dahildir. Ancak yakin sayil-
mayacak ucuncu Kkisilere yonelik tehlikeye
dayanan tehdit ikrah teskil etmez.?’
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d. The Threat Should Be Unlawful
When a contract is made with the intimida-
tion that a right or a lawful authority will be
used, the existence of intimidation is accept-
ed if the person who declares that he / she
will use this right or authority has provided
an extreme benefit from the other party's
difficulties. In other words, the intimidation
is against the law, unless a right or a legal
authority is used.

e. The Contract Must Be Made As
a Result Of Fear Caused By the

Threat

There must be a causal link between the act
of intimidation and the establishment of the
contract. If this fear was not created, there is
a causal link if the party exposed to intimida-
tion would never make the contract or make
the contract under other conditions.

f. Legal Consequences of Duress
The frightened may not approve the con-
tract due to the intimidation of the contract
or the third party, and may ensure the in-
validity of the contract. In addition, he may
request from the other party to compensate
for the damage caused by the invalidity of
the contract. As a frightened rule, he may
request compensation for negative dam-
age, limited to the expected benefit from the
contract. If the scared person is deemed to
be contracted, he / she may request com-
pensation if there are damages caused by
the scared scare. For the same reasons, giv-
ing approval to the contract does not mean
seeking compensation. There is no reason
to require consent to be subject to different
provisions in terms of its terms without be-
ing approved. Since the act of intimidation
also constitutes an unfair act, if a debt has
arisen in terms of the injured in accordance
with the article 72/2 of the Law No0.6098,
even if the compensation claim arising from
the unfair act has expired, it can avoid per-
forming its scared debt. If he fears the feared
one-year disapproval and does not fulfill his
debt arising from this contract, he can bene-
fit from the right to success. ??

d. Tehdit Hukuka Aykiri Olmalidir
Bir hakkin veya kanundan dogan bir yetki-
nin kullanilacagl korkutmasiyla sozlesme
yapildiginda, bu hak veya yetkiyi kullana-
cagini agiklayanin, diger tarafin zor durum-
da kalmasindan asiri bir menfaat saglamis
olmasi halinde, korkutmanin varligi kabul
edilir. Yani bir hakkin veya yasal bir yetkinin
kullanilmasi s6z konusu olmadik¢a korkut-
ma hukuka aykindir.

e. Sozlesme, Tehdidin Yarattigi

Korku Sonucu Yapilmis Olmalidir
Korkutma fiiliyle s6zlesmenin kurulmasi ara-
sinda illiyet bagi bulunmalidir. Bu korku ya-
ratilmasaydi korkutmaya maruz kalan taraf,
sOzlesmeyi hic yapmayacak ya da s6zlesme-
yi bagka sartlarda yapacak idiyse illiyet bagi
mevcut olacaktir.

f. ikrahin Hukuki Sonuclar
Korkutulan, ister s6zlesmenin karsi tarafini
ister uguncu kisinin korkutmasi sebebiyle
sOzlesmeyi onamayarak s6zlesmenin gecer-
sizligini saglayabilir. Buna ek olarak karsi ta-
raftan s6zlesmenin gecersizliginden dogan
zararinin tazmininitalep edebilir. Korkutulan,
kural olarak stzlesmeden beklenen yararla
sinirll olmak Gzere olumsuz zararin tazmini-
ni talep edebilir. Korkutmaya maruz kalanin
sozlesmeyle bagli sayilmis olmasi durumun-
da, korkutulan korkutma nedeniyle ugradigi
zararlar var ise bunlarin tazminini isteyebilir.
Ayni gerekgelerle, sdzlesmeye onay vermis
olma tazminat istemekten vazgecme anla-
mina gelmez. Onamanin, onanmis sayilma-
dan hukumleri yonunden farkli huktumlere
tabi olmasini gerektirecek bir neden bulun-
mamaktadir. Korkutma fiili ayni zamanda
haksiz fiil teskil ettigine gore TBK'nin 72/2
hukmune gore zarar géren bakimindan bir
bor¢ dogmussa, haksiz fiilden dogan tazmi-
nat talebi zaman asimina ugramis olsa bile,
korkutulan kendi borcunu ifadan kaginabilir.
Korkutulan bir yilik onamama hakkini gegir-
mis ve bu s6zlesmeden dogan borcunu ifa
etmemigse surekli defi hakkindan yararlana-
bilir.2
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B. Duress Applications within
the Scope of Law No.6098

1. Applicability of Duress
Provisions in Terms of Public

Procurement Contracts

We examined in the Applicability of the
bulletin that the Law No0.4735 determines
the principles and procedures related to
the arrangement and implementation of
contracts. As a result of the tender stage of
public procurement contracts related to the
jobs falling within the fields of duty of public
institutions, the importance of the incentive
institution, which is considered as one of the
willpower injuries in Law No.6098, emerges.
Contracts concluded between the contrac-
tor and the administrative power and the
contractor are arranged according to the
rules of private law. Thus, the applicability
of the provisions of the Law N0.6098 will
come to the agenda insofar as it complies
with the mandatory rules in these contracts
arranged in accordance with the rules of
private law. The right of termination granted
to the administration with the expression “...
the administration terminates the contractin
the cases specified in article 20 of the Law...”
restricts the contractor's field of legal action
during the contract and is an interference
with their rights. In the contract established,
the equality provided by the legal order in
terms of the right to seek freedom between
the parties prohibits the administration from
taking action based on intimidation. As we
have mentioned in the applicability of the
goiter, the fact that the prohibited acts and
behaviors are disabling the will and the ab-
sence of duress from the will injuries in the
article of the law raises the issue of the ap-
plicability of the duress provisions within the
scope of the Law No.6098. Article 36 of Law
No.4735 “in cases where there is no provi-
sion in the Law, the provisions of the Law
No0.6098 apply.” We believe that, in cases
where there is no provision in the law, the
provisions of the Law No.6098 will be ap-
plied, and in terms of Public Procurement
Agreements, duress provisions can also be
applied.

2. Duress within the Scope of
Public Private Cooperation Model

TBK KAPSAMINDA GABIN VE
IKRAHIN UYGULANABILIRLIGI

B. TBK Kapsaminda ikrah
Uygulamalari

1. Kamu ihale Sézlesmeleri
Bakimindan ikrah Hukumlerinin
Uygulanabilirligi

4735 Sayili Kamu ihale Sozlesmeleri Kanu-
nu’nun (“KiSK”) yapilan ihalelere iliskin s6z-
lesmelerin duzenlenmesi ve uygulanmasi ile
ilgili esas ve usulleri belirledigini gabinin Uy-
gulanabilirligi basliginda incelemistik. Kamu
ihale sozlesmelerinin, kamu kurumlarinin
gorev alanlarnna giren iglerle ilgili olarak iha-
le asamasi sonucunda, idare ile ihaleyi alan
kisilerin karsilikli ve birbirine uygun irade
beyanlarn ile kurulmasindan hareketle Turk
Borglar Hukuku’'nda irade sakatliklarindan
biri olarak degerlendirilen ikrah kurumunun
onemi ortaya cikmaktadir. idare yahut idari
guce sahip Kkisiler ile yuklenici arasinda ak-
dedilen sozlesmeler, 6zel hukuk kurallarina
goére duzenlenmektedir. Boylece, 6zel hu-
kuk kurallarina gore duzenlenen bu sozles-
melerde emredici kurallara uygun dustugu
6lcude TBK hukumlerinin uygulanabilirligi
konusu gundeme gelecektir. Kanun'un 20.
maddesinde “...belirtilen hallerde idare soz-
lesmeyi fesheder...” ibaresiyle idareye tani-
nan fesih hakki yuklenicinin sozlesme su-
resince hukuki islemde bulunma alanini
kisitlamakta ve haklarina mudahale niteligi
tasimaktadir. Kurulan sozlesmede taraflar
arasinda hak arama hurriyeti bakimindan
hukuk duzeninin sagladig esitlik, idarenin
korkutmaya dayall islem yapmasini yasak-
lar niteliktedir. Gabinin uygulanabilirliginde
bahsettigimiz gibi yasak fiil ve davraniglarin
iradeyi sakatlayan nitelikte olmasi ve kanun
maddesinde irade sakatliklarindan ikra-
ha yer verilmemesi TBK kapsaminda ikrah
huktmlerinin  uygulanabilirligi  konusunu
gundeme getirir. KiSK 36. maddesi “(b)u Ka-
nunda hukim bulunmayan hallerde Borg-
lar Kanunu huakumleri uygulanir.” seklinde
duzenlenmis olup kanunda huakum bulun-
mayan hallerde TBK hukumleri uygulana-
cagindan bahisle, Kamu ihale Sozlesmeleri
bakimindan ikrah hukumlerinin de uygula-
nabilecegi kanaatindeyiz.

2. Kamu Ozel is birligi Modeli
ve Finansman Sézlesmeleri

and Financing Agreements

Public Private Collaboration Model is a mod-
el that includes various types of contracts

Bakimindan ikrah

Kamu Ozel is birligi Modeli, alt yapi ve tst
yaplya yonelik yapilacak insa etme, tasima,
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concluded between the administration and
individuals at the point of building, transpor-
tation, development activity investments for
infrastructure and superstructure. There is
no framework regulation in Turkish Law re-
garding Public Private Cooperation Model.
The point to be considered here is the need
to examine the legal rules that the contract
signed with the administration is subject to
in order to realize Public Private Cooperation.
The administration signs contracts with indi-
viduals to finance projects on various issues.
Contracts, as we mentioned in other parts of
our article, contain rules that the parties are
obliged to abide by. There are acts that the
parties to the contract are obliged to perform.
Disagreements between the parties at the per-
formance of the acts result in the court exam-
ining the relevant contracts according to the
general law rules. By means of the importance
of the declaration of will for the establishment
and survival of a contract, the pressure estab-
lished by the administration on the other side
based on public power is not accepted by the
legal order. We are of the opinion that the pay-
ment of the progress payment paid to the con-
tractor in certain periods in return for the work
done in terms of the project, for which the con-
tract of the administration has been signed
and started to be implemented, should con-
sider the threat to reduce or delay the amount
it is obliged to perform with the change of con-
tract. Because the contractor needs to create
resources for him to perform the work under
the contract and the progress payments paid
by the administration are the biggest factor of
the resource to be created. For this reason, if
the administration maliciously avoided the
progress payment, putting the contractor at
the risk of default on the contract, it will bring
the applicability of the catering institution or-
ganized under the Law No0.6098. Ultimately,
our opinion will be evaluated within the scope
of the duress and the results of the duress in-
stitution will result from the public power that
the administration has and the powers that
accompany it, in the performance of the merit
values it is obliged to perform against the con-
tractor who signed the contract with it.

IV. CONCLUSION

As a result of the complexity of the relations
between people and the development of
science and technology, the importance of
contract law has increased. The purpose of
the contracts is to match the declarations of
mutual will and the duty of the legal order is
to protect the balance between the parties.

gelistirme faaliyet yatinmlarinin gerceklestiril-
mesi noktasinda idare ile kisiler arasinda ak-
dedilen cgesitli sozlesme tiplerini de igine alan
bir modeldir. Kamu Ozel isbirligi Modeline
iliskin Turk Hukuku’'nda cerceve duzenleme
yapilmamistir. Burada dikkat edilmesi gere-
ken husus, Kamu Ozel isbirligi'nin gercekles-
tirilmesi icin idare ile imzalanan s6zlesmenin
tabi oldugu hukuk kurallarinin inceleme
konusu yapilmasi gerekliligidir. idare, gesitli
konularda projelerin finansmanini saglamak
icin kisiler ile s6zlesme imzalar. Sozlesmeler
makalemizin diger bélumlerinde de bahset-
tigimiz gibi kendi icinde taraflarin uymakla
yukumlu oldugu kurallar icerir. Sozlesme ta-
raflarinin ifa etmekle yukumlu oldugu edim-
leri mevcuttur. Edimlerin ifa noktasinda taraf-
lar arasinda meydana gelen uyusmazliklar
mahkemenin ilgili sozlesmeleri genel hukuk
kurallarina gore incelemesi sonucunu dogu-
rur. Bir s6zlesmenin kurulmasi ve ayakta ka-
labilmesi icin irade beyaninin 6nemi sayesin-
de, idarenin kamu gucune dayanarak diger
taraf Uzerinde kurdugu baski hukuk duzeni
tarafindan kabul edilmez niteliktedir. idarenin
sOzlesmesi imzalanan ve uygulamaya basla-
nan proje bakimindan yapilan is karsiliginda
belirli periyotlarda yukleniciye 6denen hak
edis tutarinin 6denmesi konusunda, sozles-
me degisikligi ile ifa etmekle yukumlu oldugu
miktar indirme yahut geciktirme tehdidinin
ikrah olarak degerlendirilmesi gerektigi kana-
atindeyiz. Cunku, yuklenicinin sozlesme kap-
samindaki isin ifasini gergeklestirebilmesi igin
kendisine kaynak yaratmasi gerekmekte olup
idare tarafindan 6denen hak edis degerleri,
olusturulacak kaynagin en buyuk etkenidir.
Bu sebeple, idarenin hak edis 6demesinden
kotu niyetle imtina ederek yukleniciyi sozles-
me tahtinda temerrtt riskine sokmasi TBK
kapsaminda duzenlenen ikrah kurumunun
uygulanabilirligini gundeme getirecektir. Ni-
hayetinde kanaatimiz, idarenin sahip oldugu
kamu gucune ve ona eglik eden yetkileri 6n
plandatutarak, kendisiyle so6zlesme imzalayan
yukleniciye karsl ifa etmekle yukumla oldugu
hak edis degerlerinin ifasinda sorun ¢ikarmasi
ikrah kapsaminda degerlendirilecek ve ikrah
kurumunun sonuglar meydana gelecektir.

IV. SONUC

Bilim ve teknolojinin gelismesi ile Kkisiler
arasindaki iligkilerin karmasik bir hal almasi
sonucunda sozlesmeler hukukunun ehem-
miyeti artmistir. Sozlesmelerde amac, karsi-
likli irade beyanlarinin uyusmasi olup hukuk
duzenine dusen gorev, taraflar arasindaki
denge unsurunu korumaktir. ikrah, irade
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Duress is considered as one of the declara-
tion of will injuries. The legal defect here oc-
curs in the formation of the will. It should be
noted that in this case there is harmony be-
tween the statement of the frightened and
his will; however, the formation of the will
was injured by threat or coercion. It should
be noted that the person who is subjected to
the act of intimidation with the occurrence of
the elements that constitute the confession
and who is the contracting party with the
feeling of fear is not bound by the contract
concluded. The right of the person who is
frightened by the right of cancellation and
the right to compensation of the damage
caused by the confinement is eliminated.

Itis very important to protect the balance be-
tween the parties by the existing legal order
in contracts with high financing prices such
as project contracts, public procurement
contracts, and public private cooperation
contracts. In terms of lesion, the judge will
make an assessment primarily in terms of the
nature of the contract; followed by a clear
disproportionality review between actions,
which is the objective element, based on the
regulation of the lesion in the Law No.6098,
followed by the presence of a subordinate
side of being stricken, inexperienced and in-
considerate, and the caste of the other side.
Thus, it will be aimed that the legal order will
provide the balance between the parties.

y
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lelikle hukuk duzeninin taraflar arasindaki
denge unsurunu saglamasi amaglanacaktir.
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