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ABSTRACT

Joint stock companies are established with the aim
of actualizing large enterprises by bringing together
small-scale capitals that cannot accomplish those
investments individually. One of the most essential
rights of the shareholders who invest their savings in
joint stock companies is the right to a dividend. Var-
ious provisions have been stipulated in the Turkish
Commercial Code to ensure the continuity and long-
term survival of joint stock companies. In this article,
we will elaborate on the critical points of the arrange-
ments made to achieve this balance.
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OZET

Anonim ortakliklar, bireysel olarak pek bir an-
lam ifade etmeyen kucuk capli sermayelerin bir
araya gelerek buyuk girisimlerin gerceklestirilme-
si amaciyla kurulmaktadir. Birikimini anonim or-
takliklara yatiran pay sahiplerinin en énemli hak-
larindan biri kar payi hakkidir. Pay sahiplerinin kar
payl hakkindan mahrum birakilmamasinin yanin-
da, anonim sirketin devamliligini ve uzun surel-
er ayakta kalmasini saglamak adina Turk Ticaret
Kanunu'nda cesitli hukumler dtzenlenmistir. iste
biz de bu makalede bu dengenin saglanmasina
yonelik yapilan duzenlemelerin Gnemli noktalarini
inceleyecegiz.
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DISTRIBUTION OF DIVIDENDS AND OBLIGATION OF ALLOCATION OF

RESERVE FUND IN JOINT-STOCK COMPANIES

This article closely examines the provisions under the Turkish Commercial Code regarding
the right of shareholders to a share of profits and the separation of reserve funds.

Makalemizde Tiirk Ticaret Kanunu kapsaminda hem pay sahiplerinin kar pay1 alma haklarina
iliskin hiikiimlerihem deyedek akcelerin ayrilmasinailiskin hiikiimleriyakindaninceleyecegiz.
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I.INTRODUCTION

One of the expectations of shareholders of
joint stock companies is to receive a divi-
dend in return for their obligation to com-
mit capital. Indeed, one of the most import-
ant rights of a shareholder, who invests his
or her savings or any asset value in a joint
stock company, is to participate in the annu-
al earnings and take a dividend, unless the
company enters the liquidation process.

For any company, itis essential to have good
credibility in business life and to ensure the
reliability of the company in the market and
one way for a joint stock company to do is
to embark on enterprises, achieve results,
and distribute profits to shareholders. Any
company that does not distribute profits for
long periods will find less investors willing
to invest in the company. Therefore, when
considering dividend distribution, company
executives must maintain a good balance
between the profits allocated for their cur-
rent investors and reserves separated for
maintaining the activities of the company.’

This article closely examines the provisions
under the Turkish Commercial Code regard-
ing the right of shareholders to a share of
profits and the separation of reserve funds.

I. GiRiS

Pay sahibinin anonim sirkette yerine getirdigi
sermaye koyma yukumluluagunan karsiiginda
sirketten beklentilerinden biri de kar pay al-
maktir. Gergekten de birikimini ya da herhangi
bir malvarligi degerini anonim sirkete yatiran
pay sahibinin en énemli hakki, sirket tasfiye
surecine girmedigi strrece, yillik kazanca katil-
mak ve kar payini almaktir. Dolayisiyla, anonim
sirketlerde kar payi alma hakki pay sahiplerinin
en 6nemli haklar arasinda yer alir.

Sirket bakimindan ise, ticaret hayatinda kre-
dibilitesinin yuksek olmasi ve sirketin piyasa-
da guvenirlilik saglamasi oldukga onemlidir.
Anonim sirketin piyasada bu guveni saglama-
sinin bir yolu, iyi girisimlerde bulunup bunun
sonugclarini almasi ve pay sahiplerine bunu kar
olarak da@itmasidir. Sirketin uzun sureler kar
dagitmamasi, bu sirkete yatinm yapmak iste-
yecek yatinmcilarin sayisini azaltir. Bu nedenle
ozellikle sirket yoneticilerinin kar payr dagiti-
mina iliskin olarak, gerekli kar dagitilmak su-
retiyle mevcut yatinmcilarini koruma ile sirket
icin gerekli yedek akgeleri ayirma konusunda
dengeyi iyi saglamalar gerekmektedir.!

Makalemizde ise Turk Ticaret Kanunu kap-
saminda hem pay sahiplerinin kar payi alma
haklarina iliskin huktumleri hem de yedek ak-
celerin ayrilmasina iliskin htkumleri yakin-
dan inceleyecegiz.
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Il. THE TERM OF DIVIDEND

Receiving dividends is one of the most im-
portant rights of shareholders in joint stock
companies. Although the consequences of
dividends are applied in the Turkish Com-
mercial Code No. 6102 and the Capital Mar-
kets Code No. 6362, these provisions do not
provide a definition of dividend. In essence,
the dividend is that part of the profits, deter-
mined in advance, that the general assembly
allocates for distribution to the shareholders.?
According to another definition, however, the
dividend is the money, allocated from the net
period profit or free reserves and payable to
each partnerin cash, that can be distributed at
the end of a period in return for a capital share
in the joint-stock company.?

A. Profit Types under the Turkish
Commercial Code

The terms “net profit for the period”, “profit
before tax (PBT)”, “annual profit” and “dis-
tributable profit” are used in the Turkish
Commercial Code.

1. Net Profit for The Period

Although there is no definition in the rele-
vant legislative provisions regarding the net
profit for the period, it can be defined as the

ANONIM SIRKETLERDE KAR PAYI DAGITIMI VE
YEDEK AKGE AYRILMASI ZORUNLULUGU

Lo,

Il. KAR PAYI KAVRAMI

Kar payl anonim sirketlerde pay sahibinin
en 6nemli haklarindan birisidir. Bununla
beraber kar payi kavrami 6102 sayili Turk
Ticaret Kanunu'nda ve 6362 sayili Serma-
ye Piyasasi Kanunu’nda kullanilmasina
ragmen s6z konusu kanunlarda kar payi-
nin tanimi yapilmamistir. Esasen kar payi,
dagitilmasina genel kurul tarafindan karar
verilen karin, pay sahiplerine sirket tara-
findan 6denmesi gerekli ve miktari belli
edilmis kismidir.2 Diger bir tanima gore
kar payl; anonim sirkette konulan sermaye
payi icin dbnem sonunda dagitilabilir net
donem karindan veya serbest yedek akce-
lerinden ayrilan ve her ortaga nakden 6de-
necek paradir.®

A. Turk Ticaret Kanunu’'na Gore
Kar Tarleri

TTK'da “net donem kari”, “bilanco kar”, “yil-
lik kar” ve “dagtilabilir kar” kavramlari kulla-
nilmistir.

1. Net D6nem Kari

Net donem karina iligkin ilgili mevzuat hu-
kamlerinde bir tanim yer almamakla bir-
likte yillik bilangoya gore belirlenmis yillik
kardan gecmis yillara ait zararlarin ve ano-
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amount of annual profit remaining as deter-
mined by the annual balance sheet after de-
ducting the losses from previous years and
the taxes and financial liabilities that joint-
stock companies are required to pay.*

2. Profit Before Tax (“"PBT")

Profit Before Tax refers to the portion of as-
sets exceeding liabilities. This profit is an
item of the liabilities table of the balance
sheet, and annual profit consists of profit
transferred from previous years, if any, and
any settled reserves.®

3. Annual Profit

Each surplus in the balance sheet's asset
statement compared to the liability state-
ment is the period of profit in terms of balance
sheet law.® Annual profit is determined first
according to the expense table, where costs
and expenses are written reciprocally, and the
result is recorded in the balance sheet.

4. Distributable Profit

According to Article 509/2 of the Turk-
ish Commercial Code, distributable profit
means the dividend consisting only of net
period profit and free reserve funds and the
total amount eligible to be distributed as a
dividend by the general assembly.

nim sirketlerin 6demekle yukumla oldugu
vergilerle mali yukamluluklerin dusulme-
sinden sonra kalan tutar olarak tanimlana-
bilir.*

2. Bilanco Kari

Bilangco Kari, aktiflerin pasifleri asan
kismini ifade etmektedir. Anilan kar, bi-
langonun pasif tablosunun bir kalemidir
ve yillik kar, varsa gecen yillardan akta-
rilan kar ve ¢ozulen yedek akgelerden
olusur.®

3. Yillik Kar.

Bilangonun aktif tablosunda, pasif tablo-
suna gore meydana gelen her bir fazlalik
bilan¢co hukuku acisindan olusmus dénem
kandir.® Yillik kar ilk olarak masraf ve gider-
lerin karsilikli olarak yazildigi gider tablosu-
na gore belirlenir ve ortaya ¢ikan sonug bi-
langoya gegirilir.

4. Dagitilabilir Kar

TTK 509/1'ye gore kar payl ancak net do-
nem kar ve serbest akcelerden olusur ve ge-
nel kurul tarafindan kar payi olarak dagitil-
maya uygun olan toplam miktar dagitilabilir
kar olarak adlandirilir.
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B. Determination of Profit

As stated above, the sources of divi-
dends consist of free reserve funds and
net term profit. The Company's free funds
consist of more than half of the general
legal reserve funds (TCC, art. 519/3), or
issued capital, reserve funds allocated
under the articles of association (TTC,
art. 521), and reserve funds decided to
be separated by the general assembly
(TCC, art. 532/2).

1. Reserve Funds

a. Definition of Reserve Funds
Reserve funds are assets exceeding the
basic capital held in a company by tak-
ing the profit from various sources. As
per the provision on the association and
the decision of the general assembly,
these funds are not distributed to share-
holders and other right holders. To put
it more explicitly, reserve funds are net
assets that exceed the basic capital, are
allocated in ways stipulated by law in or-
der to protect the net profit of the part-
nership at the end of the accounting pe-
riod, keep the company's equity intact,
ensure the continuity and development
of the business, protect the rights of
partners and creditors, and to meet loss-
es that may arise from the equity at the
end of the activity.” Joint stock compa-
nies that trade in legal entities are under
an obligation to act as prudent business-
man, as stipulated in Article 18/2 of the
TCC. As a requirement of this obligation,
joint stock companies must allocate le-
gal and voluntary reserve funds.

b. The Legal Nature of Reserve Funds
Reserve funds are “an additional capital”
that are separated, by general board res-
olution, in accordance with the optional
and mandatory or evaluation principles to
be made from net profit.8 Although reserve
funds and the main capital of a joint-stock
company are included in the passive part of
the balance sheet, the sources of both are
different.® While the main capital of a joint
stock company consists of the capital shares
that the shareholders undertake and pay to
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B. Kar Payinin Tespiti

Yukarida da ifade ettigimiz Gzere kar payinin
kaynaklari serbest akcelerden ve net donem
karindan olusur. Sirketin serbest akgeleri
ise genel kanuni yedek akcelerin, sermaye-
nin veya c¢ikarilmis sermayenin yarisini asan
kismi (TTK m. 519/3), belirli bir amaca tahsis
edilmeden, esas sozlesme geredi ayrilan ye-
dek akgeler (TTK m. 521) ve genel kurulca
ayrilmasina karar verilen (TTK m. 532/2) ye-
dek akgelerdir.

1. Yedek Akceler

a. Yedek Akcelerin Tanimi

Cesitli kaynaklardan elde edilen safi kardan,
pay sahiplerine ve diger hak sahiplerine da-
gitilmayarak, yasa, esas sozlesme ve genel
kurul karari dayanak alinarak ortaklikta aliko-
nulmus olan esas sermayeyi asan malvarligi,
yedek akgelerdir. Daha acik bir sekilde ifade
etmek gerekirse, ortakligin, hesap doénemi
sonunda elde etmis oldugu safi karin, sirke-
tin 6z kaynaklar bunyesini saglam tutmak,
isletmenin devamliigini ve gelismesini, or-
taklar ile alacaklilarin haklarinin korunma-
sinl saglamak ve 6z kaynaklardan faaliyet
sonunda dogabilecek zararlan kargilamak
amaciyla pay sahipleri ve diger ilgililere
dagitilmadan kanun, esas sdzlesme veya
genel kurul kararina dayanarak, kanunun
ongordugu sekillerde ayrilmis olan ve esas
sermayeyi asan net malvarligina yedek akce
denilmektedir.” Tuzel kisi tacir olan anonim
sirketler, TTK m.18/2 ile hukme baglanan
basiretli is adami gibi hareket etme yukum-
lalugu altindadir. Bu zorunlulugun geregi
olarak, anonim sirketler kanuni ve ihtiyari ye-
dek akge ayirmak durumundadirlar.

b. Yedek Akcgelerin Hukuki Niteligi
Yedek akgeler, safi kardan yapilacak istege
bagli ve zorunlu veya degerlendirme ilkeleri
cercevesinde, Genel Kurul karari ile ayrilirlar
ve bir “ek sermaye” niteligindedirler.? Yedek
akceler ve bir anonim sirketin esas serma-
yesi her ne kadar sirketin esas sermayesinin
bir unsuru olup, sirket bilancosunun pasif
kisminda yer alsalar da her ikisinin kaynak-
lari birbirinden farklidir. ° Bir anonim sirketin
esas sermayesi, pay sahiplerinin taahhut
edip sirkete 6dedikleri sermaye paylarindan

MAKALELER

A

4 Unal Tekinalp, Reha Poroy, Ersin
Camoglu Ortaklklar Hukuku I, 13.
Baski, 2014, N. 902.

DiPNOT

5 Tekinalp, Poroy, Camoglu 2014,
N. 1489 a.

6 Usluel, Kar Payr Alma Hakki, s.
13'den naklen, Beeler, Reingewinn in
der Bilanz der AG, SJZ 1958, s. 54

7 H. Guzin Ugisik, Anonim Ortaklikta
Finansal Tablolar Yedek Akgeler ve Kar
Dagitimi, On iki Levha istanbul, 2018,
s. 184

8 Tekinalp, Bilango, s. 245.

9 Tekinalp, Bilanco, s. 248.

2021 WINTER 195



ARTICLES

PART 12

4

FOOTNOTE

10 Hasan Pulasl,, Sirketler Hukuk Ser-
hi, 2. Volume, Adalet, Ankara, 2018, p.
51.

DISTRIBUTION OF DIVIDENDS AND OBLIGATION OF ALLOCATION OF

RESERVE FUND IN JOINT-STOCK COMPANIES

the company, the reserve funds consist of
partnership profit or other sources that can
be described as profit or assumed to be prof-
it. In other words, the source of the reserve
fund is not only profit but also the increase
in assets of the company.

c. The Purpose of Separation of

Reserve Funds

In joint stock companies, reserves must be
separated in order to ensure the continuous
development of the company and the distri-
bution of stable profit as far as possible (TCC
art. 523/2.b). At the same time, while reserves
are not a resource that a joint-stock company
can always use, they provide a guarantee to
the joint-stock company in situations where its
assets may decrease due to loss.™

C. Reserve Funds Are Required
to Be Reserved According to
Turkish Commercial Code

Reserve funds are one of the most important
elements of profit distribution because, ac-
cording to TCC Article 523/1, dividend dis-
tribution to shareholders cannot be made
without separating optional reserve funds
stipulated in the legal and articles of associ-
ation.

1. Legal Reserve Funds

Legal reserve funds regulated in Articles
519 and 520 of the TCC consist of gener-
al legal reserve funds (TCC, art. 519) and
reserve funds (TCC, art. 520) allocated for
the company's certificates of stock. The law
mandates that these reserve funds are allo-
cated by joint stock companies.

a. Funds Required to Be Allocated
According to the TCC Article

519/1

Article 519 of the TCC envisages a limit on
the reserve funds it is mandatory to sepa-
rate. The criterion used here is the annual
profit. Accordingly, until 5 percent of the
yearly profit reaches twenty percent of paid-
in capital, it is allocated to the general legal
reserve funds. If a joint stock company has
reached twenty percent of the paid-up capi-
tal stipulated by law as a result of the alloca-
tion of general legal reserves, and if it contin-
ues to allocate reserves, this is considered as
an optional reserve fund, which is no longer
required as a legal reserve fund.

olusmakla birlikte yedek akgeler, ortaklik
karindan ya da kar olarak nitelendirilebilen
veya kar olduklar varsayimla kabul edilebi-
len diger kaynaklardan olusur. Diger bir ifa-
deyle, yedek akgenin tek kaynagi kar olma-
yIp, deger artislari da yedek akceyi meydana
getirir.

c. Yedek Akce Ayirma Amaci
Anonim sirketlerde, yedek akgelerin, sirketin
surekli gelisimi ve olabildigince kararli kar
payi dagitimini saglamak amaciyla ayrilma-
st gerekir. (TTK m. 523/2.b). Ayni zamanda
yedek akcgeler bir anonim sirketin her zaman
basvurabilecegi bir kaynak niteliginde ol-
mayip, anonim sirkete aktiflerinin zarar ne-
deniyle azaldigi durumlar icin bir guvence
saglar.™

C. Tiirk Ticaret Kanunu’na Gére
Ayrilmasi Zorunlu Olan Yedek
Akceler

Yedek akceler kar dagitiminin en 6nemli
unsurlarindan birisidir. Zira TTK m. 523/1'e
gore kanuni ve esas sozlesmede dngorulen
istege bagli yedek akgeler ayrilmadan pay
sahiplerine kar payr dagitiminin gercekles-
mesi s6z konusu olamaz.

1. Kanuni Yedek Akceler

TTK'da kanuni yedek akceler 519. ve 520.
maddelerde duzenlenmistir. Buna gore ka-
nuni yedek akgeler, genel kanuni yedek
akce (TTK m. 519) ve sirketin iktisap ettigi
kendi pay senetleri icin ayrilan yedek akce-
lerden (TTK m. 520) olusmaktadir. Sayilan
bu yedek akceler kanun tarafindan ayrilmasi
zorunlu tutulmus, emredici nitelikte duzen-
lenmis yedek akcelerdir.

a. TTKm.519/1'e Gore Ayrilmasi

Zorunlu Tutulan Akceler

TTK m.519 zorunlu olarak ayrilmasi gereken
yedek akgeler icin bir sinir éngérmastar.
Burada temel alinan ol¢ut yillik kardir. Buna
gore yillik karin yuzde 5'i 6denmis serma-
yenin yuzde yirmisine ulasincaya kadar ge-
nel kanuni yedek akceye ayrilir. Buna gore
bir anonim sirket genel kanuni yedek akcge
ayirmasi sonucunda kanunda o6ngorulen
6denmis sermayenin yuzde yirmisine ulas-
mis olmasina ragmen, yedek akce ayirmaya
devam ediyorsa bu artik zorunlu olarak ayril-
masi gereken genel kanuni yedek akce de-
gil, intiyari yedek akcge olarak degerlendirilir.
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After the 5 percent of the annual profit reaches
the same amount of 20 percent of the paid-in
capital, the legislator envisages the allocation
of general legal reserve funds from sources
other than profit. The first of these is bonuses.
In order to allocate a bonus arising from the is-
suance of new shares as general legal reserve
funds, it is obligatory to deduct the expenses
of the issuance of bonuses, performance pro-
visions, and the part used for charity purpos-
es. The second is exclusion. If a share is void
due to exclusion, the remaining portion after
deducting the bills to be replaced from the
amount paid for their costs is added to the
general legal reserve funds.

b. Funds Required to Be Allocated

According to the TCC Article 519/2

After the first allocation is made and the
shareholders are paid a 5 percent dividend,
ten percent of the total amount to be distrib-
uted to those who will receive the dividend
is allocated for the reserve fund. In addition,
a joint stock company may allocate reserve
funds voluntarily based on the articles of as-
sociation or the general assembly decision.

I1l. DISTRIBUTION OF
DIVIDENDS

A. Determination of Profit

Under Article 507 of the TCC, the net profit
for the period will be decided according to
the law and the provisions of association.
According to the TCC Article 508, how the
profits are shared should be calculated in
proportion to the company shareholder pay-
ments. However, it is possible to make a dif-
ferent arrangement in the articles of associa-
tion regarding how the profit will be shared
among shareholders. Nevertheless, this ar-
rangement should not be in contradiction
to the mandatory provisions of the law and
must be arranged within the framework of
the TCC Article 340. However, not all com-
pany articles of association have to include
a profit rate.

The articles of association should not in-
clude a lion's share provision that envisages
the entire profit being paid to a single share-
holder or shareholders. Although the share-
holders' shares are equal, it is possible to in-
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Yillik karin %5'i, 6denmis sermayenin yuz-
de yirmisine ulastiktan sonra da kanun
koyucu kar diginda baska kaynaklardan
genel kanuni yedek akge ayrilmasini 6n-
goérmustar. Bunlardan ilki primdir. Yeni
paylarin c¢ikarilmasi nedeniyle saglanan
primin genel kanuni yedek akcge olarak
ayrilmasi icin, primin c¢ikarilma giderle-
rinin, ifa karsiliklarinin ve hayir amacli
kullanilmis bulunan kisminin ¢ikarnlmasi
gereklidir. ikincisi ise 1skattir. Bir pay iskat
edilmisse, bunlarin bedelleri icin 6denmis
tutardan bunlarin yerine verilecek senetler
cikanlmasindan sonra kalan kismi genel
kanuni yedek akgeye eklenir.

b. TTK m.519/2"e Gére Ayrilmasi

Zorunlu Tutulan Akceler

Birinci ayinm yapildiktan ve pay sahip-
lerine yuzde 5 oraninda kar payi 6den-
dikten sonra, kardan pay alacak kisilere
dagitilacak toplam tutarin yuzde onu da
yedek akceye ayrilir. Ayrica bir anonim
sirket esas sozlesmeyle veya genel kurul
karariyla ihtiyari olarak yedek akge ayri-
mi yapabilir.

11l. KAR DAGITIMI

A. Karin Belirlenmesi

TTKm. 507'de net donem karinin kanuna ve
esas sozlesmeye gore kararlastirilacagindan
bahsedilmistir. TTK m. 508'de karin pay sa-
hibinin kar payinin sirkete yaptigi 6demeler-
le orantili olarak hesap edilecegi duzenlen-
mektedir. Bununla beraber esas sozlesme
ile karin pay sahipleri arasinda nasil paylas-
tinlacagina dair bu hukumden farkli ydnde
bir duzenlemenin yapilmasi mumkuandur.
Ancak bu duzenlemenin kanunun emredici
hukumlerine aykirilik tegkil etmemesive TTK
m. 340 gercevesinde duzenlenmesi gerekir.
Diger taraftan tum sirket esas sozlesmeleri-
nin, bir kar orani icermesi zorunlu da degil-
dir.
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sert a provision in the articles of association
regarding whether the shareholders receive
dividends at different rates or a certain part
of the annual profit.”

In addition, if there is no provision in the ar-
ticles of association regarding the determi-
nation and sharing of profit, the authorised
body is the general board. It is worth noting
that if there is a regulation regarding profit
in the articles of association, the general
board is obliged to comply with this. Here,
the general assembly decision taken should
not counter the mandatory provisions of the
law, the articles of association that must not
contradict the mandatory provisions of the
law, and the good faith rules.

The annual balance sheet is organized to
explain the annual result, and valuation, ac-
tivation and passivation rules of it shaped
according to the result disclosure princi-
ple.” The annual balance sheet essentially
means the business year balance sheet, and
the business year in question generally cor-
responds to the calendar year. However, the
balance sheet does not have to correspond
to the calendar year. In fact, there is no reg-
ulation in the TCC regarding when the fis-
cal period should start and end.™ However,
it does state in the 174th Article of the Tax
Procedure Law that the accounting period
is the regular calendar year.

The balance sheet consists of assets and
liabilities. On the passive side of a compa-
ny balance sheet, there are elements that
create resources for the investments of the
company. On the liabilities side, basic capi-
tal, reserves, partnership debts, and balance
sheet profit are included. Therefore, in the
balance sheet of a joint stock company, the
balance sheet items include the balance
sheet profit and does not include the net
profit for the period.”™ Commercial books
and financial statements are kept in compli-
ance with the Tax Procedure Law.®

B. Principles Regarding Profit
Distribution

1. The Principle of Capital
Maintenance

The shareholders of a joint stock company
do not have direct responsibilities for the
company’'s debts. The shareholders are
solely responsible to the company for the
amount of capital that they are committed

Esas sozlesmeye, karin tamaminin tek bir
pay sahibine ya da pay sahiplerine 6denme-
sini 6ngoren aslan payi hukamleri koyulma-
malidir. Ancak, paylari esit olmasina karsin,
pay sahiplerinin, farkli oranlarda kar pay! al-
masina ya da yillik kari belli bir kisminin dagi-
tilmasiyla ilgili bir hUkmun esas s6zlesmeye
koyulmasi mumkundar."

Bununla beraber esas so6zlesmede karin be-
lirlenmesi ve paylasilmasiyla ilgili bir hukum
yer almamasi halinde, bu konuda yetkili or-
gan genel kuruldur. Bu noktada sunu be-
litmekte fayda var ki esas s6zlesmede kara
iliskin bir duzenleme yer aliyorsa genel kurul
da buna uymakla yuokumladuar. Esasen ali-
nan genel kurul karari kanunun emredici hu-
kumlerine, kanunun emredici hukumlerine
aykirn olmayan esas so6zlesme hukumlerine
ve durustluk kurallarina aykir olmamalidir.'

Yillik bilango, yillik sonucu agiklamak ama-
ci ile duzenlenen, degerleme, aktiflestirme
ile pasiflestirme kurallari sonu¢ acgiklama
ilkesine gore sekillenmis bilan¢odur.”™ VYil-
ik bilancgo ile ifade edilmek istenen is yili
bilangosu olup, s6z konusu is yili genellikle
takvim yilina denk gelmektedir. Ote yandan,
bilanconun mutlaka takvim yilina denk gel-
mesi zorunlu degildir. Esasen TTK'da hesap
doneminin ne zaman baslayip ne zaman
sona erecegine iliskin bir duzenleme de
bulunmamaktadir.™ Ancak Vergi Usul Kanu-
nu'nun 174. maddesine goére hesap done-
minin normal takvim yili oldugu belirtilmistir.

Bilancgo aktif ve pasiflerden olusmaktadir. Bir
sirket bilancosunun pasif tarafinda sirketin
yatinmlarn i¢in kaynak yaratan unsurlar yer
almaktadir. Pasif tarafta, esas sermaye, ye-
dek akceler, ortaklik borglari ve bilango kar
yer alir. Dolayisiyla bir anonim sirketin bi-
lancosunda, bilanco kalemleri arasinda kar
ile ilgili olarak net donem kari degil bilanco
kari yer almaktadir.” Ticari defter ve finansal
tablolar ise Vergi Usul Kanunu’na gore tutul-
masi kabul edilmistir."®

B. Kar Dagitimina iligkin ilkeler

1. Sermayenin Korunmasi ilkesi

Anonim sirket ortaklarinin, sirket borg-
larindan dolayl dogrudan sorumluluk-
lar1 yoktur. Ortaklar, sadece sirkete
karsi ve getirmeyi taahhut ettikleri ser-
maye miktariyla sorumludurlar. Bu se-
beple sirket alacaklilari, alacaklarindan
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to bring. For this reason, company creditors
cannot apply to the shareholders due to
their receivables. The only guarantee of their
receivables is company assets.”” Therefore,
the principle of capital maintenance has been
adopted in joint stock companies. The sole
purpose of the law is not to protect sharehold-
ers but also to protect others who have part-
nerships and interests in the company.

2. The Principle of Proportionality

The measure in the exercise of shareholder
rights is based on the rate of participation in
capital. Shareholders can enjoy these rights
in proportion to their share of total capital.
The share is the only measure of participa-
tion in profit in joint stock companies. The
TCC Article 507 adopts the proportionality
principle. The rationale for adopting this
principle is that the shareholder who takes
a risk by bringing capital to the company
should benefit from the company in propor-
tion to the ratio of capital share.

C. Competent Body in Profit
Distribution

The general board of joint stock companies
decides how to distribute profit. Although
the profit distribution proposal is made by
the board of directors, the authorised body
for profit distribution is the general board.

D. Obligation to Distribute
Dividends

The Turkish Commercial Code has no pro-
vision regulating the liability of joint stock
companies’ profit distribution.

Article 466/1 of the Commercial Code No.
6762 states that “(e)very year, one-twen-
tieth of the net profit is compulsory to be
allocated as public reserves until it reaches
one-fifth of the paid-up capital.” According-
ly, some argue that it is mandatory for joint
stock companies to distribute the 5 percent
dividend, while others argue that distribu-
tion of 5 percent profit is not an annual obli-
gation for joint stock companies.

The Supreme Court considers it mandatory
to distribute the 5 percent dividend in its
rule dated 12.5.1970, and in 1976 it rules
that the 5 percent dividend included in the
articles of association can not be distribut-
ed. However, the Supreme Court has deter-
mined various measures in favor of the right
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otaru sirket ortaklarina basvuramaz-
lar. Alacaklarinin tek guvencesi sirket
malvarligidir.’”” Bu sebeple anonim sir-
ketlerde sermayenin korunmasi ilkesi
benimsenmistir. ilkenin tek amaci pay
sahiplerini korumak degil, bunun yani
sira ortakligr ve menfaati olan diger ki-
sileri de korumaktir.

2. Oransallik ilkesi

Pay sahipligi haklarindan yararlanmada
6lcu, sermayeye katilma oranina goredir.
Pay sahipleri bu haklardan, toplam ser-
maye icerisindeki pay orani nispetinde
yararlanabilir. Anonim sirketlerde kara ka-
tilmanin tek 6l¢usu paydir. TTK 507'de ise
oransallik ilkesi benimsenmistir. Bu ilkenin
kabul edilmesindeki gerekce, sirkete ser-
maye getirerek risk alan ortagin, bu riskin
karsiiginda sirketten sermaye payi orani
olcusunde faydalanmasinin saglanabil-
mesidir.

C. Kar Dagitiminda Yetkili Organ

Kar dagitimi kararini anonim sirketlerin ge-
nel kurulu alir. Kar dagitimi teklifi yonetim
kurulu tarafindan yapilsa da sirketin kar
Uzerindeki tasarruf yetkisi genel kurula aittir.

D. Kar Payi Dagitma Zorunlulugu

Ticaret Kanunu agisindan anonim sirketin
kar dagitima yukumlalogana duzenleyen
herhangi bir hukim bulunmamaktadir.

6762 sayili Ticaret Kanunu'nun m. 466/1'de
duzenlenen “Her yil safi karin yirmide birinin
6denmis esas sermayenin beste birini bu-
luncaya kadar umumi yedek akce olarak ay-
rilmasi mecburidir” hikmune istinaden bazi
yazarlar %5'lik kar payinin dagitilmasinin
anonim sirketler i¢in zorunlu oldugu goru-
sunu savunmus, kimi yazarlar ise “karin ayril-
masi” ifadesinden yola cikarak her yil %5’lik
kar dagitiminin anonim sirketler agisindan
bir zorunluluk olmadigintileri suirmuslerdir.

Yargitay konuya iliskin verdigi 12.5.1970 ta-
rihli kararinda, %5’lik kar payinin dagitilmasi-
ni zorunlu kabul ederken, 1976 yilinda verdigi
kararda esas sozlesmede yer alan %5'lik kar
payinin dagitilmayabilecegine hukmetmistir.
Yargitay daha sonraki kararlarinda kar payi
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to a dividend and set out rules regarding
whether to distribute of profit or not within
the framework of these criteria.™

Article 519 / 2-c of the Turkish Commercial
Code No. 6102 states that “(a)fter paying five
percent dividend to the shareholders, ten
percent of the total amount to be distribut-
ed to those who will receive a dividend, after
the dividend is paid.” Tekinalp is of the opin-
ion that shareholders cannot be deprived of
dividends for a number of years as the distri-
bution of 5 percent of profits became com-
pulsory with the relevant provision, and now
every joint stock company has to distribute
at least 5 percent of its profits every year.

The justification of Article 519 of the TCC
states that this provision was taken from Arti-
cle 466 of the old Turkish Commercial Code,
and while significant changes were made
in the wording and language, no changes
were made in the ideas and provisions that
dominate the content.

The phrase “after payment” is used in place
of “after allocation” in the TCC Article 519/2-
c. According to the provision, in order to
distribute the profit that causes the sec-
ond reserve fund to be separated, the first
dividend, which is 5 percent, must be paid
to the shareholder. In other words, if the
second reserve fund is to be allocated, the
amount should be 10 percent of the total
amount to be distributed to shareholders af-
ter the payment, not after the 5 percent divi-
dend is allocated to the shareholders. From
this provision, it should be understood that
if there is a situation requiring the allocation
of the second reserve fund, a first profit dis-
tribution of 5 percent should be made. If it is
not necessary to allocate a second reserve,
it should not be understood that profit distri-
bution will be made under all circumstances
because Article 519 is about the separation
of the general legal reserve fund, not about
the profit share.™

In addition, Article 12/d of Implementing the
Regulation on the Determination of the Min-
imum Content of the Companies’ Annual
Activity Report states that the annual activity
report should include information regarding
the dividend distribution policy and the rea-
son for not distributing dividends if there is
no dividend distribution. Considering both
the TCC Article 519/2-c and the regulation,
it can be said that joint stock companies are
not obliged to distribute profit every year.?°

hakki lehine cesitli 6lculer 6Gngérmus ve bu
olgutler cercevesinde kann dagitiip dagrtilma-
yacagina karar verilmesine hukmetmistir.”®

6102 sayili TTK m.519/2-c hukmunde ge-
cen: “Pay sahiplerine yuzde bes oraninda
kar payl édendikten sonra, kardan pay ala-
cak kisilere dagitilacak toplam tutarin yuzde
onu,” "kar payi 6dendikten sonra” ifadesin-
den yola cikarak doktrinde Tekinalp pay
sahiplerinin vyillarca kar payindan yoksun
birakilamayacagini, %5 kar dagitiminin ilgi-
li hukumle zorunlu hale geldigini, artik her
anonim sirketin heryilen az %5 oraninda kar
dagitmak zorunda oldugunu ifade etmistir.

TTK 519. maddesinin gerekgesinde bu huk-
mun TTK m. 466'dan alindig, kelimelerin
seciminde ve so6z diliminde 6nemli degisik-
likler yapildigi, ancak icerige hakim olan du-
stince ve hukumlerde degisiklige gidilmedi-
gi ifade edilmistir.

TTK m.519/2-c hukmunde “ayrildiktan son-
ra” yerine “6dendikten sonra” ifadesi kulla-
nilmistir. Hukme gore, ikinci yedek akcenin
ayrilmasina neden olan kar dagitilabilmesi
icin, ilk kar payinin, yani %5’lik oranin pay sa-
hibine 6denmesi gerekir. Diger bir ifadeyle
ikinci yedek akce ayrilacaksa, bunun tutari,
pay sahiplerii¢in %5 kar payi ayrldiktan son-
ra degil, 6dendikten sonra, kardan pay ala-
cak kisilere dagitilacak toplam tutarin %10'u
olmalidir. Bu hukumden, eger ikinci yedek
akce ayrilmasini gerektiren bir durum s6z
konusuysa, %5’lik birinci kar dagitiminin ya-
pilmasi gerektigi anlasilir. ikinci yedek akce
ayrilmasi gerekli degilse, bu durumda her
hal ve sartta kar dagitimi yapilacagi anlasil-
mamalidir. Zira TTK m.519 kar payina iliskin
degil genel kanuni yedek akcenin ayrilmasi-
na iliskin bir hukumdur.™

Bunun yaninda Sirketlerin Yillik Faaliyet Ra-
porunun Asgari iceriginin Belirlenmesi Hak-
kinda Yonetmelik m.12'nin d bendinde yillik
faaliyet raporunda kar payi dagitim politika-
sina iliskin bilgiler ve kar dagitimi yapilmaya-
caksa gerekgesi ile dagitilmayan karin nasil
kullanilacagina iliskin 6nerinin yer alacagi
ongorulmustur. Gerek TTK 519/2-c gerek
yonetmelik hukmu dikkate alindiginda, ano-
nim sirketlerin her yil kar dagitma zorunlulu-
gunun olmadigi soylenebilir.?°

200 GSI ARTICLETTER

IV. CONCLUSION

This paper provides a general perspec-
tive on the distribution of dividends and
whether the allocation of the reserve fund
is mandatory in joint stock companies. In
the literature, distribution of dividends is
not compulsory in joint stock companies.
However, it is also clear from Supreme Court
decisions that shareholders' right to receive
a profit share cannot be restricted for long
periods of time. In addition, it is mandatory
to allocate reserve funds in joint stock com-
panies under the TCC in certain cases to
protect the partnership and other beneficia-
ries of the company. If this balance contin-
ues, both large economic enterprises may
continue for a long time and therefore con-
tribute to the national economy. Individuals
may continue to earn from joint stock com-
panies with their small capital.
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IV. SONUGC

Anonim sirketlerde kar payidagitimina ve ye-
dek akcelerin dagitilmasinin zorunlu olup ol-
madigina iliskin genel bir perspektif sunmus
bulunmaktayiz. Doktrinde genel hakim olan
goruse gore kar payi dagitilmasi, anonim sir-
ketlerde zorunlu olmadigi ydnundedir. Buna
ragmen, pay sahiplerinin uzun sureler kar
payl alma hakki kisitlanamayacag da Yar-
gitay kararlarinca sabittir. Bununla birlikte
TTK, ortakligi ve ortakliktan menfaati olan
diger kisileri korumak amacli bazi noktalar-
da anonim sirketlerde yedek akcelerin ayril-
masini zorunlu tutmustur. Bu denge devam
ettigi surece hem buyuk iktisadi isletmeler
uzun sureler ayakta durup ulke ekonomisi-
ne katki saglarken hem de bireylerin kucuk
olcekli sermayeleriyle anonim sirketlerden
kazang¢ saglamasi da devam edecektir.
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