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ABSTRACT

As a result of rapid advance of technology, chang-
es have also occurred in the publishing world. In
this context, intellectual products are embodied
not only in print but also digitally. No doubt, these
developments and changes bring about serious
violations of the “digital publications” that can be
described as works. This study, will be examine the
economical rights of the owner of the work arising
from digital publications in accordance with the
Code No. 5846 on Intellectual and Artistic Works
("Code No. 5846").
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OZET

Teknolojinin hizla ilerlemesinin bir sonucu olarak yayin-
cllik dunyasinda da degisimler meydana gelmistir. Bu
kapsamda fikri urtnlerin yalnizca basili olarak degil, di-
jital olarak da somutlastigi gorulmektedir. Hic suphesiz
yasanan bu gelismeler ve degisim eser olarak nitelen-
dirilebilen “dijital yayinlara” yonelik haklarin ihlallerini
beraberinde getirmektedir. Calismamizda 5846 sayili
Fikir ve Sanat Eserleri Kanunu (“FSEK") kapsamindaki
dijital yayinlardan dogan eser sahibinin mali haklar ir-
delenecektir.

—=> ANAHTARKELIMELER

DIJITAL YAYIN, ESER, ESER
SAHIPLIGI, MALI HAKLAR, FSEK
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PROTECTION OF DIGITAL PUBLICATIONS
UNDER THE INTELLECTUAL PROPERTY LAW

As part of this study, the prevention of illegal actions aimed at digital publications and the
protection of the economical right of the authorship in accordance with the Code No3846 the

law will be discussed.

Bu calisma kapsaminda dijital yayinlara yonelik gerceklestirilen hukuka aykir1 eylemlerin
onlenmesive eser sahibinin mali haklarimin FSEK kapsaminda korunmasi hususlari ele ahmacaktir.

y

FOOTNOTE

1 Ayten Arikan, Turkiye'de Elektron-
ik Yayincilik ve Telif Haklar, Ankara,
2017, p.35

2 Official Gazette. 13.12.1951, Num-
ber: 7981.

I.INTRODUCTION

With the advancement of technology, a pro-
cess of change has begun in the field of pub-
lishing, as in many areas, aimed at digitization.
The fact that print publications take up a lot of
space physically and the difficulty of providing
quick access to these publications has led in-
dividuals to digital publishing. In this context,
faster access to information, easier storage
and small areas played animportant role in the
rapid development and dissemination of digi-
tal publishing. Because of digital publications
are easily accessible, there are many risks,
such as reproduction without permission from
the owner of the work, theft of the work. The
theft copying unauthorized use of the work in
real life and use of the work in the digital world
without the permission of the owner should
be evaluated in the context the same rules.’
The protective provisions of the Code No.
5846 on Intellectual and Artistic Works (“Code
No. 5846")? shall be same applied for the vio-
lations occurred on the internet medium even
the determination of the violations against the
intellectual property rights of the work owner
arising from digital publications contains nu-
merous difficulty such as finding the offender
if the relevant action will constitute any crime,
prevention of the infringement or indemnifica-
tion of the damages and so on.

I. GiRiS

Teknolojinin ilerlemesiyle birlikte bircok
alanda oldugu gibi yayincilik alaninda da di-
jitallesmeye yonelik bir degisim sureci basla-
mistir. Basili yayinlarin fiziki olarak cokga yer
kaplamasi ve bu yayinlara hizli erisim sagla-
manin zorlugu, bireyleri dijital yayinciiga yo-
neltmistir. Bu kapsamda bilgiye ulasmanin
daha hizli olmasi, depolamanin daha kolay
ve kucuk alanlarda olmasi dijital yayincili-
gin hizla gelismesinde ve yayginlagsmasinda
onemli rol oynamistir. Dijital yayinlarin kolay
ulagilabilir olmasi, eser sahibinden izinsiz
olarak ¢cogaltilmasi, eserin calinmasi gibi bir-
¢ok riski de beraberinde getirmektedir. Ese-
rin gercek yasamda calinmasi, kopyalanma-
s1, izinsiz kullanilmasi ile eserin sahibinin izni
olmaksizin sanal dunyada kullanilmasi ayni
kurallar baglaminda degerlendirilmelidir.!
Dijital yayinlardan dogan eser sahibinin fikri
mulkiyet haklarina yonelik ihlallerin tespiti,
ilgili eylem suc teskil ediyorsa failin bulun-
masi, tecavuzin onlenmesi veya zararin gi-
derilmesi gibi konular beraberinde pek ¢ok
zorluklar barindirsa da, FSEK'in koruyucu
hukumleri? internet ortaminda gerceklesen
ihlaller agcisindan aynen uygulanacaktir.

Dijital ortamda bir eserin, eser sahibi-
nin fikri mulkiyet haklari ihlal edilmek-
sizin kopyalanmasi ve paylasilmasi icin
hem hukuki hem teknik ¢alismalar tum
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Both legal and technical studies are continu-
ing all over the world too copy and share a
work in digital media without violating the
intellectual property rights of authorship. But
even in printed publications, no definitive
solution has been found against violations of
intellectual property rights, how the solve this
problem in digital publications that can be
reproduced more easily and shared uncon-
trollably is a matter of debate, despite existing
regulations and ongoing work. As part of this
study, the prevention of illegal actions aimed
at digital publications and the protection of
the economical right of the authorship in ac-
cordance with the Code No5846 the law will
be discussed.

I1. DIGITAL
PUBLICATIONS TERM

Publishing is an important tool in the forma-
tion of social culture. As a matter of fact, with
the development of society and technology,
publishing has found its place first in writing,
then audiovisual and finally visually. These
changes in publishing are directly linked to
the development/change of society and sci-
ence. In this context digital publishing is a
term that has found its place in general pub-
lishing and is still developing. Digital publish,
differs significantly from print publications in
production, ways of presenting to its user and
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dunyada devam etmektedir. Ancak ba-
sili yayinlarda dahi hala fikri mulkiyet
haklarinin ihlallerine karsi kesin bir ¢o-
zum bulunamamisken, cok daha kolay
cogaltilarak kontrolstuzce paylasilabi-
len dijital yayinlarda bu sorunun nasil
¢cozulecegi mevcut duzenlemelere ve
devam eden calismalara ragmen tartis-
ma konusudur. Bu ¢alisma kapsaminda
dijital yayinlara yonelik gerceklestiri-
len hukuka aykiri eylemlerin 6nlenmesi
ve eser sahibinin mali haklarinin FSEK
kapsaminda korunmasi hususlari ele
alinacaktir.

Il. DiJiTAL YAYIN
KAVRAMI

Yayincilik toplumsal kultaran olugmasinda
onemli bir rol ustlenmektedir. Nitekim top-
lumun ve teknolojinin gelismesiyle birlikte
yayincilik, énce yazili ardindan isitsel ve son
olarak gorsel olarak kendine yer bulmustur.
Yayincilikta gerceklesen bu degisimler, top-
lumun ve bilimin gelismesi/degismesiyle
dogrudan baglantiidir. Bu cercevede dijital
yayincilik, genel yayincilik icerisinde kendi-
ne yer bulan ve henuz gelismekte olan bir
kavramdir. Dijital yayin; Uretim, ¢ogaltim,
iletim, kullanicisina sunulma sekilleri ve di-
ger pek cok agidan basili yayinlardan ciddi
sekilde farklilasmakta, bu suretle kendine

MAKALELER

A
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1 RG. 13.12.1951, Sayi: 7981
2 Ayten Arikan, Turkiye'de Elektron-

ik Yayincilik ve Telif Haklar, Ankara,
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many other aspects thus revealing a new pub-
lication format its own technical characteris-
tics.® The terms of publication has many defini-
tions in the form of “all kinds of materials such
as books, newspapers, magazines offered
or printed and published through radio, tele-
vision and the internet”, “books, newparers,
magazines published in print.”# It is accepted
that the term of digital publication covers both
publications born directly in the electronic me-
dia and publications obtained by subsequent
transfer of printed publications to electronic
media, both of which can be evaluated this

type of publication.® It is described in the Ox-
ford Dictionary as publishing books and other
materials that can be read on machines, such
as computers, for digital publishing. Digital
publishing has been described by UNESCO
as the use of electronic means of communica-
tion to make public information.®

The emergence of digital publishing and pub-
lishing terms occurred in the 1900s, first with
the invention of computers and then with dis-
covery of the internet. The fact that the internet
also very involved in social and professional
life has accelerated the transition from print
publishing to digital publishing. But digital
publishing, which has emerged as an alter-
native to traditional publishing, has increas-
ingly become dominant in the industry.” The
presence of electronically produced books
in Turkey can be observed since 2010.8 As of
2017, it is possible to say that 25 publisher/
bookstores in Turkey have sold e-books and
or e-magazines on their web page. Consider-
ing that only one of the 10 largest publisher/
bookstores in our country sold e-books on a
web page in 2014, this number is important
in terms of seeing the speed of the transition
to digital publishing in Turkey in recent years.
But, as a result of the fact that the term of digi-
tal broadcasting s a new and developing term,
it is likely to be confused with many existing
terms. In this context we believe that the term
of digital work should be explained in order to
better limit the scope of our work.

Dijital eser, FSEK'teki eser kategorilerine
girmekle Dbirlikte cagdas bilgi teknolojileri
araclarn kullanilarak olusturulmus veya sonra-
dan dijital forma donustaralmus olan internet
gibi iletisim aglan Uzerinde yer alan, bunlar
Uzerinden erisilen veya transfer edilen yahut
CD, DVD, MP3 calar, telefon gibi mobil aygitlar
veya veri depolama ya da transfer araglar gibi
modern veri taslyicilariyla sunulan veya bun-
larla kullanilan, Uzerinde eser sahipliginden
kaynaklanan haklar basta olmak tzere mul-

has teknik ozelliklere sahip yeni bir yayin
formati ortaya ¢ikarmaktadir.® Yayin kavrami
“Radyo, televizyon ve internet araciligiyla
halka sunulan veya basilip atisa c¢ikarilan
kitap, gazete, dergi gibi her tarlu materyal”,
“basilip satisa cikarilan kitap, gazete vb. nes-
riyat” seklinde bircok tanima sahiptir.* Dijital
yayin kavraminin, hem dogrudan elektronik
ortamda dogan yayinlart hem de basili ya-
yinlarin elektronik ortama sonradan aktaril-
masi ile elde edilen yayinlan kapsadigi, her
ikisinin de bu yayin taru icerisinde degerlen-
dirilebilecegdi kabul edilmektedir.> Oxford Di-
ctionary’de “dijital yayincilik” icin bilgisayar
gibi makinelerde okunabilen kitaplarin ve
diger materyallerin yayinlanmasi seklinde
tanimlanmaktadir. UNESCO tarafindan ise
dijital yayincilik, halka acik enformasyon
yapmak i¢in iletisimin elektronik araglarinin
kullanimi olarak tarif edilmistir.®

Dijital yayin ve yayincilik kavramlarinin orta-
ya ¢ikmasi, 1900°lu yillarda 6nce bilgisayar-
larin icat edilmesi ve ardindan da internetin
bulunmasi ile olmustur. internetin sosyal ve
profesyonel hayatta fazlaca yer almasi ise
basili yayinciliktan dijital yayinciiga gegisi
hizlandirmistir. Ancak geleneksel yayinciliga
alternatif olarak ortaya ¢ikan dijital yayincilik,
giderek sektérde egemen olmaya baslamis-
tir.” Turkiye'de elektronik olarak uretilen ki-
taplarin varligi 2010 yilindan itibaren gozle-
nebilmektedir.? 2017 yiliitibariyla Turkiye'de
25 yayinevinin / kitabevinin web sayfasinda
e-kitap ve/veya e-dergi satisi yaptigini soyle-
mek mumkuandur. 2014 yiinda tlkemizin en
buyuk on yayinevi / kitabevinden sadece bi-
rinin web sayfasinda e-kitap satisi yapildigi
goz 6nune alindiginda bu sayi, son yillarda
Turkiye'de dijital yayinciiga gegis hizinin
gorulmesi agisindan dnemlidir. Ancak dijital
yayin kavraminin yeni ve gelismekte olan bir
kavram olmasi neticesinde mevcut bircok
kavramla dijital eser karigtirnlmasi muhtemel-
dir. Bu kapsamda c¢alismamizin kapsamini
daha iyi sinirlandirmak adina anilan kavra-
min agiklanmasi gerektigi kanaatindeyiz.

Dijital eser, FSEK'teki eser kategorilerine gir-
mekle birlikte cagdas bilgi teknolojileri arag-
lar kullanilarak olusturulmus veya sonradan
dijital forma doénusturalmus olan internet
gibi iletisim aglar Uzerinde yer alan, bunlar
Uzerinden erisilen veya transfer edilen yahut
CD, DVD, MP3 cgalar, telefon gibi mobil aygit-
lar veya veri depolama ya da transfer araglarn
gibi modern veri tastyicilariyla sunulan veya
bunlarla kullanilan, Gzerinde eser sahipligin-
den kaynaklanan haklar basta olmak tzere
mulkiyet, lisans, kira veya kullanim gibi hu-
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kiyet, lisans, kira veya kullanim gibi hukuken
gecerli herhangi bir hakki barindiran her turla
dijital uran® olarak tanimlanmaktadir. Digital
work, categorized under Turkish Copyright
Act as every digital outcome which contains
lawful rights to property, license, rental or
use and presented or used with modern data
transfer units such as data storage units, mobil
phones, CD, DVD, MP3 players and produced
by using contemporary information tech-
nology tools or converted to a digital format
afterwards. Digital work, includes every type
of work that is covered by the law and has
the nature of a work. It is obvious that digitaal
work, which is a fairly broad term, also covers
the term of digital publication. As a matter of
fact, the term of digital publication refers to
limited genres such as e-books, e-magazines
while digital work covers many genress such
as film, painting, music.

DIJITAL YAYINLARIN FiKRi MULKIYET HUKUKU
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kuken gecerli herhangi bir hakki barindiran
her turlu dijital arun® olarak tanimlanmakta-
dir. Dijital eser, FSEK kapsaminda yer alan ve
eser niteligini haiz bulunan her eser turanu
icine dahil etmektedir. Olduk¢a genis bir
kavram olan dijital eserin, dijital yayin kavra-
mini da i¢ine dahil ettigi asikardir. Nitekim di-
jital yayin kavrami e-kitap, e-dergi gibi sinirli
tarleri isaret ederken, dijital eser film, resim,
muzik gibi bircok eser turunu kapsamakta-
dir.

Intellectual property refers to product-based rights created as a

result of an intellectual effort by the authors.

Fikri miilkiyet, eser sahiplerinin fikri anlamda bir cabanin
sonucu olarak meydana getirilen {irtine dayali haklar1 olarak ifade

edilebilecektir.

I1l. EVALUATION OF
DIGITAL PUBLICATIONS
UNDER THE CODE NO
5846

Intellectual property refers to product-based
rights created as a result of an intellectual ef-
fort by the authors. Copyright, which is the
most general definition of intellectual proper-
ty rights, is a property right that protects the
rights of the owners of works over their works;
protects the ideas, efforts of the owners of
works because of the work they have created,
and encourages the author to contribute to

the development of knowledge.™ Copyright
protection is intended to prevent the use of
Works by others without the permission of the

owner of the work. Considering the approach-

es so far, it can be said that copyrights are
generally “moral and economical rights rec-

111. DiJiTAL YAYINLARIN
FSEK KAPSAMINDA
DEGERLENDIRILMESI

Fikri mulkiyet, eser sahiplerinin fikri anlam-
da bir cabanin sonucu olarak meydana
getirilen Urune dayali haklari olarak ifade
edilebilecektir. Fikri mulkiyet haklarina
iliskin en genel tanim olan telif hakki, eser
sahiplerinin eserleri Uzerindeki haklarini
koruyan; meydana getirmis olduklari eser
sebebiyle eser sahiplerinin fikirlerini, caba-
larini himaye eden ve bilginin gelisimine
katki saglamada eser sahibini tesvik eden
mulkiyet hakkidir.’® Telif hakki korumasi,
eser sahiplerine ait eserlerin baskalari tara-
findan ihlal edilmesini 6nleme amacini ta-
simaktadir. Buraya kadar olan yaklasimlar
degerlendirildiginde telif haklariicin genel
olarak “6zgun eser sahiplerine belirli sure
icin yasayla taninan ve korunan manevi
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ognized and protected by law for the owners

of original Works for a certain period of time.”""
Copyright can be understood in a broad
sense as equivalent to the rights arising from
my ownership of Works, and in the broadest
sense as equivalent to the rights of people to

ideas and Works of art. In other Works copy-
right covers both the material and moral rights
of the owner of the work.

With digital publishing technology, the costs
of production, reproduction and distributionof
Works have been greatly reduced, the num-
ber of information souces available for free
has increased rapidly, and with these devel-
opments, the understanding of copyright has
also changed.” But this change isnt effect to
material and moral rights of authorship. As
detailed below, the owner of the work also
has economical and moral rights over digital

publications. However, considering the limits
of our work, only the economical rights of the
owner of the work in digital publications and
the protection of these rights will be evaluated
withing the framework of the Code No 5846.

Before evaluating the economical rights of the
owner of the work protected under the Code
No 5846 Within the scope of digital publica-
tions, it is necessary to define the term of the
work and examine the nature of the work of

digital publications. AS a matter of fact, in or-
der for a digital publication to be evaluated
within the framework of the intellectual prop-
erty law, it must have the nature of a work.
In accordance with the Code No 5846, the
work is considered to be products that have
occurred as a result of an intellectual thought

and bear the characteristics of the owner.”
At the same time, in order for an intellectual
product to be protected as a work under the
Code No 58486, it must be among the types of
works contained in the law. Ideas and Works
of art accepted under the Code No 5846 are
divided into main groups such as Works of sci-
ence and literature, Works of music, Works of
fine art and Works of cinema, and examples of
these types of Works are included in the rele-

vant articles. As a result, if the product that occurs
as a result of intellectual effort is not included in one
of these categories, it will not be considered a work
and will not be protected under the Code No 5846.

The transfer of digital publications directly to
digital media or first in print and then to digi-
tal media does not make any difference under
intellectual property law. Digitization for intel-
lectual rights actually means nothing more
than that a work is transformed into a form

ve mali haklardir” denilebilir."" Telif hakki,
genis anlamda eser sahipliginden dogan
haklarin karsiligi olarak; en genis anlamda
ise kisilerin fikir ve sanat eserleri Uzerinde-
ki haklarinin karsiligi olarak anlasilabilir.
Bir diger ifadeyle telif hakki, eser sahibinin
hem mali haklarini hem de manevi haklari-
ni kapsamaktadir.

Dijital yayin teknolojisi ile eserlerin Ure-
tim, ¢ogaltim ve dagitim giderleri bayuk
olcude azalmig, Ucretsiz erisilebilen bil-
gi kaynaklarinin sayisi hizla artmis ve bu
gelismelerle birlikte telif hakki anlayisi da
degismistir.”? Ancak bu degisim, eser sa-
hibinin mali ve manevi haklarinin varligini
etkilememistir. Asagida detayli bir sekilde
aciklanacagi uzere eser sahibinin dijital
yayinlar Uzerinde de mali ve manevi hak-
lari bulunmaktadir. Ancak c¢alismamizin
sinirlart dusunulerek; bu baslik altinda sa-
dece eser sahibinin dijital yayinlar uzerin-
deki mali haklari ve bu haklarin korunmasi
hususlari FSEK ¢ercevesinde degerlendiri-
lecektir.

Eser sahibinin FSEK kapsaminda korunan
mali haklarinin dijital yayinlar anlaminda
degerlendirmesine ge¢meden 6nce; eser
kavraminin tanimlanmasi ve dijital yayin-
larin eser niteliginin incelenmesi gerek-
mektedir. Nitekim bir dijital yayinin fikri
mulkiyet hukuku dahilinde degerlendiril-
mesi i¢in eser niteligini haiz olmasi gerek-
mektedir. FSEK kapsaminda eser, fikri bir
urinun neticesi olarak meydana gelmis,
sahibinin hususiyetini tasiyan arunler ola-
rak kabul edilmektedir.”® Ayni zamanda bir
fikri aranun FSEK kapsaminda eser olarak
korunabilmesi i¢in, Kanunda yer verilen
eser turleri arasinda bulunmasi gerekmek-
tedir. FSEK kapsaminda kabul edilen fikir
ve sanat eserleri; ilim ve edebiyat eserleri,
musiki eserleri, guzel sanat eserleri ve si-
nema eserleri gibi ana gruplara ayrilmis ve
ilgilimaddelerde s6z konusu eser turlerine
iliskin orneklere yer verilmistir. Ezcumle
fikri caba sonucu meydana gelen Urun bu
kategorilerden birinde yer almiyorsa eser
sayilmayacak ve FSEK kapsaminda korun-
mayacaktir.

Dijital yayinlann dogrudan dijital ortamda
yahut 6nce basili olarak meydana gelip ar-
dindan dijital ortama aktarilmasi fikri mal-
kiyet hukuku kapsaminda bir farklilik yarat-
mamaktadir. Fikri haklar igin dijitallesme,
aslinda bir eserin ortaya cikarilmasindan
sonra onun radyo ve televizyon mesajlari
veya fotograf sekline donusturalmesi ve/

174 GSI ARTICLETTER

of radio and television messages or photo-
graphs after it’s discover and/or introduced by
new technology.™ The requirement for print-
ed Works for protection under the Code no

5846. Shall also apply to digital publications.
In other words, in order for digital publications
to be evaluated within the scope of the Code
No 5846, it will be sufficient for this digital
publication to have the Quality of work with-
in the framework of the Code No 5846." At
this point, which of the Works included in the
scope of the Code No 5846 will be evaluated
as in printed publications, and a classification
will be made in this context. If it is assumed that
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veya yeni bir teknolojiyle ortaya konulmasin-
dan bagka bir anlam ifade etmemektedir.™

FSEK kapsaminda koruma igin basili eser
icin aranan sartlar dijital yayinlar icin de
aynen gecerli olacaktir. Bir bagka deyisle
dijital yayinlarin FSEK kapsaminda deger-
lendirilmesi i¢in s6z konusu dijital yaymnin
FSEK kapsaminda eser niteligini haiz olma-
si yeterli olacaktir.”™ Yine FSEK kapsaminda
yer alan eser turlerinden hangisinin icine
dahil oldugu basili yayinlarda oldugu sekil-
de degerlendirilecek ve bu kapsamda bir
siniflandirma yapilacaktir. Dijital yayinlarin
FSEK anlaminda “eser” oldugunun kabulu

In other Works copyright covers both the material and moral

rights of the owner of the work.

Bir diger ifadeyle telif hakki, eser sahibinin hem mali haklarim
hem de manevi haklarim kapsamaktadir.

digital publications are “work” in the sense of
Code No 5846 the owner of the work will also
have intellectual property rights depending
on the work in question. According to the law,
the economical and moral rights of the author,
who is the “person who created the work”S,
will arise as soon as the work occurs.

IV.ECONOMICAL
RIGHTS OVER DIGITAL
PUBLICATIONS

Economical rights are defined in the most
general definition as the right of the owner
of the work to economically benefit from his
work and to determine the form of this bene-
fit and to prevent third parties from using it in

this way."” Economical rights counted under
the Code No. 5846 are “Right of Adaptation,
Right of Reproduction, Right of Distribution,
Right of Performance and Right to Commu-
nicate a Work to Public by Devices Enabling
the Transmission of Signs, Sounds and/or
Images”

ile eser sahibi s6z konusu esere bagli olarak
fikri malkiyet haklarina da sahip olacaktir.
Kanunun deyisiyle dijital olarak meydana
getirilen veya sonradan dijitallestirilen eser-
ler Uzerinde, “eseri meydana getiren kisi”'®
olan eser sahibinin, eserin meydana geldigi
anda mali ve manevi haklar dogacaktir.

IV. DiJiTAL YAYINLAR
UZERINDEKI MALI
HAKLAR

Mali haklar en genel tanimiyla, eser sahibi-
ne, eserinden ekonomik olarak yararlanma
ve bu yararlanmanin seklini belirleme ve
ucuncu kisilerin bu sekilde yararlanmasina
engel olma hakki olarak tanimlanmakta-
dir.” FSEK kapsaminda sayilan mali haklar;
isleme hakki, cogaltma hakki, yayma hakki,
temsil hakki ve isaret, ses ve/veya goéruntula
nakline yarayan araglarla umuma iletim hak-
ki seklindedir.
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PROTECTION OF DIGITAL PUBLICATIONS
UNDER THE INTELLECTUAL PROPERTY LAW

1. Right Of Adaptation Over Digital

1. Dijital Yayinlar Uzerinde isleme

Publications

Right of adaptation can be experessed as
the creation of a new work that is subject to
the original work but is conductive to eval-
uation independently of the original work."®
Since the work must contain the original
work, albeit in modified form, the right to
use the work by processing it is left exclu-
sively to the owner of the work in Article 21
of the Code No. 5846. The work is converted
into another form as a result of and intellectual
effort. As it will be appreciated, the owner of
the work must have the right to trade and
make changes to the work. In addition, it is
important to maintain the existing state of
the product that has ocurred, special and
original idea. In this context, it s recognized
that the protected is the work that exists in
concrete terms, as well as the intellectual

right and thought. For example, translations,
collections created by combining the works
of the same type of the owner of the work, ex-
planation, Commentary or abbreviation of the
work belonging to someone else are all works
of processing.' Or, if a person who publishes
articles by experts in intellectual property law
in a way that is original in terms of selection or
editing within the framework of criteria such
as date order, author and subjects wants to
publish these articles by translating them in
different languages, the processing of the ar-
ticles will be in question.®

Itis also accepted that there is no violation at
the point of processing on the work, which
is a concrete product, performed by a third
party in its personal space and not offered
to the public. As detailed below, an excep-
tion has been made to this right by Article 38
of Code No 5846, which includes the use of
any digital publication for personal use, the
use of it in person with special interest.?’

2. Right Of Reproduction Over

Digital

As a rule, the right to reproduce means that
the work is presented to the community at
a certain fee, distributed, and prevented
from reproducing the original or processed

from of the work by others.?? In reproduce,

Hakki

isleme hakki asil esere tabi olan fakat asil
eserden bagimsiz sekilde degerlendir-
meye elverigli yeni bir eser olusturulmasi
olarak ifade edilebilecektir.’® islenme eser,
degistirilmis bicimde de olsa asil eseri icer-
mek zorunda oldugundan, FSEK.m.21'de
bir eserden onu islemek suretiyle fayda-
lanma hakki, munhasiran eser sahibine
birakilmistir. Eser, fikri bir caba sonucu
hususiyeti olan bir baska forma doénustu-
ralmektedir. Takdir edilece@i Uzere eserin
Uzerinde islem yapma ve degisiklik yapma
hakki eser sahibinin olmalidir. Yani sira
meydana gelmis, hususi ve orijinal fikri
uranun mevcut olan halinin korunmasi da
onem arz etmektedir. Bu kapsamda koru-
nanin fikri hakkin ve dustncenin yani sira
somut olarak var olan eserin oldugu kabul
edilmektedir. Ornegin, terciimeler, eser sa-
hibinin ayni tarden eserlerinin bir araya ge-
tirilerek olusturulan kulliyatlar, baskasina
ait eserin izahi, serhi veyahut kisaltilmasi
hepsi birer islemedir.™ Yahut fikri mulkiyet
hukuku uzmanlarinin makalelerini, tarih si-
ras|, yazari ve konulari gibi kriterler cergeve-
sinde segme veya duzenlenme yonunden
orijinallik arz eder sekilde yayinlayan bir
kisinin, bu makaleleri farkli dillerde tercime
ederek yayinlamak istemesi halinde, maka-
lelerin islenmesi s6z konusu olacaktir.2°

Somut Uran olan eser Uzerinde, Gguncu Kisi-
nin kendi kisisel alaninda gerceklestirdigi ve
umuma arz etmedigi islemeler noktasinda
bir ihlalin olmadigi da kabul edilmektedir.
Asagida detayli sekilde ac¢iklanacagi Uzere,
herhangi bir dijital yayindan kisisel kullanim
dahilinde faydalanilmasi, FSEK'in 6zel men-
faat dusuncesiyle sahsen kullanma konu-
sunu iceren 38'inci maddesi ile s6z konusu
hakka yonelik bir istisna getirilmistir. 21

2. Dijital Yayinlar Uzerinde
Cogaltma Hakki

Cogaltma hakki ise eserin kural olarak toplu-
ma belirli bir tcret karsiligi sunulmasi, dagitil-
masi ve eserin 6zgun veya islenmis seklinin
baskalarn tarafindan c¢ogaltilmasina engel
olunmasi anlamina gelmektedir.?2 Cogaltma

176

GSI ARTICLETTER

the work is presented to society more than
once and mostly for commercial purposes,
adhering to its current state. But it is not nec-
essary to produce a large number of copies
that will be used by large audiences, and to
produce a single copy that allows that exact
reproduction of the work from the original
or copy of the work is sufficient for the exis-
tence of reproduction.?® Again, in this case, it
is worth stating that the intellectual product
that caused the appearance of the work, not
the work, is intended to be protected.

Reproduce can be done in many ways. As a
matter of fact, the limited counting method is
not preferred in the Code No. 5846. On the
contrary, in the twenty-third article of the Code
No 5846, the legislator stated “in any way”
and clearly stated that any reproduction and
copying without permission from the owner
of the work was a violation. In this context, it
is possible to violate the right to reproduce by
transferring a printed publication to digital me-
dig, as well as to violate this right by copying
a digital publication by any means. For exam-
ple, converting a digital publication to a print-
ed publication, sharing it with third parties via
e mail, copying it and storing it on a specific
hard drive, or publishing it on a website with-
out the permission of the owner of a digital
publication will be considered a reproduction
in the sense of Code No 5846.

In particular, it should be expressed at the
point of violation of the right of reproduce;
personal use will not prejudice the right of
the owner of the work to reproduce. As a
matter of fact, in the thirty eighth article of the
Cone No. 5846, “all ideas and work of art, (...)
(2) itis possible to reproduce for personal use
without profit motive. However, this repro-
duction cannot harm the legitimate interests
of the right holder without a justified reason
or contradict the normal use of the work” and

is protected within the legal framework.2* For
example, if digital publications are accessed
on the internet, it is known that the digital
publication is copied to the computer's RAM
until the moment of computer shutdown. But
as is accepted in the doctrine, such copying
does not violate the right to reproduce in the
sense of Code No 5846.2° Yani sira Avrupa
Birligi Muktesebatinda “Bilgi Toplumunda
Telif Haklar ve Baglantili Haklarin Yonleriyle

DIJITAL YAYINLARIN FiKRi MULKIYET HUKUKU
CERCEVESINDE KORUNMASI

dahilinde eser, mevcut haline sadik kalina-
rak birden fazla olarak ve ¢ogunlukla ticari
amacla topluma arz edilmektedir. Ancak ge-
nis kitlelerin yararlanacagi ¢ok sayida nusha
uretmek gerekmeyip, eserin aslindan ya da
kopyasindan eserin aynen tekrarina imkan
veren tek nusha tretmek cogaltmanin varli-
gricin yeterlidir.2® S6z konusu durumda yine,
somut olarak eserin degil eserin ortaya cik-
masina neden olan fikri Urinin korunmak
istendigini ifade etmekte yarar vardir.

Cogaltma bircok sekilde yapilabilir. Nitekim
FSEK de ¢cogaltmanin gerceklestirilebilecegdi
yontemlerle ilgili olarak sinirli sayim yonte-
mini tercih etmemistir. Bilakis FSEK madde
23'te kanun koyucu agik¢a “herhangi bir se-
kilde” ifadesine yer vererek eser sahibinden
izinsiz yapilan her turlu cogaltma ve kopya-
lamanin ihlal oldugunu acikca ifade etmistir.
Bu kapsamda basili yayinin dijital ortama
aktarilmasi suretiyle ¢ogaltma hakkinin ih-
lal edilmesinin mumkun oldugu gibi, dijital
bir yayinin herhangi bir yolla kopyalanmasi
suretiyle de bu hakkin ihlal edilmesi s6z ko-
nusu olacaktir. Ornegin, dijital yayinin ba-
sili yayina donustartlmesi, e-posta yoluyla
ucuncu kisilerle paylasilmasi, kopyalanarak
belirli bir hard diskte depolanmasi yahut
dijital yayinin sahibinden izinsiz olarak web
sitesinde yayinlanmasi FSEK anlaminda ¢o-
galtma olarak kabul edilecektir.

Cogaltma hakkinin ihlal edilmesi noktasinda
ozellikle ifade edilmesi gereken nokta; kisi-
sel olarak kullanimin, eser sahibinin ¢ogalt-
ma hakkina halel getirmeyecegidir. Nitekim
bu durum FSEK'in 38. maddesinde, “Butun
fikir ve sanat eserlerinin, (...) (2) kar amaci
gudulmeksizin sahsen kullanmaya mahsus
cogaltilmasi mumkunduar. Ancak, bu co-
galtma hak sahibinin mesru menfaatlerine
hakli bir sebep olmadan zarar veremez ya
da eserden normal yararlanmaya aykiri ola-
maz” seklinde acgikga ifade edilmis ve yasal
cercevede korunmustur.? S6z gelimi dijital
yayinlara internet ortaminda erisilmesi duru-
munda bilgisayarin kapatilmasi anina kadar,
dijital yayinin bilgisayara ait RAM’a kopya-
landigi bilinmektedir. Ancak doktrinde de
kabul edildigi Uzere, bu tarz bir kopyalama
FSEK anlaminda ¢ogaltma hakkini ihlal et-
memektedir.?®
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PROTECTION OF DIGITAL PUBLICATIONS
UNDER THE INTELLECTUAL PROPERTY LAW

Uyumlastinlmasi Direktifi” m. 5/1 uyarinca, bu
tar gecici ve teknik olarak zorunlu ¢ogaltma-
lar, cogaltma hakkinin istisnasi kabul edilmis,
fikri hak ihlali olarak géralmemistir.26 Addition-
ally, in European Union Acquis in accordance
with Article 5/1 of the “Directive 2001/29/EC
of the European Parliament and of the Coun-
cil of 22 May 2001 on the Harmonisation of
Certain Aspects of Copyright and Related
Rights in the Information Society”, this type
of temproray and technical reproductions
accepted as exceptions of the reproduction
right and deemed as a lawful act. As a matter
of fact, according to the natural rules of the
computer and digital environment, this is a
necessity for the person viewing the work.

3. Right Of Distribution Over
Digital Publications

Right of distribution may be defined as the
public presentation of the original or repro-
duced copies of a work by renting, lending,
first offering it for sale or otherwise making it
the subject of trade.?” The right to distribution
means that the owner of the work has the right
to publicize the work that he has created as a
result of intellectual thought. The fact that the
said Right is being used and exhausted puts

Yani sira Avrupa Birligi MUktesebatinda “Bil-
gi Toplumunda Telif Haklarn ve Baglantil
Haklarin Yonleriyle Uyumlastirilmasi Direk-
tifi” m. 6/1 uyarinca, bu tur gecici ve teknik
olarak zorunlu ¢ogaltmalar, cogaltma hak-
kinin istisnasi kabul edilmis, fikri hak ihlali
olarak gorulmemistir.26 Nitekim bilgisayar
ve dijital ortamin dogal kurallan geregi bu
durum eseri goruntuleyen kisi acisindan bir
zaruret halidir.

3. Dijital Yayinlar Uzerinde Yayma
Hakki

Yayma hakki, bir eserin aslinin veya ¢ogaltil-
mig nashalarinin, kiralamak, 6dunc vermek,
ilk olarak satisa sunmak veya diger yolla ti-
caret konusu yapmak suretiyle kamuya su-
nulmasi olarak tanimlanabilir.?” Yayma hakki
eser sahibinin, fikri dustince sonucu ortaya
getirdigi eseri umuma arz etme hakkina sa-
hip olmasini ifade etmektedir. Anilan hakkin
kullanilmakla tukeniyor olmasi mali haklar
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the right to spread between economical rights
in a different position. This matter, which is
expressed in the doctrine as the “principle of
exhaustion” or the “principle of first sale”, is
regulated in Article 23/2 of the Code No. 5846.
Article 23 of the Code No. 5846 states that
“provided that the right to rent and lend to the
public remains with the owner of the work, the
property of certain copies is transferred as are-
sult of the right of the owner to distribute them,
and the resale of them after the first sale or
distribution within the borders of the country
does not violate the right to distribute granted
to the owner of the work”. If users accessing
the artifact in a virtual environment copy it to
their own computers, it could theoretically
mean exercising the right to distribute it. But
virtual copies are quite difficult to accept with-
in the scope of the classic right to distribute.
Because a user who reaches a work that has
been given to the internet once sendsiit to oth-
ersinthe internet environment, itis not accept-
able tospread it. In contrast, sending the work
to others by users who access a work that has
been given to the internet environment once
is considered a violation of the right to repro-
duce it.2 However, if a work is placed on the
network without permission from the owner
of the work, the act of the person who makes
it available on the internet without permission
can also be considered a violation of the right

of distribution it.2° The principle of exhaustion
is that the owner of the work cannot prohibit
the re-commercial processing of copies of the
work that he has released voluntarily by other

people on the basis of an intellectual right.*°
In this way, the right of the owner of the work
to publsh will not be violated when reselling
them after the first sale is made by transferring

ownership of the workor duplicated copies.
Along with the principle of exhaustion, only
the right to sell the work is exhausted, and all
other rights arising from the ownership of the

work remain with the owner of the work. The
subject of axhaustion is not the work itself;
copies of material Works embodied in the
outside World, such as books and magazines,
constitute the subject. The transactions that
cause the right to distribute to be exhausted

are only sales and distribution. As a result of
renting or lending to the work to the public,
the rights are not exhausted.

DIJITAL YAYINLARIN FiKRi MULKIYET HUKUKU
CERCEVESINDE KORUNMASI

arasinda yayma hakkini farkli bir konuma
getirmektedir. Doktrinde “tukenme ilkesi”
veya “ilk satis prensibi” olarak ifade edilen
bu husus, FSEK m. 23/2'de duzenlenmistir.
FSEK madde 23'te “Kiralama ve kamuya
odung verme yetkisi eser sahibinde kalmak
kaydiyla, belirli nushalarin hak sahibinin
yayma hakkini kullanmasi sonucu mulkiye-
ti devredilerek ulke sinirlari iginde ilk satisi
veya dagitimi yapildiktan sonra bunlarin
yeniden satigl eser sahibine taninan yayma
hakkini ihlal etmez” hukmu yer almaktadir.
Sanal ortamda esere erigen kullanicilarin,
onu kendi bilgisayarlarina kopyalamalari te-
orik olarak yayma hakkinin kullanilmasi an-
lamina gelebilir. Fakat sanal kopyalarin kla-
sik yayma hakki kapsaminda kabul edilmesi
oldukga guctur. Cunku internet ortamina bir
kere verilmis bir esere ulasan kullanicinin
onu, internet ortaminda baskalarina gonder-
mesi yayma fiili olarak kabul edilemez. Buna
karsilik internet ortamina bir kere verilmis bir
esere erisen kullanicilarin eseri bagkalarina
gondermesi, cogaltma hakkinin ihlali olarak
kabul edilir.?® Buna karsilik, eser sahibinden
izinsiz olarak bir eser aga konulursa, bunu
izinsiz olarak internette erisime sunan kisinin
eylemi, ayni zamanda yayma hakkinin ihlali
olarak kabul edilebilir.?® Tukenme ilkesi, eser
sahibinin kendi rizasiyla piyasaya surdugu
eser nushalarinin baska kisiler tarafindan
tekrar ticari isleme konu edilmesini fikri hak-
ka dayanarak yasaklayamamasidir.®® Boy-
lelikle eserin veya c¢ogaltilmis nushalarinin
mulkiyeti devredilerek ilk satisi yapildiktan
sonra bunlarin yeniden satisinda eser sahi-
binin yayma hakki ihlal edilmis olmayacaktir.
Tukenme ilkesiyle birlikte eser Uzerinde sa-
dece satis hakki tukenmekte ve eser sahipli-
ginden dogan diger tum haklar eser sahibin-
de kalmaya devam etmektedir. Tukenmenin
konusunu eserin kendisi degil; kitap, dergi
gibi dis dunyada somutlagsmis maddi eser
nushalari olusturmaktadir. Yayma hakkinin
tukenmesine sebep olan islemler de sadece
satis ve dagitimdir. Eserin kiraya veya kamu-
ya 6dung verilmesi ile hak tukenmemekte-
dir.
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PROTECTION OF DIGITAL PUBLICATIONS
UNDER THE INTELLECTUAL PROPERTY LAW

4. Right Of Perfonnance Over
Digital Publications

Representation is the presentation of an
idea and work of art to society in a way that
appeals directly to the senses.®' According
to article 24 of Code No. 5846, the right to
use an idea and work of art directly or by
reading, playing, showing or representing
it in public places by means of transmitting
signs, sounds or images belongs exclusively
to the owner of the work. The transfer of the
representation from the public to another
medium by any means belongs to the owner
of the work.32

Representation is the presentation of ideas
and works of directly to the public in a way

that appeals to the human senses. In repre-
sentation, the work can be presented to the
public in such a way as to appeal directly
to the senses, or it can also be presented
by means of sign, sound, or Picture trans-
fer. In the first case, direct representation is
mentioned, and in the second case, indirect
representation mentioned.®* For example,
staging a play to the audience threre is a di-
rect representation, while having the same
paly watched by those outside the hall at
the same time though. However, it i also ac-
cepted in the doctrine®* that indirect repre-
sentation is not included in the scope of the
said provision. As a matter of fact, it is not
possible to represent Works such as cinema,
music as well as digital publications that are
the subject of our work without a tool. In this
context, it is important to have the right of
representation directly or indirectly at stage
of the transfer of the right. Although trans-
mission to the public in digital media, espe-
cially the internet, is perceived as a special
view of indirect representation, digital trans-
mission to the public is more extensive than
indirect representation performed by techni-
cal means, since people in this transmission
have the opportunity to access the work any
place and time.

5. Right Of Publicise Over Digital
Publications

The right of public transmission by means
of sign, sound and/or video transmission
is regulated in Article 25 of the Code No.
5846. It is observed that this arrangement
was made taking into account the existing
agreements in World Intellectual Proper-
ty Office ("WIPQ"). According to the WIPO
Copyright Agreement, the right to digital

4. Dijital Yayinlar Uzerinde Temsil
Hakki

Temisil, bir fikir ve sanat eserinin dogrudan
dogruya duyulara hitap edecek sekilde
topluma sunulmasidir.®* FSEK.m.24’e gore
de, bir fikir ve sanat eserinden dogrudan
dogruya ya da isaret, ses veya resim nak-
line yarayan aracglarla umumi mahallerde
okuma, calma, oynama, goésterme veya
baska herhangi bir yolla temsil suretiyle
yararlanma hakki munhasiran eser sahi-
bine aittir. Temsilin umuma arz edildigi
mahalden baska bir mahalle herhangi bir
vasita ile nakli de eser sahibine aittir.*?

Temsil, fikir ve sanat eserinin dogrudan
dogruya insan duyularina hitap eder
sekilde kamunun istifadesine sunulma-
sidir. Temsilde eser, dogrudan dogruya
duyulara hitap edecek sekilde kamuya
arz edilebilecegi gibi, isaret, ses veya
resim nakline yarayan araclarla da su-
nulabilir. Birinci halde dogrudan temsil-
den, ikinci halde ise dolayli temsilden
soz edilmektedir.?® Ornegin, bir oyunun
orada bulunan seyircilere sahnelenme-
si dogrudan temsil iken, ayni oyunun
salon disinda olanlara ayni anda ek-
ranlar vasitasiyla izlettirilmesi dolayli
temsildir. Ancak doktrinde®4, anilan hu-
kam kapsaminda dolayli temsilin yer al-
madigi da kabul edilmektedir. Nitekim
sinema, muzik gibi eserlerin yani sira
calismamiz konusu olan dijital yayin-
larin bir ara¢ olmadan temsili mamkuan
degildir. Bu kapsamda temsil hakkinin
dogrudan ya da dolayli olmasi hakkin
devri agamasinda 6nem arz etmektedir.
internet basta olmak uzere dijital mec-
ralarda kamuya iletim, dolayli temsilin
6zel bir gérunumu gibi algilanmakla
birlikte, s6z konusu iletimde Kkisilerin
esere diledikleri yer ve zamanda erise-
bilme imkanlari bulundugundan, dijital
olarak kamuya iletim, teknik araclarla
gerceklestirilen dolayli temsile nazaran
daha genis kapsamlidir.

5. Dijital Yayinlar Uzerinde Umuma
iletim Hakki

isaret, ses ve/veya goruntuli nakline ya-
rayan aracglarla umuma iletim hakki FSEK
madde 25'te duzenlenmistir. S6z konusu
duzenlemenin  WIPO nezdinde mevcut
antlasmalar dikkate alinarak yapildigi go-
ralmektedir. WIPO Telif Haklarn Sozlesmesi
ile en temelde; dijital iletim hakki tekelci ve
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transmission is basically considered a mo-
nopolistic and absolute right, and wired or
wireless transmission of artistic and literary
Works is subject to permission of the owner

of the work.®® According to provision men-
tioned inthe Code No. 5846, Turkish law has
defined access to the work as an exclusive
right to the owner of the work, which is indis-

putable and covers all kinds of activities.*®®

One of the most common forms of violation
of this right in practice is the transmission of
works by non-entitled persons to the public

through internet sites.

DIJITAL YAYINLARIN FiKRi MULKIYET HUKUKU
CERCEVESINDE KORUNMASI

mutlak bir hak olarak kabul edilmis ve sanat-
sal ve edebi eserlerin kablolu veya kablosuz
umuma iletimi eser sahibinin iznine baglan-
mig durumdadir.®® FSEK'te de anilan hukum-
le Turk Hukuku, esere erisim saglamayi, tar-
tismasiz ve her tarlu faaliyeti kapsar sekilde,
eser sahibine munhasir bir hak olarak tanim-
lamistir.®® Bu hakkin uygulamada en ¢ok kar-
silasilan ihlal bicimlerinden birisi hak sahibi
olmayan kisilerce eserlerin internet siteleri
Uzerinden umuma iletimidir.

The transfer of the representation from the public to another
medium by any means belongs to the owner of the work.

Temsilin umuma arz edildigi mahalden baska bir yere
herhangi bir vasita ile nakli de eser sahibine aittir.

Access to the work in digital media will be by
accessing the work that is available in digi-
tal media, or by accidentally encountering it
and seeing it, reading it, listening to it, or us-
ing itin other ways. If the loading of transmit-
ted or retransmitted works or, more broadly,
the product to a contractor, such asa CD or
cassette, is not transmission and retransmis-
sion, it is considered reproduction, distribu-
tion and trading.®” However, the submission
of a product that has the nature of a work
in the sense of the Code No. 5846 to digital
media, over the internet or through electron-
ic means that served o transmit audio and
video wirelessly, such as a mobile phone,
constitutes the transmission of the work to
the public in the sense of Article of the Code
No 5846.%8 From the point of view of pub-
lic transmission, it does not matter how the
transmission is performed. Therefore, public
transmission refers to transmissions made
by all kinds of tools that serve to transmit
sound and images within the framework
of technological developments, especially
radio and television.*® As a matter of fact, in
various decisions of Court Of Appeals For
The Eleventh Circuit.

Esere dijital ortamda ulasma, kullanici-
nin dijital ortamda mevcut olan esere
ulasmasi veya tesadufen rastlayip on-
dan gorerek, okuyarak, dinleyerek veya
baska sekillerde yararlanmasi suretiyle
olacaktir. iletilen ya da yeniden iletilen
eserlerin ya da daha genis bir séylemle
uranun, CD veya kaset gibi bir yukleni-
ciye yuklenmesi ise, iletim ve yeniden
iletim olmayip, cogaltma, dagitma ve
ticarete koyma olarak nitelendirilir.?”

Ancak, FSEK anlaminda eser niteligi
haiz olan bir uranun dijital ortama ak-
tarilarak, internet Uzerinden veya cep
telefonu gibi telsiz ve kablosuz olarak
ses ve goruntu nakline yarayan elekt-
ronik araclarla ug¢uncu kisilerin istifa-
desine sunulmasi, FSEK m. 25 anlamin-
da eserin kamuya iletimini olusturur.38
Umuma iletim acisindan iletimin hangi
aracla yapildiginin énemi yoktur. Do-
layisiyla umuma iletim, basta radyo ve
televizyon olmak uzere teknolojik ge-
lismeler cergcevesinde ses ve goruntu
nakline yarayan her tarlu aragla yapilan
iletimleri ifade eder.®® Nitekim Yargitay
11. Hukuk Dairesi cesitli kararlarinda,

“Kamu Kurumu (SPK) tarafindan o6nce-
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PROTECTION OF DIGITAL PUBLICATIONS
UNDER THE INTELLECTUAL PROPERTY LAW

Compiling the questions asked by the Public
Institution (CMB) in the expertise exams con-
ducted in the previous years to the people
they employ according to the subject titles
and presenting to the market as a book under
the name of "Preparation for CMB Licensing
Exams" and the processing work as a data-
base According to 18/2, the plaintiff legal per-
son who has the authority to exercise his / her
financial rights, the defendant who "transmits
this work to the public on the internet" with-
out permission, he could claim three times as
much royalty compensation under FSEK Arti-
cle 68.%

By modifying Rights of the Child Convention,
accepted by the UN General Assambly and
ratified by Turkey and published in Turkish Of-
ficial Gazette, in order to make it understand-
able by every child, by shortening, simplifying
and clarifying text, and instead using technical
terms, is a process, and the act of presenting
the final edited work to the public in the book-
let and on the internet without showing the
name of the author without permission would
violate the financial right of the author.*'

ki yillarda yapilan uzmanlik sinavlarinda
sorulmus olan sorular, konu basliklarina
gore calistirdig kisilere derleten ve ‘SPK
Lisanslama Sinavlarina Hazirlik’ ismi ile
kitap olarak piyasaya sunan ve veri tabani
niteligindekiisleme eserin FSEKm. 18/2'ye
gore mali haklarini kullanma yetkisine sa-
hip olan davaci tuzel kisinin, bu eseri izin-
siz bicimde ‘internet ortaminda umuma ile-
ten’ davalidan FSEK m. 68 uyarinca ug¢ kat
fazla telif tazminati isteyebilecegi” 4°

“Birlesmis Milletler Genel Kurulu tara-
findan kabul edilen ve Turkiye'de Res-
mi Gazete’de Turkce metni yayinlanan
Cocuk Haklari Sozlesmesini, metindeki
ifadeleri kisaltarak, basitlestirerek ve
sadelestirerek, teknik deyim ve terimler
kullanilmasi yerine, her cocugun anla-
yabilecegi s6zcukler kullanilarak farkli,
kisa, anlam ve mesaj olarak 6zgun bir
sekle sokulmasi eyleminin de isleme
mahiyetinde oldugu, meydana getirilen
isleme eserin izinsiz bicimde sahibinin
adi gosterilmeden kitapcgik ve internet
ortaminda kamuya sunulmasi eylemi-
nin eser sahibinin mali (internet yoluyla
umuma iletim) hakkini ihlal edecegi” *'
seklinde ictihat etmistir.
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V. PROTECTION

OF ECONOMICAL
RIGHTS OVER DIGITAL
PUBLICATIONS

The fact that digital media is changing rapid-
ly every day and interaction between users
is undoubtedly increasing rights violations.
In this context, due to lack of differences be-
tween the nature of digital publications and
the work of printed publications, the person
whose economical rights arising from digital
publications have been violated has the op-
portunity to apply to the legal and criminal
cases regulated by law.

Civil cases that may be filed by the author
organized under the law and whose eco-
nomical rights are vioalted; the case fort he
detection of the author, the action forindem-
nification of the infringement, the action for
prevention of the infringement, and the case
for compensation that will be filed in accor-
dance with the subject of the case.*? In or-
der for ant of these civil cases to be openedi
there must be a “accroacment” or “danger of
acrroachment” for economical rights. Since
the violaiton of a economical right of the au-
thor is identical to the violation of the law,
there is no need to investigate a rule of law
that has also been violated. In order to be
able to talk about illegality, one of the “rea-
sons for compliance with the law” should
not exist in the concrete event. In addition,
the owner of the work whose economical
rights have been violated has the right to
claim compensation under the provisions of
tort if the violator has a defect. As a matter of
fact, in the absence of any contract between
the parties, infringing actions against digital
publications are considered tort.

In addition, articte 10 of the Convention on
Cybercrime preapred bt the Council of Eu-
poe is regulated under the title “crimes re-
lated to copyright to copyright and similar
rights”.

DIJITAL YAYINLARIN FiKRi MULKIYET HUKUKU
CERCEVESINDE KORUNMASI

V. DiJITAL YAYINLAR
UZERINDEKI MALI
HAKLARIN KORUNMASI

Dijital mecranin gun gectikge hizla degisim
gostermesi ve kullanicilar arasinda etkilesi-
min fazla olmasi hi¢ suphesiz hak ihlallerini
artirmaktadir. Bu kapsamda dijital yayinlar
ile basiliyayinlarin eser niteligi arasinda fark-
lilk bulunmamasi nedeniyle, dijital yayin-
dan dogan mali haklan ihlal edilen kiginin
FSEK'te duzenlenen hukuk ve ceza davalari
yoluna basvurma imkani bulunmaktadir.

FSEK kapsaminda duzenlenen ve mali hak-
lari ihlal edilen eser sahibinin acgabilecegi
hukuk davalari; eser sahibinin tespiti dava-
sI, tecavuzun ref'i davasi, tecavizin men'’i
davasi, tecavlzun tespiti davasi ile davanin
konusuna gore agilacak olan tazminat dava-
landir.*? S6z konusu hukuk davalarinin her-
hangi birinin acilabilmesi i¢in mali haklara
yonelik “tecaviz”un veya “tecaviz tehlike-
si"nin mevcut olmasi gerekmektedir. Eser
sahibinin bir mali hakkinin ihlali hukuka ay-
kinlik ile 6zdes oldugundan, ayrica ihlal edi-
len bir hukuk kuralinin arastirilmasina gerek
yoktur. Hukuka aykinliktan s6z edebilmek
icin somut olayda “hukuka uygunluk sebep-
leri"nden birinin mevcut olmamasi gerekir.
Yani sira mali haklar ihlal edilen eser sahibi-
nin FSEK kapsaminda, ihlal edenin kusuru
varsa haksiz fiil hukumleri kapsaminda taz-
minat talep etme hakki da bulunmaktadir.
Nitekim taraflar arasinda herhangi bir s6z-
lesme bulunmamasi halinde dijital yayinlara
yonelik gergeklestirilen ihlal niteligindeki ey-
lemler haksiz fiil olarak kabul edilmektedir.

Yani sira Avrupa Konseyi tarafindan hazirla-
nan Siber Suclar S6zlesmesi'nin 10. madde-
sinde ‘telif haklarn ve benzer haklarin ihlali-
ne iliskin suclar’ basligi altinda duzenleme
yapilmistir. Buna gore, sdzlesmenin taraflari
kendi yasalarinda tanimlanan sekilde telif
haklari ihlalinin, Bern Sézlesmesi, Paris S6z-
lesmesi, TRIPS Sozlesmesi ve WIPO Sozles-
meleri uyarinca kasitli olarak, ticari olgekte
ve bilgisayar sistemi araciligiyla yapildigin-
da, kendi ulusal mevzuatlar kapsaminda
cezai bir suc olarak tanimlanmasi icin gere-
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PROTECTION OF DIGITAL PUBLICATIONS
UNDER THE INTELLECTUAL PROPERTY LAW

Accordingly, signitaroies of the Conven-
tion are under the obligation to recognize
as a criminal act when a breach of contract
regarding copyright rights defined under
Paris Convention, TRIPS, WIPO Agree-
ments is done with intention, on a com-
mercial scale and with the help of a com-
puter system. As a matter of fact, the Code
No 5846 includes civil cases that the au-
thor whose economical rights have been
violated can apply to, as well as criminal
cases.®®

It is clear that the actions counted in Arti-
cle 71 of the Code No. 5846 are also crim-
inal for digital publications. As a matter
of fact, there is no provision in the article
of law that includes the fact that work
is not in a digital environment as an el-
ement of typicity. These article provide
for imprispnment and juridicial fines for
prepetrators who commit acts that vio-
late the economical rights of the owner of
the work. In this context, it is possible to
punish the perpetrator in various cases by
copying the digital publication to a CD or
any external disk, except for his personal
use, or by adding the digital publication to
abny website without the consent of the
owner the work.

Existing regulations on the right of the
owners of work s under the Code No. 5846
are insufficient to prevent violationsin the
internet environment. Due to the fact that
there is a fast and continuous relationship
between users, the act of rape, the per-
son who committed the act in question is
difficult to identify, legal regulations are
insufficient. For this reason, International
Studies are being carried out and tech-
nological protection methods are being
developed in addition to legal protection
methods. In one aspect, the rights of the
owners of works are tried to be protected
by the technological protection method,
which is similar to the watermark applica-
tion used in printed works and is called the
digital rights method.

In addition, identification, monitoring
and realization of rights holders' rights
on digital data in digital or similar media
in accordance with permitted or restricted

keni yapmakla yukumla kilinmigtir.*
Nitekim FSEK’te mali haklari ihlal edi-
len eser sahibinin basvurabilecegi
hukuk davalarinin yani sira ceza da-
valarina da yer verilmistir.

FSEK madde 71'de sayilan eylem-
lerin, dijital yayinlar i¢in de sug¢
niteligini tasidigr aciktir. Nitekim
kanun maddesinde tipiklik unsu-
ru olarak eserin dijital ortamda ol-
mamasini ihtiva eden herhangi bir
hukum bulunmamaktadir. Anilan
maddelerde eser sahibinin mali
haklarini ihlal eden eylemleri ger-
ceklestiren failler i¢cin hapis ve adli
para cezasi 6ngorulmuastar. Bu kap-
samda bir dijital yayini sahsi kulla-
nimi haricinde CD ya da herhangi
bir harici diske kopyalamak suretiy-
le cogaltan kisinin, eser sahibinin
rizasi olmaksizin bir dijital yayinin
herhangi bir web sitesine eklenmek
suretiyle umuma arz edilmesi gibi
cesitli hallerde failin cezalandiril-
masit mumkundur.

FSEK kapsaminda eser sahiplerinin
haklarina yonelik mevcut duzenle-
meler internet ortamindaki ihlalle-
ri onlemede yetersiz kalmaktadir.
Kullanicilar arasinda hizli ve de-
vamli bir iligskinin olmasi, tecavuz
eyleminin, s6z konusu eylemi ger-
ceklestiren kisinin tespitinin zor
olmasi gibi nedenlerle hukuki du-
zenlemeler vyetersiz kalmaktadir.
Bu nedenledir ki uluslararasi ¢alis-
malar yapilmakta, hukuki koruma
yontemlerinin haricinde teknolojik
koruma yontemleri gelistirilmek-
tedir. Bir yonuayle basili eserlerde
kullanilan filigran wuygulamasina
benzeyen ve dijital haklar yontemi
olarak adlandirilan teknolojik ko-
ruma yontemiyle eser sahiplerinin
haklari korunmaya calisilmakta, di-
jital veya benzeri ortamlardaki diji-
tal veriler tzerinde hak sahiplerinin
haklarinin tanimlanmasi, izlenme-
si ve dijital medya kullaniminin
izin verilen veya kisitlanan haklar
dogrultusunda gerceklestirilmesi
saglanmaktadir.#* Dijital yayinlarin
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rights to use digital media is provided..**
Digital rights management, publishing
rights management system and technival
protection measures are used to prevent
illegal reproduction and processing of dig-
ital publications. These measures are also
supported by legal regulations.

Digital rights management can general-
ly be expressed as a sytsem developed
to control license rights, such as restrict-
ing the destribution of digital media uch
as books, magazines, movies, music,
games, because they are easily copied.

DIJITAL YAYINLARIN FiKRI MULKIYET HUKUKU
CERCEVESINDE KORUNMASI

hukuka aykiri olarak cogaltilmasini
ve islenmesini 6nlemek amaciyla
dijital hak yonetimi, yayim haklari
yonetim sistemi ve teknik koruma
tedbirleri kullanilmaktadir. Anilan
tedbirler yasal duzenlemeler ile de
desteklenmektedir.

Dijital haklar yonetimi genel olarak
kitap, dergi, film, muzik, oyun gibi di-
jital medyalarin kolayca kopyalanabi-
lir olmasi sebebiyle yeniden dagitil-
masini kisitlama gibi lisans haklarini
kontrol etmek icin gelistirilen sistem

It is clear that the actions counted in Article 71 of the Code
No. 5846 are also criminal for digital publications.

FSEK madde 71'de sayilan eylemlerin, dijital yaymlar icin de

suc niteligini tasidig1 aciktir.

Digital rights management systems
and legal protection were introduced
to these systems at the Europan Union
level by revealing the commercial inter-
ests of rights holders with the EU Infor-
mation Society directive.* In this way,
access to all or part of the content may
be restricted to a fee, time, or person,
while copying or changing the content
or integrity of the work is also attempt-
ed to prevent.“® Various techniques in
the digital environment of intellectual
property rights, protection, monitoring,
restricted management and promoting
the use of this method, the digital con-
tent protection, to prevent unautho-
rized and unlicensed use, and ensuring
the realization of rights and obtaining
fair distribution of royalty makes it eas-
ier to manage.*’

olarak ifade edilebilecektir. AB Bilgi
Toplumu Direktifi ile hak sahipleri-
nin ticari cikarlari ortaya cikartilarak
dijital hak yonetim sistemleri ve bu
sistemlere Avrupa Birligi duzeyinde
yasal koruma getirilmistir.® Bu saye-
de, icerigin tumua ya da kismi bir bo-
lumune, Ucret, zaman ya da Kkisiyle
sinirli olarak erisim kisitlamasi getiri-
lebilirken, eserin icerik ya da butun-
lugunun kopyalanmasi veya degis-
tirilmesi de engellenmeye calisilir.*®
Dijital ortamda bulunan fikri mulkiyet
haklarinin ¢esitli tekniklerle korunma-
sI, izlenmesi, kisitlanmasi, yonetimi ve
kullanimini amacglayan bu yéntem?*’
dijital icerigin korunmasini, izinsiz ve
lisansiz kullanimlarin engellenmesini,
telif bedellerinin elde edilmesi ve adil
dagitimin gerceklestirilmesini sagla-
yarak haklarin yénetilmesini de kolay-
lastirmaktadir.
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Although there is no international agree-
ment that includes the definition of dig-
ital rights management and directly reg-
ulates this issue, there are international
regulations that regulate some aspects of
digital rights management. According to
WIPO Copyrigh Treaty Articles 11 and
12 and WIPO Performances and Phono-
grams Treaty Articles 18 and 19, Mem-
ber States have to legalize necessary
preventive measures against circumven-
tion of technological security measures
taken by the right holders. In addition,
there are regulations such as the WIPO
Copyright Convention on digital rights
management, the American Digital Mil-
lennium Copyright Law, the EU Copy-
right Directive, the French Copyright and
Neighbouring Rights Bill. As part of digi-
tal rights management, for example, the
various features related to protection,
monitoring and restriction that an elec-
tronic book will provide by observing
owners, users, publishers, etc., are effec-
tive in achieving the expected efficiency
of digital rights management.

In addition to international regulations,
article 25 of Code No 5846 is an im-
portant development in the manage-
ment of digital rights related to digital
transmission. In addition, article 38
of Code No 5846 which includes the
subject of personal use with special in-
terest considerations, and exceptions
granted to operations such as loading
and backing up computer programs,
include compliance with digital rights
management. For this reason, it can be
said that the Code No 5846 regulates
the basic articles and paragraphs relat-
ed to digital rights management.*® By
such mechanisms, the protection of the
rights of the owners of Works is guaran-
teed by legal regulations.*®

In addition, in accordance with addi-
tional Article 4 of the law, a parallel ar-
rangement was made with internation-
al conventions in the sense of a digital
rights management system, including
the provision “The work with the own-
er of the work and the work of owner
or any of the rights of use of the work

Dijital hak yonetimi tanimina yer veren
ve dogrudan bu konuyu duzenleyen bir
uluslararasi anlasma olmamakla birlikte,
dijital hak yonetimine iligskin bazi husus-
lari duzenleyen uluslararasi duzenleme-
ler bulunmaktadir. WIPO Telif Haklar An-
lagsmasinin 11 ve 12. maddeleri ile WIPO
icralar ve Fonogramlar Anlagsmasi'nin 18
ve 19. maddelerinde taraf ulkeler, eser
sahiplerinin, yorumcularin ve fonogram
yapimcilarinin, haklarint korumak igin
kullandiklarn teknolojik 6nlemlerin ber-
taraf edilmesini 6nleyici gerekli yasal du-
zenlemeleri yapmakla yukumla kilinmak-
tadirlar. Yani sira dijital haklar yonetimi
ileilgili WIPO Telif Haklari S6zlesmesi,
Amerikan Dijital Milenyum Telif Hakki
Kanunu, AB Telif Yonergesi, Fransiz
Telif Hakkl ve Komsu Haklari Hakkin-
da Kanun Tasarisi gibi duzenlemeler
de mevcuttur. Dijital Haklar Yonetimi
kapsaminda o6rnegin bir elektronik
kitabin eser sahipleri, kullanicilari,
yayinevleri vb. gozetilerek saglaya-
cagl koruma, izleme ve kisitlama ile
ilgili cesitli 6zelliklerin toplumsal c¢i-
kar saglanarak yapilmaya calisilmasi
dijital haklar yonetiminden beklenen
verimliligin elde edilmesinde etkilidir.

Uluslararasi duzenlemelerin yani sira
FSEK'in dijital iletimle ilgili 25’inci
maddesi dijital haklar yodnetiminde
onemli bir gelismedir. Ayrica, FSEK'in
6zel menfaat dusuncesiyle sahsen
kullanma konusunu iceren 38’inci
maddesi ile bilgisayar programlarin-
da yukleme, yedekleme gibi islemle-
re taninan istisnalar dijital haklar yo6-
netimine uygunluk icermektedir. Bu
nedenle, FSEK'te dijital haklar yone-
timiyle ilgili temel maddelerin ve fik-
ralarin duzenlendigi soylenebilir.“® Bu
tur mekanizmalarla eser sahiplerinin
haklarinin korunmasi yasal duzenle-
melerle guvence altina alinmigtir.*°

Yani sira FSEK ek madde 4 kapsamin-
da “Eser ve eser sahibi ile eser uze-
rindeki haklardan herhangi birinin
sahibi veya eserin kullanimina iligkin
sUreler ve sartlar ile ilgili olarak eser
nashalari Gzerinde bulunan veya ese-
rin topluma sunulmasi sirasinda goru-
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or copies of the work as related to the
duration and conditions of work codes
that represent numbers or unautho-
rized information during a presentation
to the society cannot be eliminated
and cannot be changed. Originals or
copies of Works whose numbers and
codes representing information and in-
formation have been changed or elimi-
nated without authorization may not be
distributed, imported for distribution,
published or transmitted to the public.”
Unauthorized removal or modification
of the information of the owner of the
work or the owner of any of the rights
on the work under the said article, and
the numbers or codes representing this
information, is a crime, and the perpe-
trator of this crime will be punished in
the senses of Article 71 of the Code No
5846.

VI. CONCLUSION

In our digitized world, it is important
to protect the rights that take place in
electronic the rights that take place in
electronic environment. Important work
is being carried out to prevent and elim-
inate these rights violations all over the
world, and legal and technological pro-
tection methods are being methods. It is
impossible to say that technological de-
velopments have been ignored on both
national and international levels. Howev-
er, given the speed of technological de-
velopments the inability to define certain
terms or the unpredictability of rights vi-
olations prevents definitive solutions to
the violations of intellectual rights in the
internet environment.

As a result of these technological devel-
opments, the shift of the publishing sec-
tor towards the digital environment has
brought about different problems in the
legal sense. These developments, which
introduced many terms such as digital
works and digital publications into the
literature, have also raised questions

DIJITAL YAYINLARIN FiKRI MULKIYET HUKUKU
CERCEVESINDE KORUNMASI

len bilgiler ve bu bilgileri temsil eden
sayilar veya kodlar yetkisiz olarak or-
tadan kaldirilamaz ve degistirilemez.
Bilgileri ve bilgileri temsil eden sayi-
lari ve kodlari yetkisiz olarak degisti-
rilen veya ortadan kaldirilan eserlerin
asillari veya kopyalari dagitilamaz, da-
gitilmak Gzere ithal edilemez, yayinla-
namaz veya topluma iletilemez.” huk-
mune yer verilmek suretiyle dijital hak
yonetimi sistemi anlaminda uluslara-
rasi sozlesmelerle paralel bir duzenle-
me gerceklestirilmistir. Anilan madde
kapsaminda bir eser Gzerinde bulunan
eser sahibi veya eser uzerindeki hak-
lardan herhangi birinin sahibinin bilgi-
leri ve bu bilgileri temsil eden sayilari
veya kodlari yetkisiz olarak ortadan
kaldirmak veya degistirmek suctur ve
bu sucu isleyen FSEK madde 71 anla-
minda cezalandirilacaktir.

VIi. SONUC

Dijitallesen dunyamizda elektronik
ortamda da cereyan eden haklarin
korunmasi 6nem arz etmektedir. Tum
dunyada s6z konusu hak ihlallerinin
onlenmesi ve ortadan kaldirilmasi igin
onemli calismalar yapilmakta, huku-
ki ve teknolojik koruma yoéntemleri
getirilmektedir. Gerek ulusal gerek
uluslararasi duzlemde teknolojik ge-
lismelerin g6z ardi edildigini soyle-
mek mumkun degildir. Ne var ki, tek-
nolojik gelismelerin hizi géz 6nunde
bulunduruldugunda bazi kavramlarin
taniminin yapilamamasi yahut hak ih-
lallerinin 6ngoérulememesi fikri hakla-
rin internet ortaminda ihlaline kesin
¢cozumler getirilmesine engel olmak-
tadir.

Yayincilik sektorunun s6z konusu tek-
nolojik gelismeler sonucunda dijital
ortama dogru kaymasi hukuksal an-
lamda farkli sorunlari beraberinde ge-
tirmistir. Dijital eser, dijital yayin gibi
bircok kavrami literature sokan bu ge-
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about how the owners of work should act
in the face of rights violations. As a mat-
ter fact, it is quite easy to reproduce and
copy any digital publication in a digital
environment, to be represented, dissem-
inated or presented to the public without
permission from the owner. Although our
current legislation against these viola-
tions can be resolved within the scope
of the Code No 5846, it is obvious that it
does not provide a final solution.

The digital publishing owner, who has
economical rights under the law, can also
benefit from the protection mechanisms
provided for in the said Code No 5846.
However, in a digital medium whose bor-
ders are more transparent, it is obvious
that the protection in question will be more
difficult to provide. In this context, various con-
ventions and regulations have been imple-
mented internationally. Another of the issues
discussed in our study was to prevent rights
violations occurring in electronic media with
this regulation called digital rights manage-
ment system. In this context, the rights to all
or part of the digital publication are protected.

As a result, it seems that some of the intel-
lectual rights violations arising in relation
to digital publications can be solved by the
interpretation of our current legislation, but
some of these problems cannot be solved
effectively by the current intellectual law
legislation. Although the law has undergone
many important changes, it explains that the
lack of current definition of new concepts
and facts in the digital field in the relevant
law cannot resolve these legal disputes.

lismeler, eser sahiplerinin hak ihlalleri
karsisinda nasil hareket edilmesi ge-
rektigine iligkin sorulari da beraberin-
de getirmistir. Nitekim dijital ortamda
herhangi bir dijital yayimnin ¢ogaltilip
kopyalanmasi, sahibinden izinsiz ola-
rak temsil edilmesi, yayilmasi yahut
umuma arz edilmesi oldukga kolaydir.
Anilan ihlallere karsi mevcut mevzua-
timiz FSEK kapsaminda ¢6zumler geti-
rilebiliyor olsa da kesin ¢6zum sagla-
madigi asikardir.

FSEK kapsaminda mali haklara sa-
hip olan dijital yayin sahibi, anilan
Kanun'da ongorualen koruma meka-
nizmalarindan da vyararlanabilmek-
tedir. Ancak, sinirlari daha saydam
olan dijital mecrada ise s6z konusu
korumanin saglanmasinin daha zor
olacag asikardir. Bu kapsamda ulus-
lararasi alanda cesitli sozlesmeler
ve duzenlemeler gerceklestirilmistir.
Calismamizda ele alinan hususlardan
bir digeri, dijital hak ydonetim sistemi
adi verilen s6z konusu duzenleme ile
elektronik ortamda meydana gelen
hak ihlalleri engellenmek istenmistir.
Bu kapsamda dijital yayinin tamami
ya da bir kismina ait haklara korunma
saglanmaktadir.

Netice itibariyle dijital yayinlara ilis-
kin ortaya cikan fikri hak ihlallerinden bir
kisminin ¢6zumune mevcut mevzuatimizin
yorumuyla ulasilabildigi, ancak bu sorunla-
rn bir kisminin ise yurarlukteki fikri hukuk
mevzuatl ile etkili sekilde c¢ozulemedigi
gorulmektedir. FSEK her ne kadar pek ¢ok
onemli degisiklige ugramis olsa da dijital
alandaki yeni kavramlarin ve olgularin ilgili
kanunda guncel sekilde tanimlanmamasi-
nin s6z konusu hukuki uyusmazliklara ¢o-
zUm getirememesini acgiklamaktadir.
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