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ABSTRACT

Public goods that belong to a municipality are
non-seizable. Constitutionally, there are some regu-
lations municipality’s some private assets that cannot
sequestrate except the goods that assigned to satisfy
local and collective needs and public services that
are discharged by municipalities that have public
legal personality . This study discusses the issue of
sequestrating a municipality’s goods due to that mu-
nicipality’s debt. Because with the decision of Consti-
tutional Court 2014/194 E. and 2015/55 K. numbered
and 17.06.2015 dated, regulation of non-seizability
in Municipality Code was rescinded, there are some
discrepancies caused by different interpretations.
This study also aims at eliminating these discrepan-
cies. According to this, after presenting non-seizable
goods of the municipality because of that special
regulation, principles, and procedures that will be ap-
plied assets and incomes, which can be seizable.
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OZET

Belediyeye ait kamusal mallarin haczi kabil degil-
dir. Anayasa gereg@i kamu tuzel kisiligini haiz be-
lediyeler mahalli ve musterek nitelikte ihtiyaclari
karsilamak Uzere yerine getirdikleri kamu hizmet-
lerinin aksatilmamasi amaci ile hizmete tahsis edi-
len mallar disinda belediyenin ¢zel mallarindan
bir kisminin haczedilemeyecedine iliskin duzenle-
meler sz konusudur. Bu calismada, belediyelerin
borclari nedeni ile belediyeye ait mallar uzerinde
haciz konulmasi meselesi tartisilacaktir. Anayasa
Mahkemesi'nin 17.06.2015 tarih ve 2014/194 Esas
2015/55 Karar sayili ilami ile Belediye Kanunu'nda
haczedilemezlik duzenlemesi kismen iptal edilmis
olup; bu iptal sonrasinda uygulamada ortaya ¢ikan
farkli yorumlar dolayisiyla olusan tereddutlerin gi-
derilmesi amaclanmistir. Buna gore, ¢zel duzen-
leme dolayisiyla haczi kabil olmayan belediyenin
mallari ortaya konulduktan sonra, haczi kabil olan
mal ve gelirlerine uygulanacak esas ve usuller de-
gerlendirilecektir.
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SEQUESTRATION OF MUNICIPAL PROPERTY

According to Article 82 of the Bankruptcy and Enforcement Law no.2oo4 (“The Law No.
2004”), property and government property, which is non-seizable according to particular
laws, cannot be sequestrated. This norm still causes some discrepancies in practice.

Haczedilemezlik kuralim diizenleyen 2004 sayili icra ve Iflas Kanunu'nun (“2004 sayili
Kanun”) 82. maddesi uyarinca, devlet mallar1 ile 6zel kanunlarda haczedilemeyecegi ifade
edilen idarenin mallar1 iizerine haciz tatbik edilememektedir. Ancak bu kural uygulamada
cesitli tereddiitlere yol acmistir.

4

FOOTNOTE

1 Whether the Mayor's office vehicle
should be available for the municipal-
ity to carry out the public service, and
whether a vehicle allocated as an au-
thority vehicle is actually used in the
public service, the municipal vehicle
of the debtor municipality, which is the
subject of the sequestration complaint,
does not have to find the municipal ve-
hicle of the mayor’s office. See Supreme
Court of Appeal for decision.

2 Ejder Yilmaz, “Devlet Mallar Hak ve
Ruchanligina Sahip Mallarin Haczedile-
memesi”, Yasar Karayal¢gin'a 65. Yas Ar-
magani, Ankara 1988, by enforcement
and bankruptcy law 603. m. 82, I/1
provision It is possible to collect goods
that cannot be seized in four catego-
ries. These state (public) goods, assets
such as government goods, goods that
are specified as not to be taken but not
belonging to the state, and goods with
state property rights and priority.

3 The Constitutional Law, T.21.10.1992,
E. 1992/13, K. 1992/50.

4 Hasan Nuri Yasar, “ldare Hukuku
Genel Esaslar’, Istanbul, Der Publica-
tions, 2016, p. 227.

5 Baki Kuru, Ramazan Arslan, Ejder
Yilmaz, “Icra ve iflas Hukuku”, Yetkin
Publications, 2014, p. 268-269.

Saim Ustiindag, “Icra Hukuku Es-
aslan”, Nesil Matbacilik, Istanbul 2004,
p- 190.

6 Talih Uyar, “Icra Hukukunda Haciz",
Bilge Yayinevi, Manisa 2016, p. 396.

I.INTRODUCTION

According to Article 82 of the Bankruptcy
and Enforcement Law no.2004 (“The Law
No. 2004"), property and government prop-
erty, which is non-seizable according to
particular laws, cannot be sequestrated.’
This norm still causes some discrepancies
in practice. In particular of debate is which
state goods are considered government
property and whether the assets of other
public institutions are included or not.2 Con-
sidering that the provision in question was
brought before the Constitutional Court
with the unconstitutional allegations, the
Supreme Court of Appeal, considering that
it is a requirement of the state of law and that
the sequestration is an immediate execution
against the state. Constitutional Court de-
nied the cancellation request by stating that
it would not be appropriate to use it.®

The uninterrupted provision of public ser-
vice comes under the principle of conti-
nuity of public service. The administration
of a public service has responsibility un-
der the law of continuity of public service.
Therefore, every administration which has
a public service obligation must take the
necessary measures to ensure continuity
of service.* According to this, by force of
the principle of continuity of public service,
non-seizability of public goods and more-

I. GiRiS

Haczedilemezlik kuralini duzenleyen 2004
sayili icra ve iflas Kanunu’'nun (“2004 sayili
Kanun”) 82. maddesi uyarinca, devlet mal-
lar ile 6zel kanunlarda haczedilemeyecegi
ifade edilen idarenin mallari Uzerine haciz
tatbik edilememektedir.” Ancak bu kural uy-
gulamada cesitli tereddutlere yol agmigtir.
Ozellikle devletin hangi mallarinin devlet
mali sayilacagi ve diger kamu kuruluslari-
nin 6zel mallarinin da dahil olup olmadigi
tartisma konusu olmustur.? S6z konusu huk-
mun anayasaya aykirilik iddiasi ile Anayasa
Mahkemesi 6nune goéturulmesi ile birlikte
Yuksek Mahkeme, hukuka bagli bir idarenin
borglanini herhangi bir cebir kullanmadan
kendiliginden 6demesinin hukuk devletinin
geregioldugu ve haczin idareye taninmis bir
cebriicra oldugu dikkate alindiginda, devle-
te karsi bu cebrin (zorlayici gucun) kullanil-
masinin uygun olmayacagini belirterek, iptal
talebini reddetmistir.

Kamu hizmetinin duzenli sekilde verilmesi-
nin kesintisiz ongoéralmesi, kamu hizmetinin
surekliligi ilkesi ile agiklanmaktadir. Kamu
hizmetinin sarekliligi ilkesine aykirlik halin-
de idarenin sorumlulugu dogacaktir; bu se-
beple kamu hizmeti yakamlusu olan her ida-
re hizmetin surekliligini saglayacak tedbirleri
almak zorundadir.* Buna goére, kamu hiz-
metlerinin surekliligi ilkesi geregi, hizmetin
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over, the principles brought by the budget
shall not be subjected to non-predictive vio-
lations as a result of forced execution to pro-
vide the service without interruption.® With
the in another expression, sequestration of
government property changes these goods’
form of allocation, it will damage public in-
terest by disrupting continuity in state prop-
erty (patrimuan) and commercial law.? In the
scope of Law No. 2004 states that with the
decision in question, only whether public
goods or private goods that belong to “state
legal entity” cannot be sequestrated.

According to Article 127 of the Constitution,
municipalities, which are local administra-
tions, are a separate legal public entity that
provide public service within the framework
of the duties assigned to them under the
Municipality Law No. 5393 (“The Law No.
5393") and other legislative provisions. Mu-
nicipalities are public administrations creat-
ed by decision-makers established to meet
the local and collective needs of inhabitants
and have administrative and financial auton-
omy. Therefore they have an independent
legal personality separate from the legal
personality of the state and do fall within the
scope of regulations for the state. Despite
this, Law No 5393 creates some provisions
about non-seizability with attributing the
rule of “cannot be sequestrated in special
laws” that regulated under Article 82 of the

BELEDIYE MALLARININ HACZi

kesintiye ugramadan saglanmasi amaciyla
kamusal mallarin haczedilmemesi ve dahasi
butgenin getirdigi esaslarin cebri icra sonu-
cunda 6ngoru disi ihlallere ugratilmamasi
esastir.® Bir diger ifade ile, devlet mallarinin
haczi, bu mallarin tahsis seklini degistirdi-
ginden, devletin malvarliginda (patrimuan)
ve mali hukukta devamliigi bozarak kamu
yararina zarar verebilecektir. 2004 sayili Ka-
nun’un kapsami, s6z konusu kararla birlikte,
yalnizca “devlet tuzel kisiligine” ait gerek ka-
musal mallarin gerek 6zel mallarin haczedi-
lemeyecegini ifade etmektedir.

Anayasa’nin 127. maddesi geregi mahalli
idarelerden olan belediyeler, 5393 sayili Be-
lediye Kanun (“5393 sayili Kanun”) ve diger
mevzuat hukumleri uyarinca kendisine ve-
rilen gorevler cercevesinde kamu hizmeti
goren ayr bir kamu tuzel kisilige haiz olup;
belde sakinlerinin mahalli musterek nitelik-
teki intiyaclanni kargilamak Uzere kurulan ve
karar organi segmenler tarafindan secilerek
olusturulan, idari ve mali 6zerklige sahip bir
kamu idaresidir. Dolayisiyla devlet tuzel kisi-
liginden bagimsiz bir mustakil tazel kisilige
haizdir ve ilgili duzenlemenin kapsaminda
yer almamaktadir. Buna karsin, 5393 sayili
Kanun, 2004 sayili Kanun'un 82. maddesin-
de “6zel kanunlarda haczedilemeyecegi”
kuralina atifla haczedilemezlige iliskin ola-
rak bazi hukamler sevk ederek belediyelerin
kamusal mallan ve 6zel mallarindan bazila-

MAKALELER

A

1 Belediyenin kamu hizmetini yurute-
bilmesi icin belediye baskaninin
makam aracinin bulunmasinin gerekip
gerekmedigi ve makam araci olarak
tahsis edilen bir aracin fillen kamu
hizmetinde kullanilip  kullanilmadig
haczedilmezlik sikayetine konu edilen
borglu belediyeye ait aracin beledi-
ye bagkaninin makam aracinin kamu
hizmetinin yaratalebilmesi icin beledi-
ye baskaninin makam aracinin bulun-
masi gerekmedigi yonunde karar icin
bkz Yargitay 12. H. D, T. 10.06.2019 E.
2019/7271 K. 2019/9780.

DiPNOT

2 Ejder Yilmaz, “Devlet Mallan Hak ve
Ruchanligina Sahip Mallarin Haczedile-
memesi”, Yasar Karayalgin'a 65. Yas Ar-
magani, Ankara 1988, s. 603. liK m. 82,
I/1 hukmu (ve orada yollama yapilan
ilgili 6zel kanun hukumleri) karsisinda
haczedilemeyen mallarin doért kate-
goride toplanmasi mumkundur. Bunlar,
devlet (kamu) mallar, devlet mallan
gibi olan mallar, devlet mali olmamakla
beraber haczedilemeyecegi belirtilen
mallar ve devlet mali hak ve rigchanligini
haiz mallar.

3 AYM, T. 21.10.1992, E. 1992/13, K.
1992/50.

4 Hasan Nuri Yasar, idare Hukuk
Genel Esaslar, Istanbul, Der Yayinlar,
2016, s.227.

5 Baki Kuru, Ramazan Arslan, Ejder
Yilmaz, icra ve Iflas Hukuku, Yetkin
Yayinlari, 2014, s. 268-269.

Saim Ustiindag, icra Hukuku Esaslar,
Nesil Matbacilik, istanbul 2004, s. 190.

6 Talih Uyar, icra Hukukunda Haciz,
Bilge Yayinevi, Manisa 2016, s. 396.
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4

FOOTNOTE

7 Gozler defines public goods as
goods belonging to public legal en-
tities allocated to public service by
direct use of the public or special reg-
ulations. Kemal Gozler, “Idare Hukuku
Dersleri”, 10. B. Ekin, Bursa, 2019,
p. 615. Two conditions, organic and
material, are sought in determining
public goods. To be considered as a
public good, what is meant by the or-
ganic condition must belong to a pub-
lic legal person, that is, the state, local
administrations, or public institutions.
According to the material condition,
the commodity must be allocated to
the frequent use and use of the public
or a special arrangement for public
service.

8 Hamza Eroglu, “idare Hukuku
Genel Esaslan idari Teskilat ve
Idarenin Denetlenmesi”, Isin Publi-
cations, 1984, Ankara, p. 306.; ismet
Giritli / Pertev Bilgen /Tayfun Akguner
/ Kahraman Berk, “Idare Hukuku”, 4.
P., Der Publications, Istanbul 2011 p.
835.

9 Hakan Hasirci, “Belediye Mal-
laninin Haczi”, https://dspace.
ankara.edu.tr/xmlui/bitstream/han-
dle/123456789/49230/22304.pd-
f?sequence=1&isAllowed=y, (Access
Date: 25.02.2020).

10 A development and investment
bank was established under the title
of “Iller Bankasi Joint Stock Compa-
ny”, which has been accepted on
26.01.2011 and promulgated, dated
08.02.2011 and numbered 27840,
and is subject to the provisions of
private law with the status of a joint-
stock company. The shortened title is
“llbank”.

SEQUESTRATION OF MUNICIPAL PROPERTY

Law No. 2004 and included the regulation
of municipalities that some of its public and
private property cannot be sequestrated.

This study first provides a general expla-
nation of the principle of non-seizability of
public goods and which municipality as-
sessts are covered by non-seizability pro-
tection. Following this, the sequestration of
goods procedure is evaluated together with
the partial annulment decision given by the
Constitutional Court.

I1. SEQUESTRATION OF
MUNICIPAL PROPERTY

A. The Principle of Non-
Seizability of Public Goods

In the doctrine, public goods are defined as
properties that are continuously used for the
general purpose, usage, and benefit of soci-
ety.” As these goods are directly associated
with public service, they amount to most of
the goods owned by an administration and
used by the community either directly or as
public services.2 However, an administra-
tion’s goods are not limited to public goods,
which are subject to public law. Administra-
tions generally also have private goods. The
goods owned by municipalities, which are
a public legal entity, are subject to the dis-
tinction between “public good” and “private
good” are characterized as public goods. A
municipality’s public goods are protect-
ed within the framework of the principle of
non-seizability of public goods. Despite this,
legal regulation is required for a municipal-
ity to benefit from this principle of private
goods if they are not directly allocated to
public service.

Law No. 5393 Article 15 Subclause 9 ex-
pressly states when public or private
goods cannot be sequestrated. According
to this, public goods that are used by the
municipality in the course of providing
public service cannot be sequestrated.
Goods that come under the public service
of a municipality are, for example, munic-
ipal offices, libraries, university buildings,
amphitheaters, laboratories, stadiums,
museums, parking areas, irrigation chan-
nels, hippodromes, health centers, lodg-
ings, police stations. These cannot be
sequestrated because thye are goods in
use. In addition, goods allocated for use in
part or wholly by the public such as roads,

rinin haczedilemeyecedi duzenlemesine yer
vermistir.

Bu calismada, oncelikle kamu mallarinin
haczedilemezligi ilkesi genel hatlar ile
aciklanarak, ardindan s6z konusu atif do-
layisiyla belediyelerin 6zel mallarindan
hangilerinin haczedilemezlik korumasinin
kapsamina girdigi ve haczi kabil mallarin
haciz usult, Anayasa Mahkemesi tarafin-
dan verilen kismen iptal karari ile birlikte
degerlendirilecektir.

Il. BELEDIYE
MALLARININ HACZi

A. Kamusal Mallarin
Haczedilemezligi ilkesi

Ogretide kamusal mallar, surekli olarak ge-
nel amagclara, toplumun kullanmasina ve
yararlanmasina tahsis edilmis olan esyalar
olarak tanimlanmaktadir.” idarenin sahip
oldugu mallann buyuk kismini olusturan
kamusal mallar, kamu hizmeti ile yakindan
iliskili oldugundan halk, bu mallardan dog-
rudan ya da kamu hizmetleri vasitasi ile ya-
rarlanmaktadir.2 Ancak idarenin mallar yal-
nizca kamu hukuku rejimine tabi kamusal
mallarla sinirli olmayip, idarenin 6zel mallarn
da bulunmaktadir. Kamu tuzel kisisi niteligi-
ni haiz belediyelerin sahip olduklar mallar
da genis anlamiyla kamu mali niteliginde
olup, “kamusal mal” ve “6zel mal” ayrimina
tabidir. Belediyenin kamusal mallar, kamu-
sal mallarin haczedilemeyecegine iliskin ge-
nel ilke ¢ercevesinde korunmaktadir; buna
karsin belediyenin dogrudan kamu hizme-
tine tahsis edilmemis 6zel mallarina iliskin
bu ilkeden yararlanmasi ancak kanuni bir
duzenleme ile mumkundar.

5393 sayili Kanun'un 15. maddesinin 9. fik-
rasinda, belediyenin gerek kamusal mallan
gerek 6zel mallarindan bazilarinin haczedil-
meyecedi acik¢a belirtilmigtir. Buna gore,
kamusal mallardan belediyenin kamu hiz-
metinde fiilen kullandigi mallar haczedile-
mez. Buna gore, belediye tarafindan gortlen
kamu hizmetinde, bu hizmetin bir unsurunu
olusturan mallar, 6rnegin, belediye saraylari,
kutaphaneler, universite binalari, amfiler, la-
boratuvarlar, stadyumlar, muzeler, otopark-
lar, sulama kanallar, hipodromlar, saglik
ocagi binalar, lojmanlar, karakollar gibi hiz-
met mallari fiilen kullanildigindan haczedile-
mez. Bununla birlikte, kamunun tamaminin
veya bir kisminin kullanimina tahsis edilen
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squares, marketplaces, parks, fairgrounds,
and pastures are also non-seizable.® The
critical point in relation to the sequestra-
tion of goods is the presence of actual
allocation. According to this, even if the
administration has not allocated the re-
lated goods by administrative procedure,
these goods should not be used in public
service. Otherwise, also the goods in ques-
tion cannot be sequestrated thereunder
The Law No0.5393 Article 15.

It should also be pointed out that under
this regulation, any goods allocated to the
public service directly by the municipality
do not need to be in use. In addition, al-
though a municipality's goods may not be
in use by the municipality, if these goods
are allocated to public service by a private
legal person serving public service, these
goods may not be sequestrated as they
have been allocated.

B. Municipal Goods that Are Non-
Seizable

According to Law No.5393 Article 15 Sub-
clause 9, “Any municipality income from
project borrowing, conditional donations,
and goods used in public services, and
any taxes, duties, and fees collected by
the municipality cannot be sequestrated.”
In addition to this provision, under Law
No.5393 Article 73, real estate transferred
to a municipal by agreement cannot be
sequestrated in areas declared subject to
urban development and transformation.
The following is an analysis of the regula-
tions that expressly include the principle
of non-seizability.

1. Revenues from Project
Borrowing

The first sentence of the last paragraph
of Article 15 of Law No. 5393, reads “The
revenues of the municipality through bor-
rowing in return for the project .. cannot
be sequestrated.” According to this provi-
sion regarding municipalities’ provision of
public service, income from projects such
as bridge construction, subway construc-
tion, and construction of treatment facilities
from both domestic and foreign institutions
and foundations or international institution
borrowings (except grants) should not be
sequestrated. “iller Bankasi”,"® provincial
private office and other public institutes and
institutions or from international institutions.

BELEDIYE MALLARININ HACZi

veya yollar, meydanlar, pazar yerleri, parklar,
panayir yerleri, otlaklar gibi orta mali niteli-
ginde bulunan mallarin da haczi kabil degil-
dir.? S6z konusu mallarin haczi bakimindan
dikkat edilmesi gereken husus, fiili tahsisin
varligidir. Buna gore idare, ilgili mallari idari
islemle tahsis etmemis olsa dahi, bu mallarin
filen kamu hizmetinde kullanilmamasi ge-
rekmektedir; aksi halde s6z konusu mallar
da 5393 sayili Kanun'un 15. maddesi uyarin-
ca haczedilemez.

Belirtmek gerekir ki, ilgili duzenleme uya-
rinca kamu hizmetine tahsis edilen mallarin
dogrudan belediye tarafindan kullanilmasi-
na da luzum bulunmamaktadir. Belediyenin
mallarinin  dogrudan belediye tarafindan
kullanilmamasina karsin, bu mallarin kamu
hizmetini goren 6zel hukuk kisisi tarafindan
kamu hizmetine tahsisi halinde, s6z konusu
tahsis dolayisiyla bu mallarin da haczi mum-
kun degildir.

B. Haczi Kabil Olmayan
Belediyenin Mallari

5593 sayili Kanun‘un 15. maddesinin 9.
fikrasina gore, “Belediyenin proje karsiligi
borglanma yolu ile elde ettigi gelirleri, sartl
bagislar ve kamu hizmetlerinde fiilen kulla-
nilan mallari ile belediye tarafindan tahsil
edilen vergi, resim ve harg gelirleri haczedi-
lemez.” seklinde duzenlenmistir. Bu hukme
ek olarak, 5593 sayili Kanun'un 73. maddesi
uyarinca, kentsel gelisim ve déntusum alani
ilan edilen bolgelerde, anlasma yolu ile be-
lediye mulkiyetine gecen gayrimenkullerin
de haczedilmesi mumkun degildir. Bu baslik
altinda, haczedilemezlik kuralina acikca yer
veren duzenlemeler incelenecektir.

1. Proje Karsiligi Borclanma Yolu
ile Elde Edilen Gelirler

5393 sayili Kanunun 15. maddesinin son
fikrasinin ilk camlesinde, “Belediyenin proje
karsiligr borglanma yoluyla elde ettigi gelir-
leri ... haczedilemez” ifadesi yer aldigindan,
bu hukme gore belediyelerin kamu hizmeti
yuratumune iligkin olarak, iller Bankasi™, il
6zel idaresi ile diger kamu kurum ve kuru-
luslari ya da uluslararasi kuruluslardan kop-
rd ingaati, metro yapimi, aritma tesisi yapimi
gibi bir proje karsiligi olarak gerek yurt ici
gerekse yurtdisindan borglanma yoluyla te-
min ettigi gelirlerin (hibe olanlar harig) haczi
yoluna gidilmemesi gerekmektedir.

MAKALELER

A

7 Gozler, kamu mallarini, kamunun
dogrudan kullanimina veya o6zel
duzenlemelerle bir kamu hizmetine
tahsis edilen kamu tuzel kisilerine ait
mallar olarak tanimlamaktadir. Kemal
Gozler, idare Hukuku Dersleri, 10.
B., Ekin, Bursa 2019, s. 615. Kamusal
mallarin belirlenmesinde organik ve
maddi kosul olmak Uzere iki kosul
aranmaktadir. Organik kosul ile kaste-
dilen, bir malin kamu mali sayilabilme-
si icin bir kamu tuzel kisisine, yani
devlete, yerel idarelere veya kamu
kurumlarina ait olmasi gerekir. Maddi
kosula goére ise malin, kamunun ortak
kullanimina ve yararlanmasina ya da
bir kamu hizmetine 6zel bir duzen-
leme ile tahsis edilmis olmasi gerekir.
Seref Gozubuyuk / Turgut Tan, Idare
Hukukuy, C.1, Genel Esaslar, Turhan Ki-
tabevi 7.B., Ankara, 2019, s.895)

DiPNOT

8 Hamza Eroglu, idare Hukuku
Genel Esaslan idari Teskilat ve
Idarenin Denetlenmesi, Isin Yayincilik,
1984, Ankara, s.306. Ismet Giritli /
Pertev Bilgen /Tayfun Akguner / Kah-
raman Berk, idare Hukuku, 4. B, Der
Yayinlari, istanbul 2011 s. 835.

9 Hakan Hasirci, Belediye Mallarinin
Haczi, (Erisim: 25.02.2020) https:/
dspace.ankara.edu.tr/xmlui/bitstream/
handle/123456789/49230/22304.pd-
f?sequence=1&isAllowed=y

10 26.01.2011 tarihinde kabul edilip,
08.02.2011 tarih ve 27840 sayili Re-
smi Gazetede yayimlanan 6107 sayili
Kanunla o6zel hukuk hukumlerine
tabi, tuzel kisilige sahip, anonim sir-
ket statusunde “lller Bankasi Anonim
Sirketi” unvaniyla bir kalkinma ve
yatinm bankasi kurulmus ve bank-
anin kisaltilmis unvani “ilbank” olarak
duzenlenmistir.
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11 It is sufficient for the donation to
the municipality to be conditional; see
whether the donation is conditionally
and does not prejudice the quality of
the donation. The General Assembly
of the Court of Cassation, 20.03.2013,
E.2012/12-719, K. 2013/388.

12 The Constutituonal Court,
28.03.2002 T., 2001/5, E. 2002/42, K.
Official Gazette: 05.09.2002.

SEQUESTRATION OF MUNICIPAL PROPERTY

2. Conditional Donations

The inferior goods which cannot be se-
questrated under the regulation in ques-
tion are the conditional donations to mu-
nicipality.” When the issue of conditional
donations that cannot be sequestrated is
examined in the light of 285th and subse-
quent articles of the Law of Obligations
N0.6098 regarding “donation”, condition-
al donations to municipalities are all kinds
of securities, real estate and monies that
are donated for public use, for a specific
purpose, given by a public or private legal
and real persons for a specific business or
practice or covers similar things donated
by imposing an absolute obligation on
the municipality under a certain condi-
tion, for a certain purpose, the condition
of non-transferability, unsalability, and in-
divisibility should be taken as a basis in a
conditional donation.

In practice, in any sequestration, if the good
that sequestrated by the municipality is
claimed to be that is a conditional donation,
considering that the municipality is a public
institution and all kinds of transactions are
carried out in accordance with certain proce-
dures, principles, and records if it is a chattel
good, a document (official or private) indicat-
ing that it has been donated conditionally and
aformal document that this donation has been
registered in the municipality records should
be submitted; if it is an immovable property,
this property has been registered and annotat-

2. Sartli Bagislar

ilgili duizenleme uyarinca haczedilemeyece-
gi belirtilen ikinci mallar, belediyeye yapilmis
olan sartli bagislardir.” Sartli bagislarin hac-
zedilmezligi hususu, 6098 sayili Turk Borglar
Kanunu'nun “bagislamaya” iliskin 285. ve
muteakip maddeleri 1siginda incelendigin-
de; belediyelere yapilan sartli bagisin, kamu
hizmetinde kullanilmak uzere, belli bir amag
icin bagislanan, belli bir is veya uygulama
icin belediyelere kamu veya 6zel tuzel ve
gercek sahislarinca verilen her tarlt menkul,
gayrimenkul mallar ile paralar oldugu ya da
belli bir sartla belediyeye belli bir yakumlu-
luk yukleyerek hibe edilen benzeri seyleri
kapsadigi, belli bir amacin gerceklesmesi
veya belli bir amac icin kullanima sunulan
seylerin haczinin mumkun olamayacagi ve
sartll bagislarda devredilmezlik, satilamaz-
ik, bolunemezlik sartinin esas alinmasi ge-
rekmektedir.

Uygulamada herhangi bir haciz olayinda,
belediye tarafindan haczedilen malin sartli
bagis oldugunun iddia edilmesi durumun-
da, belediyenin bir kamu kurulusu oldugu
nazara alindiginda her tarl muamelesinin
belli usul, esas ve kayitlar muvacehesinde
yuratuldugu dikkate alinarak, haczedilen
sey menkul mal ise bunun sartli bagislan-
digina dair bir belgenin (resmi veya 6zel)
ve bu bagisin belediye kayitlarina alindi-
¢gina dair resmi bir evrakin ibraz edilmesi,
tasinmaz mal ise bu tasinmazin sartli bagis
yapildigina dair tapuya tescil ve serh edil-
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ed to the title deed that a conditional donation
has been made, similary, for other chattels that
need to be registered, the same issue must be
confirmed by the municipality. For example, if
the real person (A) has donated a property that
belongs to him, on condition that a protection
house for women and children is built to (Y)
and if this condition is registered and annotat-
ed, it is not possible to sequestration the land
in question.

In accordance with the opponent meaning
of the regulation, the donations to the mu-
nicipalites without including any condition
can be sequestrated. In our opinion, legisla-
tor's exclusion of “conditional” donations is
because the donations made to the munici-
pality express a provision on condition and it
is a right decision.

3. Taxes, Duties and Other
Revenues

Taxes, duties, and fees collected by the mu-
nicipality are non-seizable. In this context, in
accordance with the first paragraph of Article
7 of the Law No. 5779 on Providing Shares
from General Budget Tax Revenues to Mu-
nicipalities and provincial administrations,
the shares to be allocated to the provincial
administrations and municipalities and the
shares to be given to these administrations
by the other laws, is non-seizable as it is ac-
cepted under the tax. In this regard, it is possi-
ble to come across regulations in other laws
regarding the inability to obtain the public
receivable. For example, the share of the mu-
nicipality's participation in the expenditures
of roads, sewage and water facilities regulat-
ed in Articles 86 and 88 of the Municipal Rev-
enues Law No. 2464 is collected from people
who directly benefit from the services provid-
ed by the municipality, even though they are
not taxed, not paid, under the Law No. 5779.
Participation shares must not be sequestrat-
ed because they impose a financial obliga-
tion in terms of Tax Law."?

On the other hand, the municipalities' mon-
ey collected in a bank with a single account
number can be sequestrated without any
separation in terms of taxes, duties, and
fees. However, if there are tax, duty and fee
revenues that cannot be sequestrated in this
account, it should be put forward by the mu-
nicipalities to prove the claim in this regard,
to be shown with sufficient and convincing
documents or to be fixed by the court deci-
sion to be taken, or to the relevant institu-

BELEDIYE MALLARININ HACZi

mis olmasi, ayni sekilde sicile kaydi gere-
ken diger menkuller icin ayni hususun tah-
kik ve belediye tarafindan teyit edilmesi
gerekmektedir. Ornegin, (A) gergek kisisi
mulkiyeti kendisine ait olan bir arsayi, ka-
din ve ¢cocuk koruma evi yapilmasi sartiyla
(Y) Belediyesine bagislamis ve bu sart ta-
puya tescil ve serh edilmis ise, s6z konusu
arsanin haczedilmesi mumkun bulunma-
maktadir.

S6z konusu duzenlemenin mevhumu
muhalifi uyarinca, sarta bagli olmadan
belediyelere yapilan bagislar haczedilebi-
lecektir. Kanun koyucunun “sarta bagli”
bagislamalari disarida birakmasi, kanaati-
mizce belediyeye yapilan bagislamalarin
sart karsiliginda hukum ifade etmesi dola-
yistyladir ve isabetlidir.

3. Vergi, Resim ve Harc ve Diger
Gelirleri

Belediye tarafindan tahsil edilen vergi, resim
ve harg gelirlerinin haczi kabil degildir. Ayr-
ca, bu kapsamda 5779 sayili il Ozel idareleri-
ne ve Belediyelere Genel Butce Vergi Gelirle-
rinden Pay Verilmesi Hakkinda Kanunu’nun
("5779 sayili Kanun”) 7. maddesinin ilk fikra-
sl uyarinca, il 6zel idareleri ve belediyelere,
genel butge vergi gelirleri tahsilatindan ay-
rilacak paylar ile diger kanunlarda bu ida-
relere verilmesi 6ngorulmus paylar da vergi
kapsaminda kabul edildiginden hacze kabil
degildir. Bununla birlikte elde edilen amme
alacaginin haczedilmeyecegine iliskin bas-
ka kanunlarda da duzenlemelere rastlamak
mumkandar. Ornegin, 2464 sayili Belediye
Gelirleri Kanunu'nun (“2464 sayili Kanun”)
86 ve 88. maddelerinde duzenlenen be-
lediyenin yol, kanalizasyon ve su tesisleri
harcamalarina katilma paylarn dar anlamda
5779 sayill Kanun kapsaminda vergi, resim
harc olmasalar da belediyenin sundugu yol,
kanalizasyon ve su tesisleri hizmetlerinden
dog@rudan dogruya yararlanan kisilerden tah-
sil edilen katilma paylar Vergi Hukuku acisin-
dan resim benzeri bir mali yukumluluk getir-
diginden haczedilememesi gerekmektedir.™

Diger taraftan, belediyelerin bankalarda
vergi, resim ve harg geliri olarak ayrim yap-
madan tek hesap numarasinda toplanan
paralar haczedilebilecektir. Ancak bu he-
sapta haczi mumkun olmayan vergi, resim
ve har¢ gelirleri mevcutsa, bu husustaki
iddianin belediyelerce ileri surulmesi, ye-
terli ve inandirici nitelikteki belgelerle is-
pat edilmesi veya dogrulugunun alinacak

MAKALELER

A

11 Belediyeye yapilan bagisin sarta
bagli olmasinin yeterli oldugu; bagisin
sarta uygun olarak kullaniip kullanil-
madiginin bagisin niteligine halel ge-
tirmedig@ine iliskin bkz. Yargitay HGK,
T., 20.03.2013, E. 2012/12-719, K.
2013/388.

DiPNOT

12 AYM, 28.03.2002 T., 2001/5, E.
2002/42, K. R.G. 05.09.2002.
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13 The General Assembly of the
Court of Cassation, 08.06.2016 E.,
2014/1015 K. 2016/767.

14 “In the concrete case, it is in the
court's acceptance that the money
in the bank account number 5009 of
the debtor municipality, which was
placed on sequestration, was drinking
water revenues. Drinking water reve-
nues of municipalities are not taxes,
duties, fees; therefore, sequestrations
are possible.” see, the Supreme Court
of Appeal 12. H.D., T. 21.11.2011, E.
2011/6618, K. 2011/27104.
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tions; For example, if the correctness of the
claim is understood as a result of the corre-
spondence with the banks, the sequestra-
tion on the part of the tax, duty and fee in-
come that are non-seizable will be removed,
and sequestration process on revenues oth-
er than these will continue.™

On the other hand, it is essential to note that
the revenues of the municipality that are col-
lected in return for water,'* wastewater and
service, which are excluded from tax, duties
and, fees, and which are required to be col-
lected in accordance with the provisions of
private law, can be seized.

4. Real Estates that Transfer to
Municipal Property by Agreement

mahkeme karari ile sabit olmasi ya da ilgili
kuruluslarla; 6rnegin bankalarla yapacak-
lan yazisma sonucunda iddianin dogrulu-
gunun anlasilmasi halinde, haczi mumkuan
olmayan vergi, resim ve harg gelirleri kadar
olan kisim uzerindeki hacizler kaldirilacak,
bunlar haricindeki gelirler Gzerindeki ha-
ciz islemi ise devam edecektir.®

Ote yandan 6nemle belirtmek gerekir ki,
belediyenin vergi, resim ve harg¢ gelirleri
haricindeki ve 6zel hukuk hukumlerine
gore tahsili gereken su™, atik su ve hizmet
karsiiginda elde etmis oldugu gelirleri
haczedilebilmektedir.

4. Kentsel Gelisim ve D6niisim
Alani ilan Edilen Bblgelerde

in the Regions Declared Urban
Development and Transformation

Anlasma Yolu ile Belediye
Milkiyetine Gecen Gayrimenkuller

Area

Paragraph 7 of Article 73 of Law No. 5393
states that "(r)eal estates that are transferred
to the municipal property as a result of the
agreement cannot be foreclosed." The
works and procedures related to the decla-
ration of the transformation area regarding
the applications within the scope of Article
73 of the Municipality Law No. 56393 are also
carried out by the Ministry of Environment
and Urbanization. According to Article 73
of the Law No. 5393, the municipalities un-
der the Law on Real Estate Owners in Urban
Transformation and Development Project
Areas and Some Transactions to be Applied
to the Buildings and Buildings That are in
Conformity with the Zoning and Slum Law
No. 2981 dated 24.02.1984 and the Law
No. 6785 Real estate owners in the urban
change and development project areas are
granted rights in the urban transformation
and development project area in case of
agreement with the beneficiaries. Real es-
tates that are transferred to the municipal
property as a result of the transaction can-
not be sequestrated. In this context, if the
municipalities agree with the people who
have rights in the urban transformation and
development project areas, the rights of the
urban change and development project
area and the real estate that have been trans-
ferred to the municipal property as a result of
the agreement should not be sequestrated.
However, since there is no declaration in the
land registry encumbrance documents from
the related land registry offices, the right or
real estate of the municipalities have been

5393 sayili Kanunun 73. maddesinin 7. fik-
ras! "Anlasma sonucu belediye mulkiyetine
gecen gayrimenkuller haczedilemez." sek-
lindedir. 5393 sayili Belediye Kanunu’'nun
73. maddesi kapsamindaki uygulamalara
iliskin donusum alaniilaniileilgiliis ve islem-
ler de Cevre ve Sehircilik Bakanliginca yurua-
tulmektedir. 5393 Sayili Kanun‘un 73. mad-
desi uyarinca, kentsel donusum ve gelisim
proje alanlarindaki gayrimenkul sahipleri ve
24.02.1984 tarihli ve 2981 sayili imar ve Ge-
cekondu Mevzuatina Aykir Yapilara Uygula-
nacak Bazi islemler ve 6785 sayili imar Ka-
nunu’'nun Bir Maddesinin Degistirilmesi
Hakkinda Kanunu’na istinaden, belediyele-
rin kentsel dénusum ve gelisim proje alanla-
rindaki gayrimenkul sahipleri hak sahibi ol-
mus kimselerle anlasmalari halinde kentsel
doénusum ve gelisim proje alaninda haklar
verili. Anlasma sonucu belediye mulkiye-
tine gecen gayrimenkuller haczedilemeye-
cektir. Bu baglamda belediyelerin kentsel
doénusum ve gelisim proje alanlarindaki hak
sahibi olmus kimselerle anlagmalari halinde
kentsel donusum ve gelisim proje alaninda-
ki haklari ile anlasma sonucu belediye mul-
kiyetine gecen gayrimenkullerin haczi yolu-
na gidilmemesi gerekmektedir.

Ancak, ilgili tapu sicil mudurlaklerinden
gelen tapu takyidat belgelerinde mahcuz
gayrimenkulun anlasma sonucu belediye
mulkiyetine gectigine iliskin bir beyan bu-
lunmadigindan, belediyelerin yukarida sa-
yilan nitelikte bir hakki veya gayrimenkulu
haczedilmis ve belediye tarafindan da buna
itiraz edilmis ise, s6z konusu haczin kaldirl-
masi bakimindan bu itirazlarinin 56393 sayili

160 GSI ARTICLETTER

sequestrated and appealed by the munici-
pality if the above-mentioned right has been
sequestrated and the objection was made
by the municipality. In order to determine
whether it is within the scope of Article 73,
asking the last title of the encumbrance
from the related land registry office, with
sufficient and convincing documents that
the municipalities have been obtained by
agreement (the Council of Minister's deci-
sion, Municipal Council, Municipal Council
decision, the contract made with the owners
before the notary public. etc.) if it is proved
or fixed by a court decision, as a result of the
necessary research to be carried out before
the Ministry of Environment and Urbaniza-
tion, the sequestrated right or real estate It
will be removed if it is determined that the
attachment is obtained by the article 73 of
Law 5393 through agreement urban trans-
formation and development. It should be
noted that if the relevant regulation was not
included, the real estates in question would
be deemed to be seizable; since it is not pos-
sible to directly or indirectly allocate the real
estate obtained by the item arrangement to
the public service, these goods should be
accepted among the special properties of
the municipality; it could be assessed in a
foreclosable nature. With the regulation of
the law, it brought an exception to the goods
in question, which, as a rule, did not take ad-
vantage of the sequestration principle. By
the regulation, it brought an exception to
the goods in question, which, as a rule, did
not use the principle of sequestration.

Sh bl [

= )

BELEDIYE MALLARININ HACZi

Kanunun 73. maddesi kapsaminda bulunup
bulunmadiginin tespiti igin ilgili tapu sicil
Mudarlugun’den son takyidat durumunun
sorulmasi, belediyece s6z konusu gayrimen-
kullerin anlagma yoluyla elde edildiginin ye-
terli ve inandirici belgelerle (Bakanlar Kurulu
karari, Belediye Encumeni, Belediye Meclisi
karari, mulk sahipleri ile noter huzurunda
yapilan sozlesme vb.) ispat edilmesi veya
mahkeme karari ile sabit olmasi, gerekmesi
halinde de Cevre ve Sehircilik Bakanligi nez-
dinde yapilacak gerekli arastirma sonucun-
da, haczedilen hakkin veya gayrimenkulin
5393 sayili Kanun'un 73. maddesine gore
kentsel donusum ve gelisim alaninin anlas-
ma yoluyla elde edildiginin tespit edilmesi
halinde haciz kaldinlacaktir.

Belirtmek gerekir ki, ilgili duzenleme yer al-
masa idi, s6z konusu gayrimenkuller haczi
kabil niteliginde kabul edilecekti; zira mad-
de duzenlemesiile elde edilen gayrimenkul-
lerin kamu hizmetine dogrudan veya dolayli
tahsisi mumkuan bulunmadigindan bu malla-
rin belediyenin 6zel mallan arasinda kabulu
gerekip; haczedilebilir nitelikte degerlen-
dirilebilecek idi. Kanun koyucu duzenleme
ile, haczedilmezlik ilkesinden kural olarak
yararlanmayan s6z konusu mallara istisna
getirmistir.

MAKALELER

A

13 HGK. T. 08.06.2016 E.,, 2014/1015
K.2016/767

DiPNOT

14 “Somut olayda haczi konulan borg-
lu belediyenin 5009 no.lu banka hes-
abindaki paralarin igme suyu gelirleri
oldugu, mahkemenin kabulundedir.
Belediyelerin icme suyu gelirleri ise
vergi, resim, har¢ niteliginde olmayip
haczi mumkundur.” Bkz. Yargitay 12.
H.D., T. 21.11.2011, E. 2011/6618, K.
2011/27104.
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15 The Court of Cassation, 12. H.
D. T. 03.02.2014 E.2013/36417 K.
2014/22806.

16 The General Assembly of the
Court of Cassation, T. 08.06.2016 E.,
2014/1015 K. 2016/767, The Court
of Cassation, 8. H.D., T. 09.09.2015 E.
2015/13944 K. 2015/16921.; Yargitay
12. H.D,, T. 17.09.2012 E. 2012/8811
K.2012/26628.

17 Kanioglu and the others / Turkey’s
Case, Application No: 44766/98,
44771/98 ve 44772/98.
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5. Municipalities' Income and
Revenues under the Law No. 6306

5. 6306 sayili Afet Riski Altindaki
Alanlarin Dénustarialmesi

on Transformation of Areas Under

Hakkinda Kanun Kapsaminda

Disaster Risk

The immovables in the transformation prac-
tices to be carried out under the Law on
the Transformation of Areas Under Disaster
Risk, numbered 6306 if the real estate sales
contract was transferred to the contractor
undertaking the construction work under
the construction contract, except for the
materials and labor receivables belong-
ing to that construction work until the floor
easement was established on behalf of the
owners. Sequestrations and measures can-
not be applied on these immovables due to
the contractor's debts to third parties. If the
floor easement is not established within six
months from the start of the construction
work, sequestrations and measures shall
be applied for these properties. The mov-
able and immovable assets and all kinds
of rights and receivables allocated to the
works, transactions, and services specified
in the related law shall be deemed to be al-
located public benefit, no sequestrations or
measures can be applied in any way about
these and the guarantees to be taken under
this Law.

C. Goods Evaluated As Seizable

As stated above, due to the fact that the
money found in the bank accounts of the
municipalities that will be exhausted by
spending due to the nature of the money
and that it will be used for any purpose by
changing this decision until the last mo-
ment; so it can be used for any purpose, it
is possible sequestration of money in the
accounts of municipalities, provided that
it is not from tax-like items. The Supreme
Court of Appeal narrowly interprets para-
graph 9 of article 15 of the Law No. 5393
which provides immunity for sequestra-
tion to municipal property.™

In this context, in cases where the tax-
es, duties, fees, and other incomes that
can be seized are collected in a “pool”
account that cannot be separated from
each other in Article 7 of Law No. 5779,

Belediyelerin Mallari ve Gelirleri

6306 sayili Afet Riski Altindaki Alanla-
rin  Donusturalmesi Hakkinda Kanun
uyarinca gerceklestirilecek doénusum
uygulamalarindaki tasinmazlar, gay-
rimenkul satis vaadi sozlesmesi veya
arsa payl karsiligi insaat sozlesmesine
istinaden yapim isini Ustlenen muteah-
hite devredilmis ise, malikler adina kat
irtifaki kuruluncaya kadar, o yapim isine
ait malzeme ve iscilik alacaklari haric ol-
mak Uzere, muteahhidin acuncu kisilere
olan borg¢larindan dolay! bu taginmazlar
hakkinda haciz ve tedbir uygulanamaz.
Yapim isine baslanmasindan itibaren alti
ay icerisinde kat irtifakinin kurulmama-
sI durumunda, bu tasinmazlar hakkinda
haciz ve tedbirler uygulanir. Anili Kanun-
da belirtilen is, islem ve hizmetlere tah-
sis edilmis olan tasinir ve tasinmazlar ile
her tarla hak ve alacaklar, para ve para
hukmundeki kiymetli evrak, kamu yarari
amacina tahsis edilmis sayilir, bunlar ve
isbu Kanun kapsaminda alinacak temi-
natlar hakkinda her ne suretle olursa ol-
sun haciz ve tedbir uygulanamaz.

C. Haczi Kabil Nitelikte
Degerlendirilen Mallar

Belediyelerin banka hesaplarinda bulunan
paralar, s6z konusu paranin niteligi geregi har-
canarak tukenecek olmasi ve hakkinda kamu
hizmetinde kullanilacagina iliskin bir tahsis ka-
rari olsa dahi son ana kadar bu kararin degisti-
rilerek herhangi bir amag ile kullanilabilecek
olmasi nedeniyle, yukarnda ifade edildigi Uzere,
resim, harg, vergi veya vergi benzeri kalemler-
den olmamak kaydiyla, belediyelerin hesapla-
rindaki paralarin haczi mumkundur.™

Yargitay, belediye mallarina haczedilemezlik
korumasi saglayan 5393 sayili Kanun‘un 15.
maddesinin 9. fikrasini dar yorumlamaktadir.
Bu baglamda, belediyeye ait banka hesap-
laninda o6zellikle haczedilemeyen 5779 sayili
Kanun'un 7. maddesindeki vergi, resim, harg
gelirleri ile haczedilebilir nitelikte olan diger
gelirlerinin, birbirinden ayirt edilemeyecek
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which cannot be sequestrated in bank
accounts belonging to the municipal-
ity, if a warrant of sequestration is writ-
ten to the bank regarding the said pool
account, since it is not possible to de-
termine whether the money in the said
account is tax, duty or fee income or seiz-
able income, rejection of the complaint
is decided.®

The European Court of Human Rights, on
the other hand, ruled that the sequestra-
tions to be applied to municipal accounts
due to its debts was not made so that the
lien applied to municipal accounts was
removed and the applicants' inability to
take their receivables were evaluated in
terms of the right to a fair trial and the
right to property."”

I1l. PROCEDURE FOR
ENFORCEMENT OF THE
SEIZABLE GOODS

When it comes to the sequestration stage
in the enforcement proceedings to be initi-
ated against the municipality, it is requested
to write to the municipality a warrant of se-
questration and demand that “to notify the
goods of sequestration within ten days.” In
this case, if a sufficient amount of seizable
goods are reported to the debt within ten
days by the municipality, sequestrations will
be applied to these goods, and the receiv-
ables will be collected by converting them.

According to previous regulation of the re-
lated law;

“(i) Before the sequestration decision is tak-
en by the enforcement office, the munici-
pality is asked to show sufficient amount
of goods to the debt and the sequestration
process is applied only on this shown prop-
erty. If sufficient goods are not declared
within ten days, the sequestration process
cannot be performed in a way that will ex-
ceed the amount of the receivable or disrupt
public services.”

Accordingly, since the sequestration is
done only on the goods to be shown by the

BELEDIYE MALLARININ HACZi

sekilde bir “havuz” hesabinda toplanmasi
durumunda, hem bu tar davraniglarin iyi niyet
kurallariile bagdasmasinin mumkun olmadig,
hem de s6z konusu hesaptaki paranin vergi,
resim ya da har¢ geliri mi yoksa haczi caiz bir
gelir mi oldugu konusunun ayirt edilememe-
si sebebi ile s6z konusu havuz hesabi ile ilgili
olarak bankaya haciz muzekkeresi yazilmasi
durumunda, bu islem aleyhine sikayet yoluna
basvuran belediyenin sikayetinin reddine ka-
rar verilmektedir.’

Avrupa insan Haklar Mahkemesi ise, borglar
dolayisiyla belediye hesaplarina uygulanacak
haciz konusunda s6z konusu ayrimin yapilma-
masi dolayisiyla belediye hesaplarina uygula-
nan haczin kaldinlmasi ve basgvurucularin ala-
caklarini alamamalarini adil yargilanma hakki
ile mulkiyet hak ekseninde degerlendirerek
aykinligina hukmetmistir. "

111. HACZEDILEBILIR
MALLARIN HACZINE
ILISKIiN USUL

Belediyeye karsi baslatilacak icra taki-
binde haciz asamasina gelindiginde,
belediyeye muzekkere vyazilarak “10
gun icerisinde hacze kabil mallarinin
bildirilmesi” talep edilmektedir. Bu ihti-
malde, belediye tarafindan 10 gun ice-
risinde borca yeter tutarda hacze kabil
mal bildirilmesi halinde, bu mallar Gze-
rinde haciz uygulanacak ve bu mallarin
paraya cevrilmesi suretiyle alacak tah-
sil edilecektir.

Kanun'un 6nceki duzenlemesine gore,
“(i)icra dairesince haciz karari alinmadan
once belediyeden borca yeter miktarda
mal gostermesi istenir ve haciz islemi
sadece gosterilen bu mal Gzerine uygu-
lanir. On gun iginde yeterli mal beyan
edilmemesi durumunda yapilacak ha-
ciz islemi, alacak miktarini asacak veya
kamu hizmetlerini aksatacak sekilde ya-
pilamaz.”

Buna gore, haciz islemi sadece belediyenin
gosterecedi mallar Uzerinden yapildigindan
ve uygulamada bu durumun belediyelerin
tum borglari icin ayni mallar icra dairesine
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15 Yargitay 12. H. D. T. 03.02.2014
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SEQUESTRATION OF MUNICIPAL PROPERTY

municipality and in practice, this situation
caused the municipalities to declare the
same goods to the enforcement office for all
their debts and, the creditors could not col-
lect their receivables by ordering them on
the same goods.

Although to the Law No. 6552 on the
Amendment of Certain Laws and Decree
Laws and Restructuring of Some Claims Ar-
ticle 121 and Municipality Law No. 5393 to
the last paragraph of Article 15;

“Before the decision of sequestration is tak-
en by the enforcement office, the munici-
pality is asked to show a sufficient amount
of seizable goods to the debt and the se-
questration process is applied only on this
property shown. If sufficient goods are not
declared within ten days, the sequestration
process cannot be done in a way that will ex-
ceed the amount of the receivable or disrupt
the public service.”

has been added, the Constitutional Court,
with the decision dated 17.06.2015 and
numbered 2014/194  Principles and
2015/55, in the first sentence, “and the se-
questration process is applied only on this
property.” and canceled the "or disrupt pub-
lic service" statements in the last sentence.

However, the article 123 of the Law No. 6552
and the temporary article 8 which is added
to the Law No. 5393 stating that “(t)he pro-
visions of the last paragraph of the article
apply to any ongoing enforcement proceed-
ings. According to the execution proceed-
ings made before the effective date of this

beyan etmeleri ve alacaklilarin ayni hacizli
mallar Uzerinden siraya girerek alacagini
tahsil edememesine sebep olmustur.

Her ne kadar 6552 sayili is Kanunu ile Bazi
Kanun ve Kanun Hukmuande Kararnameler-
de Degisiklik Yapilmasi ile Bazi Alacaklarin
Yeniden Yapilandirilmasina Dair Kanun'un
("6552 sayili Kanun”)'® 121. maddesi ile
5393 sayili Belediye Kanunu 15. maddenin
son fikrasina,

"icra dairesince haciz karari alinmadan énce
belediyeden borca yeter miktarda haczedi-
lebilecek mal gosterilmesi istenir ve haciz
islemi sadece gosterilen bu mal Uzerine
uygulanir. On gun icinde yeterli mal beyan
edilmemesi durumunda yapilacak haciz is-
lemi alacak miktarini asacak veya kamu hiz-
metini aksatacak sekilde yapilamaz"

hakmu eklenmis ise de Anayasa Mahkeme-
si, 17.06.2015 tarihli ve 2014/194 Esas ve
2015/55 Karar sayili karari ile birinci cumle-
de yer alan “ve haciz islemi sadece gosteri-
len bu mal tzerine uygulanir.” ve son cum-
lesindeki “veya kamu hizmetini aksatacak”
ifadeleri iptal etmistir.

Buna karsin, 6552 sayili Kanun’un 123. mad-
desi ile 5393 sayili Kanun'a eklenen Gegici
8. Madde ile, “15. maddenin son fikrasi hu-
kumleri, devam eden her turlu icra takipleri
hakkinda da uygulanir. Bu maddenin yarur-
luk tarihinden o6nce yapilmig icra takipleri
geregince konulan tum hacizler, s6z konusu
fikra hukamleri dikkate alinarak kaldirilir.”
hakmu eklenmistir. S6z konusu duzenle-
menin, belediyelerin hizmet gérme kapasi-

10. B,, imaj Publications, Ankara 2011,
p. 39.
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article, all sequestrations are removed by
taking into consideration the provisions of
that paragraph.” has been added. Although
it is understood that the said regulation was
made to prevent the municipalities from lim-
iting their capacity to serve, the provision of
the last paragraph of Article 15 of Law No.
5393 was applied in all enforcement pro-
ceedings and the sequestration proceed-
ings made against the municipality prior to
the effective date of this article. Since the re-
moval of sequestrations may cause people
to delay or fail to collect their receivables, it
damages the sense of trust in the law and is
incompatible with the principle of legal se-
curity’®. The said provision was canceled by
the Constitutional Court, with the decision
as mentioned above dated 17.06.2015 and
numbered 2014/194 and 2015/55.

BELEDIYE MALLARININ HACZi

telerinin kisittanmasina yol agcmasini engel-
lemek icin cikarildigi anlasilmakta ise de,
5393 sayili Kanun'un 15. maddesinin son
fikrasi hukmunun devam eden her turlu icra
takiplerinde uygulanmasi ve bu maddenin
yuararluk tarininden énce belediye aleyhine
yapilmis olan icra takipleri geregince konu-
lan hacizlerin kaldirlmasi, kisilerin alacakla-
rinin tahsilini geciktirecegi ya da alamama-
larina neden olabileceginden hukuka olan
guven duygusunu zedelemekte ve hukuk
guvenligi ilkesi' ile bagdasmamaktadir. S6z
konusu hukim bu gerekcelerle Anayasa
Mahkemesi, 17.06.2015 tarihli ve 2014/194
Esas ve 2015/55 Karar sayili anili karari ile ip-
tal edilerek yararlukten kaldinlmistir.

If the bailiff thinks that the goods are capable of sequestration,
the municipality makes a complaint, claiming that their assets are

within the rule of sequestration..

[cra miidiiriiniin mallarin hacze kabil olduguna kanaat getirmesi
halinde, belediye mallarmm haczedilemezlik kurali kapsaminda
oldugunu iddia ederek sikayet basvurusunda bulunmaktadir.

By the Constitutional Court's cancellation
decision, if the municipality does not de-
clare the goods or the goods that are report-
ed are not able to meet the debt, or there are
preliminary sequestrations, the creditor will
be able to demand a lien on the other assets
of the municipality and their rights and re-
ceivables. In this case, the executive discre-
tion about whether the goods in question
are seizable belongs to the bailiff.

If the bailiff thinks that the goods are capa-
ble of sequestration, the municipality makes
a complaint, claiming that their assets are
within the rule of sequestration. The objec-
tion to being made by the municipality will
be considered as an indefinite complaint
as it is based on the claim that the bailiff's
transaction is contrary to Article 15 or 73 of
the Law No. 5393 established to protect the
public order. However, the burden of proof

Anayasa Mahkemesi'nin iptal kararn ile bir-
likte, belediyenin mal bildirmemesi veya
bildirilen mallarin borcu karsilar nitelikte
olmamasi veya Uzerinde 6ncul hacizler ol-
masi nedeniyle mallarin paraya gevrilmesi
neticesinde alacagin karsilanamayacaginin
tespit edilmesi halinde, alacakli belediyenin
bildirilenin disindaki diger mallari ile hak
ve alacaklar tUzerine haciz konulmasi talep
edebilecektir. Bu ihtimalde, s6z konusu mal-
larin hacze kabil olup olmadigina iliskin tak-
dir hakki icra mudurane aittir.

icra muduranan mallarnin hacze kabil oldu-
guna kanaat getirmesi halinde, belediye
mallarinin haczedilemezlik kurali kapsamin-
da oldugunu iddia ederek sikayet basvuru-
sunda bulunmaktadir. Belediye tarafindan
yapilacak sikayet ise icra mudurtnun igle-
minin kamu duzenini korumak amaciyla te-
sis edilen 5393 sayili Kanun'un 15. veya 73.

MAKALELER
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is in the municipality, and the court will be
investigating its motion (ex officio) and will
be able to a conclusion by evaluating the
evidence that the municipality does not
present or rely on. If the bailiff finds that the
goods requested to sequester may not be
seized, the creditor will have to file a com-
plaint against the bailiff's decision.

The point of importance, here is the cred-
itor's complaint is subject to duration. Ac-
cordingly, a claim must be filed within seven
days following the decision of the bailiff. In
this context, the creditor burden of proof
that there is no obstacle to the sequestration
of the goods for which the sequestration is
requested in the complaint application to
be made to the official and authorized Civil
Court of Law belongs to the creditor.

IV. CONCLUSION

Non-seizability is an exceptional principle
regarding public goods. It is essential to in-
terpret the legal regulations regarding the
private property of the administration, which
cannot be sequestrated except for public
goods to introduce the non-seizability law.
Accordingly, the assets in the bank accounts
of the administration cannot be expected to
benefit directly from the non-seizability rule.
Considering whether the current assets of
the administration are allocated or not, it
should be possible to make a lien to the as-
sets not assigned to the public service.

In the relevant regulation, if the municipali-
ty determined the “seizable property” with-
in the framework of its direct discretion, it
was almost impossible for the individuals
to collect the foreclosure with the property
shown. Because the municipality showed
the same assets in terms of all creditors for
the collection of debits, the receivables were
put in order and, the receivables could not
be collected in a long time. With the deci-
sion of the Constitutional Court, by keeping
a balance between the principle of conti-

maddesine aykir oldugu iddiasina dayandi-
gindan suresiz sikayet olarak degerlendiri-
lecek olup, her ne kadar bu ihtimalde ispat
yukU belediyede olsa da mahkeme re'sen
arastirma yaparak belediyenin sunmadigi
veya dayanmadigi delilleri de degerlendire-
rek sonuca varabilecektir.

icra mudura tarafindan hakkinda haciz
talep edilen mallarin haczedilemeyece-
gine kanaat getirmesi halinde ise icra
muduarunun kararina karsi alacakl tara-
findan sikayet yoluna basvurulmasi ge-
rekecektir. Burada 6nem arz eden nok-
ta, alacaklinin yapacagi sikayet sureye
tabidir. Buna goére, icra muduarunun ret
kararinin muteakip 7 gun icerisinde sika-
yet basvurusunda bulunulmalidir. Bu
baglamda gorevli ve yetkili icra Hukuk
Mahkemesi'ne yapilacak sikayet basvu-
rusunda haciz talep edilen mallarin haciz
edilmesinin 6nunde bir engel olmadigi-
na iliskin ispat yukua alacakliya aittir.

IV. SONUC

Haczedilemezlik, kamusal mallara iligkin ge-
tirilmis istisnai bir ilke olup; kamusal mallar
disinda idarenin 6zel mallarinin haczedile-
meyecedine iliskin yasal duazenlemelerin
haczedilemezlik kuralinin getirilis amaci
dogrultusunda yorumlanmasi esastir. Buna
gore, idareye ait banka hesaplarinda yer
alan malvarliginin dogrudan haczedilemez-
lik kuralindan yararlanmasi beklenemez.
idarenin mevcut malvarliginin tahsis edilip
edilmedigi dikkate alinarak, kamu hizmetine
tahsis edilmeyen malvarligina haciz konul-
masi mumkun kilinmalidir.

ilgili duzenlemede haciz konulacak mal-
varligi konusunda belediyenin “hacze kabil
malvarligin” dogrudan takdir yetkisi gerce-
vesinde kendisinin belirlemesi halinde, bi-
reylerin gosterilen haczi kabil malvarligi ile
alacagini tahsil etmesi neredeyse imkansiz
kiinmakta idi. Zira belediyenin bor¢larinin
tahsili amaciyla ayni malvarligi unsurlarini
butun alacaklilar bakimindan gostererek,
alacaklar siraya konulmakta ve uzun sayila-
bilecek surede alacaklar tahsili edilememek-
te idi.
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nuity of public service and the interests of
creditors; the individual's receivable right
is protected within the scope of the right to
property, and following the principle of the
continuity of the public service, it becomes
compromised with the discretionary right
of the bailiff, even if the administration does
not show the assets in the bank accounts
that are not allocated to the public service.
Thus, creditors can reach their receivables
in cases where the municipality is in debtor
position.

y
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