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ABSTRACT

Due to the coronavirus (“Covid-19”) epidemic that
emerged in the People’s Republic of China and af-
fected the whole world, the concept of force majeure
which is defined in Labor Law numbered 485, has oc-
curred, and the concept of compelling reason was ex-
amined within the scope of the employment contract
between the employee and the employer. The legal
measures taken due to Covid-19, which has been de-
clared as a pandemic by the World Health Organiza-
tion, and this led to changes in Labor Law which will
also be examined within the scope of this article.
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OZET

Cin Halk Cumhuriyeti'nde ortaya ¢ikan ve tum dunya-
yI etkileyen Koranavirs (Covid-19) salgini sebebiyle
4857 sayili Is Kanun'unda yer alan zorlayici sebep kav-
rami vuku bulmus olup calisan isveren arasi iliskide, is
sozlesmesi kapsaminda, zorlayici sebep kavrami irde-
lenmistir. DUnya Saglik Orgutt tarafindan pandemiilan
edilen Covid-19 sebebiyle alinan hukuki dnlemler ise
Is Hukuku'nda meydana gelen degisiklikler de bu yazi
kapsaminda irdelenecektir.
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THE EVALUATION OF THE CONCEPT OF THE FORCE MEAJURE IN LABOR LAW WITH THE
CHANGES IN LABOR LAW LEGISLATION DUE TO COVID-19 IN THE FRAMEWORK OF COVID-19

With the development of the technology, it has become very easy for people to access and
retrieve other people's data, especially via the internet. The personal data of anyone with
an internet connection can become exposed to unlimited dangers through the internet.

12 Mart 2020 tarihi itibariyle Diinya Saghk Orgiitii salginin kiiresel pandemi oldugunu ilan
etmistir. Ulkemizde ise, ilk vaka 11.03.2020 tarihinde tespit edilmis olup, ilerleyen siirecte
Covid-19 salgini giinliik hayatin yam sira, isveren-calisan iliskisi iizerinde de 6nemli olciide
etkilerini gostermistir.

I.INTRODUCTION

The cases regarding  Coronavirus
(“Covid-19") firstly had been diagnosed in
the city of Wuhan in the last days of Decem-
ber 2019, which is also has affected many
other countries. At first, Chinese officials re-
ported that 41 people have a disease which
has a similar structure as pneumonia on De-
cember 31,2019; after which it has been de-
clared that this is a new disease, not pneu-
monia on January 7, 2020. As of 12.03.2020
World Health Organization has explained
that there has been a global pandemic. With
regard to Turkey, the first coronavirus case
has been confirmed on March 11, 2020 after
which Covid-19 has a significant impact on
daily life as well as on the employer-employ-
ee relationship.

Several precautions have been taken in
Turkey in order to prevent wide-spread of
Covid-19. Firstly, flight bans had been im-
posed to the countries where Covid-19 were
spreading. On 15 March, the Ministry of the
Interior issued an Additional Circular (“Ad-
ditional Circular-1") stating that pavilions,
discotheques, bars and night clubs will be
closed temporarily, which has followed by
another Additional Circular (“Additional Cir-
cular-2") theatre, cinema, wedding hall, pub,
coffee shop, sports centers internet cafe, will
be temporarily suspended on 16.03.2020,

I. GiRiS

Cin Halk Cumhuriyeti’'nin Vuhan kentinde
ortaya c¢ikan ve bircok ulkeyi de etkileyen
yeni tip Koronavirts'e (“Covid-19") iligkin
vakalar ilk kez 2019 yilinda Aralik ayinin son
gunlerinde gorulmeye baslanmistir. ilk ola-
rak 31 Aralik 2019 gunu Cinli yetkililer Vu-
han’da 41 kiside zaturre benzeri bir hastalik
oldugunu bildirmis, 7 Ocak 2020'de ise s6z
konusu hastaligin zaturre olmayip, yeni bir
hastalik ¢cesidi oldugunu resmen agiklamis-
lardir. 12 Mart 2020 tarihi itibariyle de Dunya
Saglik Orgutd salginin kuresel pandemi ol-
dugunu ilan etmistir. Ulkemizde ise, ilk vaka
11.03.2020 tarihinde tespit edilmis olup, iler-
leyen surecte Covid-19 salgini gunluk haya-
tin yani sira, isveren-calisan iligkisi Uzerinde
de 6nemli 6lcude etkilerini gdstermistir.

Covid-19 salgininin  kontrol altina alinma-
si i¢in Ulkemizde cesitli onlemler alinmigtir.
14.03.2020 tarihi itibariyle Icisleri Bakanligi
tarafindan hastaligin yayildigi Ulkelerden
yolcu girigleri durdurulmustur. icisleri Bakan-
lgr'nin 15.03.2020 tarihinde yayinladigi Ek
Genelge (“Ek Genelge-1") ile umama acik is-
tirahat ve eglence yerlerinin faaliyetlerinin ge-
gici sureligine durdurulmasina karar verilmis,
16.03.2020 tarihinde yayinlanan Ek Genelge
(“"Ek Genelge-2") ile 81 ilde tiyatro, sinema,
konser salonu, gibi isyerlerinin faaliyetleri geci-
ci sureligine durdurulmus, 21.03.2020 tarihin-
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Turkish citizens who are older than 65-year-
old and suffering from chronic illnesses will
be restricted from leaving their homes amid
coronavirus measures by Additional Circu-
lar (“Additional Circular-3") on 21.03.2020,
at the same date with another Additional
Circular (“Additional Circular-4") when the
high level of physical contact is considered,
the activities of barbers, hairdressers and
beauty centers were temporarily suspended
as of 21.03.2020 and with another restau-
rants, It has been decided that restaurants,
patisseries and similar establishments can
only serve as take-away or take-away ser-
vices.

At this stage, with the positive developments,
Ministry of Internal Affairs Circular issued on
06.05.2020 in line with the recommendations
of the Health Ministry's Coronavirus Scientific
Advisory Board, it was decided that hairdress-
ers and barbers will continue their activities
as of 11.05.2020, provided that they comply
with the rules to be determined by consider-
ing the effects of the epidemic. In addition,
within the scope of the normalization plan, the
President declares that cinemas, theatres, per-
formance centres and similar enterprises are
allowed to operate according to certain rules
as of 01.07.2020 and citizens over the age of
65 can go out at certain hours every day of the
week, and the curfews of citizens under 18 It
has been lifted.

deyayinlanan Ek Genelge (“Ek Genelge-3") ile
65 yas Ustu vatandaslarin ve kronik rahatsizlig
bulunan vatandaslar ile 20 yas altinda bulu-
nan genglerin sokaga ¢ikmasi gegici sureligi-
ne yasaklanmis, yine ayni tarihli bir baska Ek
Genelge ("Ek Genelge-4") ile fiziksel temasin
yuksek seviyede olmasi gozetilerek berber,
kuafor ve guzellik merkezlerinin faaliyetleri
21.03.2020 tarihi itibariyle gegici sureligine
durdurulmus, ayni tarihli bir bagka Ek Genelge
("Ek Genelge-5") ileyse lokanta, restoranlar,
pastane ve benzeri igyerlerinin sadece paket
servis veya gel-al seklinde hizmet verebilece-
gine karar verilmistir. Gelinen noktada kayde-
dilen olumlu gelismeler ile Bilim Kurulu'nun
onerileri dogrultusunda 06.05.2020 tarihinde
cikartilan icisleri Bakanligi Genelgesi ile kuafér
ve berberlerin 11.05.2020 tarihinden itiba-
ren salginin etkileri gozetilerek belirlenecek
kurallara uymak sartiyla faaliyetlerine devam
edilmesi karari alinmigtir. Buna ek olarak, Cum-
hurbagkani tarafindan, normallesme plani
kapsaminda sinema, tiyatro, gosteri merkezi
ve benzeri isletmelerin 01.07.2020 tarihi itiba-
riyle belirli kurallara gore faaliyete gecebilme-
lerine, 65 yas Ustu vatandaslarin haftanin her
gunu belirli saat araliklarinda sokaga ¢ikabile-
ceklerine, 18 yas alti vatandaslarin sokaga ¢ik-
ma yasaklarinin kaldirlmasina karar verilmistir.

Surecg icerisinde bircok sektoran yavasla-
mas! hatta durma noktasina gelmesi islet-
meler Uzerinde ciddi ekonomik sonuglar
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The slowdown or even halt of many sectors
in the process has caused serious economic
consequences for businesses, accordingly,
such matters has pushed the government to
take measures in every field and it has been in-
evitable that this process has various impacts
in terms of labor law. In accordance with the
measures was taken by the government, the
Law on Decrease of Effects of New Corona-
virus (Covid-19) Epidemic on Economic and
Social Life and Law on Amendment of Certain
Laws numbered 7244 (“Amendment Law")
was published in the Official Gazette and en-
tered into force in 17.04.2020; and the Law
on The Establishment of The Digital Media
Commission and Making Amendments on
Some Laws Numbered 7252 was published
in the Official Gazette and entered into force in
28.07.2020.

Due to these events, in many workplaces, the
activities had to be suspended temporarily
due to force majeure and as a natural result
of these, many incidents occurred within the
scope of labor law. In this article, we will men-
tion the issues related to labor law which have
affected from the Covid-19 epidemic, such as
suspension of the activities in the workplaces,
application of remote work, employees’ wag-
esand leaves.

dogurmus, bu durum hukameti her alanda
onlemler almaya itmis ve bu surecin, is hu-
kuku bakimindan muhtelif sonuclar dogur-
masi kaginilmaz olmustur. Alinan tedbirler
kapsaminda cikartilan 7244 sayili Yeni Ko-
ronavirts (COVID-19) Salgininin Ekonomik
ve Sosyal Hayata Etkilerinin Azaltilmasi Hak-
kinda Kanun ile Bazi Kanunlarda Degisiklik
Yapilmasina Dair Kanun (“Degisiklik Kanu-
nu”) 17.04.2020 tarihli ve 31102 sayili Res-
mi Gazete'de yayimlanarak; 7252 sayili Di-
jital Mecralar Komisyonu Kurulmasi ile Bazi
Kanunlarda Degisiklik Yapilmasi Hakkinda
Kanun ise 28.07.2020 tarihli ve 31199 sayI-
i Resmi Gazete’'de yayimlanarak yurarluge
girmistir.

Bu gelismelere bagli olarak bircok is yerinde,
gorulmekte olan faaliyetlere zorlayici sebep
dolayisiyla gegcici sureligine ara verilmek zo-
runda kalinmis, tum bunlarnn dogal sonucu
olarak is hukukunun kapsamina giren pek
cok olay meydana gelmistir. Covid-19 sebe-
biyle isyerlerinin faaliyetlerinin durdurulma-
sI, calismaya ara verilmesi, uzaktan calisma
uygulamasina gecilmesi, calisanlarin uc-
retleri ve izinleri gibi salgin hastaligin is hu-
kukunu etkileyen noktalarina bu yazimizda
deginecegiz.
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II. EVALUATION OF THE COVID-19
WITHIN THE FRAMEWORK OF
FORCE MAJEURES IN LABOR
LAW

A. Force Majeure in Labor Law

Although there are many regulations in the
Labor Law numbered 4857 (“Law") regard-
ing the effects of the force majeure on the
execution of the performance arising from
the employment relationship; the definition
of the force majeure is not mentioned in the
Law. Even the definition is not mentioned in
the Law, it is defined in article 3-h of the Reg-
ulation on Shot-Time Work and Short-Time
Work Allowance (“Short-Time Work Regula-
tion”) as follows; “Periodic situations that are
not caused by the employer's own manage-
ment and administration but from external
events, not predictable, and as a result, not
possible to be eliminated, that results in a
temporary reduction on working hours or a
complete or partial cessation of the activities
in workplace; or, situations such as earth-
quakes, fires, floods, landslides, epidemics
and mobilization.”

Although the definition of the force majeure is
not included in the Law, the limits of it deter-
mined in the doctrine and the Supreme Court
decisions. In order for an event to be consid-
ered as a force majeure, the event must have
taken place outside the control of the parties,
that such event must be unforeseeable at the
time the legal relationship is established be-
tween the parties or even if the event is fore-
seeable at that time, consequences of it must
be unforeseeable, and the effects of it must
can not be eliminated although all measures
was taken by the parties. It should be noted
that the situations that are considered as force
majeure may sometimes be clearly regulated
in the contracts.

B. Whether Covid-19 Epidemic
Constitutes Force Majeure or Not

The force majeure must not necessarily and
always be related to the employee or the
employer himself; on the contrary, it can be
said that force majeure has occurred in case
of failure to go to workplace due to natural

Il.COVIiD-19'UN i$
HUKUKU’NDA ZORLAYICI SEBEP
KAVRAMI CERCEVESINDE
DEGERLENDIRILMESi

A. is Hukukunda Zorlayici Sebep
Kavrami

4857 sayili is Kanunu’'da (“Kanun”) zorlayici
sebebin, is¢i ve isveren iligkisindeki edimle-
rin ifasina yonelik etkileri hakkinda birgok
duzenleme yapilmis olmasina ragmen; bu
kavramin tanimina yer verilmemistir. Zorla-
yici sebep kavrami Kanun’da yer almamakla
birlikte, Kisa Calisma ve Kisa Calisma Ode-
negi Hakkinda Yonetmeligi (“Kisa Calisma
Yonetmeligi”) madde 3-h’de ise zorlayici
sebep kavrami “isverenin kendi sevk ve ida-
resinden kaynaklanmayan, dnceden kestiri-
lemeyen, bunun sonucu olarak bertaraf edil-
mesine imkan bulunmayan, gegcici olarak
calisma suresinin azaltilmasi veya faaliyetin
tamamen veya kismen durdurulmasi ile so-
nucglanan dissal etkilerden kaynaklanan do-
nemsel durumlar ya da deprem, yangin, su
baskini, heyelan, salgin hastalik, seferberlik
gibi durumlan” olarak tanimlanmistir.

Her ne kadar zorlayici sebep veya mucbir se-
bebin tanimina Kanun’da yer verilmemisse
de doktrinde ve Yargitay kararlarinda muc-
bir sebebin sinirlar belirlenmistir. Bir olayin
muchbir sebep olarak nitelendirilebilmesi
icin olayin, taraflarin kontrolleri disinda ger-
ceklesmesi, hukuki iliskinin kuruldugu anda
boyle bir olayin taraflarca 6ngoérulemeye-
cek olmasi, 6ngorulse bile sonuglarinin bu
denli agir olacaginin éngoérulememesi, tim
onlemler alinsa bile mucbir sebebin etkile-
rinin ortadan kaldinlamayacagi durumlarin
varligi gerekir. Belirtmek gerekir ki, mucbir
sebep sayilacak durumlar bazen sozlesme-
lerde acik¢a duzenlenmis olabilmektedir.

B. Covid-19'un Zorlayici Sebep
Teskil Edip Etmeyecegi

Zorlayici nedenin mutlaka ve her zaman isci-
nin veyahut isverenin kendisine iliskin olma-
si zorunlulugu s6z konusu degildir. Aksine;
sel, deprem vb. dogal olaylar, sikiydnetim
veya karantina gibi sebeplerle isyerine gi-
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FOOTNOTE

1 9th Civil Chamber of The Su-
preme Court’s Decision Numbered
2016/12874 E. 2018/20402 K. and
Dated 13.11.2018

9th Civil Chamber of The Su-
preme Court’s Decision Numbered
2016/9116 E. 2019/16141 K. and Dat-
ed 18.09.2019

9th Civil Chamber of The Su-
preme Court’s Decision Numbered
2016/14140 E. 2018/21011 K. and
Dated 20.11.2018

THE EVALUATION OF THE CONCEPT OF THE FORCE MEAJURE IN LABOR LAW WITH THE
CHANGES IN LABOR LAW LEGISLATION DUE TO COVID-19 IN THE FRAMEWORK OF COVID-19

events such as flood, earthquake etc. and
martial law or quarantine. Likewise, epidem-
ic diseases are counted as force majeures in
article 3-h of Regulation of Short Work. Quar-
antine due to epidemic diseases is accepted
as a force majeure also in accordance with
the established case law of the Supreme
Court.’

Based on above explanations, it may be
thought that Covid-19 will constitute a force
majeure for employees who can not go their
workplaces and can not perform their duties
as a natural consequence of the measures tak-
en by the administration due to epidemic (clo-
sure of workplaces, declaration of curfew and
etc.). However, the termination of the contract
by the employer due to Covid-19 will not be
considered as termination on the basis of just
cause in cases where the workplace is closed
on the own initiative of the employer instead
of measures taken by administration.

Covid-19 has made serious impacts on so-
ciallife and economy thatiif itisaccepted that
such impacts constitutes force majeures on
the employment relationship between em-
ployer and employee, it may result in the
below mentioned consequences. Howev-
er, it should be noted that the Labor Law
legislation has amended with certain Cir-
culars and Laws due to Covid-19. In our
topic below, after explaining the Labor
Law legislation in force when Covid-19
was first seen in Turkey, we will mention in
following topics that what kind of changes
have been made through Labor Law leg-
islation.

C. Articles Refers to Force
Majeure in The Law

The concept of force majeure is regulated in
the 3rd subclause of 24th article and 3rd sub-
clause of 25th article of the Law and it was
stated that force majeure may arise from the
employer of the employee. In this context, the
employer or employee will have right to termi-
nate the employment contract in case of force
majeures that require the cessation of work for
more than a week in the workplace where the
employee perform his duties within the scope
of the contract.

Again in the 40th article of the Law, concept
of the force majeure is mentioned as follows;
“The employee who can not work or who is
not engaged in work due to the reasons set
forth in subclause Ill of articles 24 and 25 shall

dilememesi durumunda zorlayici nedenin
vuku buldugu soylenebilecektir. Ayni sekil-
de Kisa Calisma Yonetmeligi madde 3-h'de
de salgin hastaliklar zorlayici sebep olarak
sayllmislardir. Yargitay'in yerlesik ictihatlan
geregi de salgin hastalik sebebi ile karanti-
na uygulamasi zorlayici neden olarak kabul
edilmektedir.

Yukaridaki aciklamadan hareketle, salgin
sebebiyle idarece alinan tedbirler (isyerle-
rinin kapatilmasi, sokaga ¢ikma yasagi ilan
edilmesi vb.) ile isyerlerine gidemeyen ve
bunun dogal sonucu olarak gorevlerini ifa
edemeyen isciler icin Covid-19'un zorlayici
sebep tegkil edecegi dusunulebilecektir.
Ancak isyerinin isverenin kendi insiyatifi ile
kapatildigi, baska bir deyisle idarece alinan
onlemler kapsaminda kapatilmadigi durum-
larda is sozlesmesinin igveren tarafindan
Covid-19 sebebiyle feshedilmesi hali hakl
neden teskil etmeyecektir.

Covid-19 sosyal hayatta ve ekonomide cid-
di etkiler yaratmis olup, is¢i ve isveren iligki-
sinde zorlayici sebep teskil ettiginin kabulu
halinde asagida aciklayacagimiz sonuglarn
dogurabilecektir. Ancak dénemle belirtmek
isteriz ki Covid-19 sebebiyle is Hukuku
mevzuatinda, ¢ikartilan Genelge ve Yasalar
ile degisiklige gidilmistir. Asagidaki basligi-
mizda, is Hukuku mevzuatinda yapilan soz
konusu degisikliklerden énce, Covid-19'un
ulkemizde ilk goruldugu anlarda yurarluk-
te olan is Hukuku mevzuatini acgikladiktan
sonra, takip eden basliklarimizda is Hukuku
mevzuatinda ne gibi degisikliklerin yapildi-
gina deginecegiz.

C. Kanun’da Zorlayici Sebebe
Atifta Bulunulan Maddeler

Kanun'un 24. maddesinin 3. fikrasi ile 25.
maddesinin 3. fikralarinda zorlayici sebep
kavrami duzenlenmis olup; zorlayici sebe-
bin isveren veya isciden kaynaklanabile-
cegi ifade edilmistir. Bu kapsamda, is¢inin
calistig isyerinde bir haftadan fazla sure
ile isin durmasini gerektirecek zorlayici se-
beplerin ortaya ¢ikmasi halinde is¢i veya
isverenin is sozlesmesini fesih hakki dog-
maktadir.

Yine Kanun‘un 40. maddesinde “24 ve 25
inci maddelerin (lll) numarali bentlerinde
gosterilen zorlayici sebepler dolayisiyla ¢ali-
samayan veya calistirlmayan isciye bu bek-
leme suresi iginde bir haftaya kadar her giin
icin yarim Gcret 6denir.” denilerek zorlayici
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be paid, up to one week, half his wages for
each day.” As per this article, the employment
contract of the employee who can not work or
who is not engaged in work due to force ma-
jeures, up to one week, is suspended and the
said employee is paid half of his daily wage.

One of the articles of the Law that mentions
force majeure is the subparagraph (d) of the
55th article. In accordance with the said provi-
sion, “Fifteen days of any period during which
the employee has not worked because of the
temporary but interrupted suspension of op-
erations for longer than one week owing to
force majeure, on condition that he has subse-
quently resumed work.”

sebep kavramina yer verilmistir. Bu hakim
dogrultusunda zorlayici sebepler dolayisiy-
la is yerinde isin durdugu bir haftaya kadar
olan sure icerisinde isbu zorlayici sebepler
nedeniyle calisamayan yahut calistirllama-
yan iscinin is s6zlesmesi askiya alinir ve s6z
konusu is¢iye gunluk tcretinin yarisi 6denir.
Kanun'un zorlayici sebebe yer verilen mad-
delerinden bir digeri 55. Maddenin (d) ben-
didir. S6z konusu hukum uyarinca; isginin
“calismakta oldugu isyerinde zorlayici se-
bepler yuztunden isin araliksiz bir haftadan
cok tatil edilmesi sonucu olarak ¢alismadan
gecirdigi zamanin on bes gunu (isginin ye-
niden ise baslamasi sartiyla) yillik Geretli izin
hakkinin hesabinda c¢aligilmis gibi sayilir.”.

The termination of the contract by the employer due to Covid-19
will not be considered as termination on the basis of just cause
in cases where the workplace is closed on the own initiative of
the employer instead of measures taken by administration.

[syerinin isverenin kendi insivatifi ile kapatildig1, baska bir
deyisle idarece alman oOnlemler kapsaminda kapatilmadigi
durumlarda is sozlesmesinin isveren tarafindan Covid-19
sebebiyle feshedilmesi hali hakhi neden teskil etmeyecektir.

It is stated in the 64th article of the Law that
the employer can make compensatory work
for unworked periods within four months, in
case the work is stopped for force majeures,
by saying “In case where... operations are
stopped entirely for reasons of suspending
work due to force majeure.. the employer
may call upon compensatory work within two
months in order to compensate for the time
lost due to unworked periods. President is en-
titled to increase the length of the compensa-
tory work period up to double. Such work shall
not be considered overtime work or work at
extra hours. Compensatory work shall not ex-
ceed three hours daily, and must not exceed
the maximum daily working time in any case.
Compensatory work shall not be carried out
on holidays”

Kanun’un 64. maddesinde ise “Zorunlu
nedenlerle isin durmasi,.., halinde, is-
veren dort ay icinde ¢alisilmayan sureler
icin telafi calismasi yaptirabilir. Cumhur-
baskani bu sureyi iki katina kadar artir-
maya yetkilidir. Bu ¢alismalar fazla ¢alis-
ma veya fazla surelerle ¢alisma sayilmaz.
Telafi calismalari, gunluk en ¢ok calisma
suresini asmamak kosulu ile gunde uc
saatten fazla olamaz. Tatil gunlerinde
telafi calismasi yaptirilamaz.” denilerek
zorlayici nedenlerle isin durmasi halinde
isverenin, dort ay icerisinde calisilmayan
sureler icin telafi calismasi yaptirabilece-
gi duzenlenmistir.

Kanun'un 22. Maddesi’'nde acikca zorla-
yicl nedene atifta bulunulmasa da, s6z
konusu madde, amaci geregi zorlayici
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1 Yargitay 9. Hukuk Dairesi 13.11.2018
Tarihli 2016/12874 E. 2018/20402 K.
Sayili Karari
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Yargitay 9. Hukuk Dairesi 18.09.2019
Tarihli 2016/9116 E. 2019/16141 K.
Sayili Karar

Yargitay 9. Hukuk Dairesi 20.11.2018
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Although there is no explicit reference to the
force majeure in the 22nd article of the Law, the
article in question may be considered as an arti-
cle that may be benefited by both the employer
and the employee as per the aim of the article,
in the event of a force majeure. Namely, “Any
change by the employer in working conditions
based on the employment contract, on the rules
of work which are annexed to the contract, and
on similar sources or workplace practices, may
be made only after a written notice is served by
him to the employee. Changes that are not in
conformity with this procedure and not accepted
by the employee in written form within six working
days shall not bind the employee. If the employee
does not accept the offer for change within this pe-
riod, the employer may terminate the employment
contract by respecting the term of notice, provid-
ed that he indicates in written form that proposed
changeis based on avalid reason or there is anoth-
ervalid reason for termination”.

D. Evaluation Of Tlc A.24.3 And
25.3. Under Covid-19

1. Termination And The Principle
Of Termination As A Last Resort

As described above, many measures have
been taken by the administration to prevent
the spread of Covid-19 pandemic. Reasons
such as partial curfew, temporary closure of
workplaces in certain sectors and curfew for
certain age groups may be considered as
force majeures that occur between the em-
ployer and the employee.

Although, as described above, TLC a.24
and 25 provides the parties the right to ter-
minate the labor contract for just cause in
this context, in accordance with the estab-
lished case law of the Supreme Court, core
principles of labor law, the principle of hon-
esty and the principle of termination as a
last resort, must be observed. According to
the “principle of termination as a last resort”
that put forward by the Supreme Court, the
employer shall consider alternative ways in-
stead of termination, milder measures than
termination should be taken at first place or
there should be no possibility of taking such

neden haline getirilecek uygulamalar
karsisinda hem iscinin hem de isvere-
nin yararlanabilecegi bir madde olarak
degerlendirilebilir. Soyle ki, “isveren, is
sozlesmesiyle veya is s6zlesmesinin eki
niteligindeki personel yonetmeligi ve
benzeri kaynaklar ya da isyeri uygulama-
siyla olusan calisma kosullarinda esasli
bir degisikligi ancak durumu is¢iye yazili
olarak bildirmek suretiyle yapabilir. Bu
sekle uygun olarak yapilmayan ve isgi
tarafindan alti isgunu icinde yazili ola-
rak kabul edilmeyen degisiklikler isciyi
baglamaz. isci degisiklik 6nerisini bu
sure icinde kabul etmezse, isveren degi-
sikligin gecerli bir nedene dayandigini
veya fesih icin baska bir gegerli nedenin
bulundugunu yazili olarak aciklamak ve
bildirim stresine uymak suretiyle is s6z-
lesmesini feshedebilir”.

D. Kanun’un 24.3 ve 25.3
Maddelerinin Covid-19
Kapsaminda Degerlendirilmesi

1. Fesih Ve Feshin Son Care Olma
ilkesi

Yukarida agiklandigi tzere Covid-19 salgini-
nin yayilmasini engellemek amaciyla idare
tarafindan pek ¢cok énlem alinmistir. Bunlar-
dan bazilari olan kismi sokaga ¢ikma yasag,
belirli sektorlerdeki isyerlerinin gegici olarak
kapatilmasi, belirli yas gruplarina yonelik
sokaga cikma yasagi gibi nedenler isci ve
isveren acisindan gerceklesen zorlayici ne-
denler arasinda sayilabilecektir.

Her ne kadar, yukarida aciklandigi tizere is
Kanunu m. 24 ve 25 bu kapsamda taraflara
is sozlesmesinin hakli nedenle feshi hakki
veriyor ise de, Yargitay'in yerlesik ictihatlari
uyarincais hukukunun temelilkeleriolan du-
rustluk ilkesi ve feshin son ¢are olmasi ilkesi-
nin gozetilmesi gerekmektedir. Yargitay'in
ortaya koydugu “feshin son care olmasi il-
kesi” geregince, isveren tarafindan fesihten
kacinma yollan dasunulmeli, ilk olarak feshe
nazaran daha hafif tedbirler alinmali veya
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measures in order for terminating the labor
contract. Employer may apply for short-
time work allowance by shorten the work-
ing hours of the employee, may leave the
employee on unpaid leave or put remote
working on practice before terminating
an employment contract. But it should be
noted that, with regard the putting remote
working on practice, the unilateral decision
of the employer on such change may be
considered as a essential change in work-
ing conditions as per TLC a.22, which have
explained above. Based on this, in the ab-
sence of the approval of the employee with
regard to flexible working methods that
will be applied by the employer during the
Covid-19 pandemic, it may be concluded
that both parties will have right to terminate
the employment for just cause.

2. Alternative Ways To Be Applied
Before Termination

2.1. Short-Time Work

In accordance with the additional second
article of the Unemployment Insurance Law
numbered 4447, putting shot-time working
on practice in the workplace may be possi-
ble in the following cases:

“In the events such as general economic,
sectoral or regional crisis and significant
abatement on weekly working hours tempo-
rarily or temporary cessation of activity in the
workplace in whole or in part due to force ma-
jeures, shot-time working may be put on prac-
tice at the workplace up to three months.”

In order to put short-time working on practice,
in addition to the conditions counted in the
scope of below mentioned article, the work-
ing hours applied in the workplace shall have
been reduced temporarily by at least one-third
in part or in whole of the workplace, or activi-
ties in the workplace shall have been fully or
partially stopped for at least four weeks with-
out seeking for a condition of continuity.

Regulation on Short-Time Working and
Short-Time Working Allowance, which en-
tered into force by publishing in the Official
Gazette numbered 27920 in 30.04.2011 is
regulated in order for determining the pay-
ment of the short-time work allowance to the

daha hafif tedbirler alinamiyor olmalidir. is-
verenin is s6zlesmesini feshetmekten dnce
basvurabilecedi yollara 6rnek olarak, is¢inin
calisma saatlerinde kisaltmaya gidilerek kisa
calisma odenegine basvurulmasi, iscinin
Ucretsiz izne ¢ikartilmasi, uzaktan calisma
uygulamasina gecilmesi verilebilir. Ancak
uzaktan ¢alisma konusunda dikkat edilmesi
gereken husus, isin bu sekilde gérulmesi ile
ilgili boyle bir degisikligin isverence tek tarafli
olarak kararlastinlmasi, yukanda acgikladigimiz
Kanun'un 22. maddesi kapsaminda calisma
kosullarinda esasli bir degisiklik olarak kabul
edilebilecektir. Bundan hareketle, Covid-19
surecinde isveren tarafindan basvurulacak es-
nek ¢alisma yontemleri karsisinda is¢inin ona-
yinin bulunmadig hallerde, her iki tarafin da is
sozlesmesini hakli nedenle feshedebilecegi
sonucuna ulasilabilecektir.

2. Fesihten Once Basvurulabilecek
Yollar

2.1. Kisa Calisma Uygulamasi
isyerinde kisa calisma uygulamasina ge-
cilmesi 4447 sayili issizlik Sigortasi Kanu-
nu'nun Ek 2. maddesi uyarinca asagidaki
durumlarda mumkun olabilecektir:

“Genel ekonomik, sektorel veya bolge-
sel kriz ile zorlayici sebeplerle isyerindeki
haftalik calisma surelerinin gecici olarak
onemli o6lgcude azaltilmasi veya isyerinde
faaliyetin tamamen veya kismen gegici
olarak durdurulmasi hallerinde, isyerinde
u¢ ayr asmamak Uzere kisa ¢alisma yapila-
bilir.”

Kisa calisma uygulamasina gecilebilmesi
icin, bu madde kapsaminda sayilan kosul-
lara ek olarak, igyerinde uygulanan calisma
suresinin; igyerinin bir kisminda veya tama-
minda gegcici olarak en az Ucte biri oraninda
azaltilmasini veya igyerindeki faaliyetlerin,
sureklilik kosulu aranmaksizin en az dort
hafta sure ile tamamen veya kismen durdu-
rulmasi gerekmektedir.

30.04.2011 tarihli ve 27920 sayili Resmi
Gazete'de yayinlanarak yurarluge giren Kisa
Calisma ve Kisa Calisma Odenegi Hakkinda
Yonetmelik, sektorel veya bolgesel kriz ile
zorlayici sebepler dolayisiyla isyerinde var
olan haftalik galisma suresinin gegici olarak
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employees who work in a workplace where
the weekly working hours has extraordinari-
ly decreased temporarily or the activities
conducted in the work place has stopped
partially or wholly due to economic, sectoral
or regional crisis.

The employer shall apply to affiliated Turk-
ish Employment Agency (ISKUR) for shot-time
working by explaining the general economic,
sectoral or regional crisis and force majeures
that he exposed due to Covid-19 pandemic.
The employer presents a list of employees
who will benefit from short-time working ap-
plication; employees can not make claims for
themselves, for them, the employer shall apply
for short-time working on behalf of employ-
ees. In the event that it is claimed by the trade
union confederations of employees and/or
employers that there are force majeures aris-
ing from the general economic, sectoral or re-
gional crisis and periodic situations caused by
external effects, the matter is evaluated by the
Board of Directors of iSKUR. In case a decision
is not taken by the Board of Directors of ISKUR,
the request submitted by the employer to insti-
tution will be rejected. If conformity is granted
as a result of examination conducted by labor
inspectors, if the list of employees who will
benefit from short-time working application
or the time period that short-time working ap-
plication to be applied changes, the employ-
er's application for them will be considered
as a new application. The employer should
indicate the effects of the general economic,
sectoral or regional crisis and force majeures
to the workplace, address, tittle iISKUR registry
number and social security registry number of
the workplace, employee trade union which is
the party of the collective labor contract (if any)
and present the list of the employees who will
benefit from short-time working application,
which indicates the information regarding to
employees and prepared in a magnetic and
written environment in the form determined
by institution.

In a workplace that short-time working has
put on practice, the employer request em-
ployees to do compensatory work for day
offs during shot-time working application
in accordance with TLC a.64, as described
above.

onemli oranda azalmasi veya isyerindeki fa-
aliyetin tamamen veya kismen gegcici olarak
durmasi durumlarinda, kisa calisma uygula-
masinin benimsenerek iscilere kisa ¢alisma
o6denegi 6denmesine iliskin usulun belir-
lenmesiicin yurarluge girmigtir.

isveren, Covid-19 sebebiyle maruz kaldi-
g1 genel ekonomik, sektorel veya bolge-
sel kriz ile zorlayici sebepleri aciklayarak
bagli bulundugu Turkiye is Kurumu Genel
Mudurlugu (ISKUR) subesine kisa calis-
ma basvurusunda bulunmalidir. igveren,
basvuruda kisa calismadan yararlanarak
iscileri liste halinde sunar. isciler kendileri
icin talepte bulunamaz, onlar igin igveren
kisa calisma talebinde bulunabilir. Genel
ekonomik, sektorel veya bolgesel kriz ile
dissal etkilerden kaynaklanan doénemsel
durumlardan dolayi ortaya ¢ikan zorlayici
sebeplerin bulundugu isci ve isveren sen-
dika konfederasyonlarl tarafindan iddia
edilirse, konu ISKUR Yonetim Kurulu'nca
degerlendirilerek bir karara varilir. ISKUR
Yonetim Kurulu’nca bir karar alinmadigi
takdirde isverenin kuruma iletmis oldu-
gu talep reddedilecektir. is mufettisleri
tarafindan yapilan inceleme sonucunda
uygunluk verilmesi halinde, kisa calisma
uygulanacak isci listesi degisirse veya
isyerinde uygulanacak kisa calisma su-
resinde bir degisiklik olursa bunlara ilis-
kin igverenin talebi yeni bir basvuru gibi
degerlendirilecektir. isveren, basvuruda
bulunurken genel ekonomik, sektorel
veya bolgesel kriz ile zorlayici sebep-
lerin is yerine ne gibi etkileri oldugunu,
isyerinin unvanini, adresini, varsa toplu
is sozlesmesi tarafi isci sendikasini, isye-
ri ISKUR numarasini ve sosyal guvenlik
isyeri sicil numarasini belirtmeli, manye-
tik ve yazili ortamda Kurumca belirlenen
formatta hazirlanan kisa calisma yaptiri-
lacak iscilere iligkin bilgileri iceren listeyi
Kuruma ibraz etmelidir.

Kisa calisma uygulamasina gecen bir isye-
rinde, isveren, yukarida aciklandigi tUzere
Kanun‘un 64. maddesine istinaden, kisa
calisma suresince calisilmayan sureler icin
telafi calismasi yaptirabilir.
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2.2. Taking Employees on Annual

Paid Leave

One of the first ways that comes to mind is
the use of accumulated annual leaves that
employees did not have used. Annual paid
leave is a right that arising from the law is a
dispottion within the scope of employer's
management right. It is stated in 8th article
of the Regulation of Annual Paid Leave that
the employer is not bound by the request of
the employee in terms of the use of annual
paid leave. According to related article, “Per-
mission board or the employer is not bound
by the date of leave requested by the em-
ployee. However, the charts to be drawn up
by the said board to show the order and al-
ternation of leave are prepared by taking into
account the request and the employment
status of the employee.”. It is clearly stated
in the Supreme Court’s decision numbered
2014/27000 E. and 2016/2328 K. that the
determining of the time to use of annual paid

2.2. iscilere Yillik Ucretli izinlerinin

Kullandirilmasi

Aklailk gelen yontemlerden biri de iscile-
rin kullanmadigi birikmis yillik izinlerinin
kullandirilmasidir. Yillik izin kanundan
dogan bir hak olup isverenin yonetim
hakki kapsaminda kalan bir tasarruftur.
Yillk Ucretli izin Yonetmeligi'nin ("Yo-
netmelik”) 8. maddesinde “izin kurulu
veya igveren, is¢inin istedigi izin kullan-
ma tarihi ile bagli degildir. Ancak, izin
sira ve ndbetlesmesini gostermek Uzere
s6z konusu kurulca duzenlenecek cizel-
geler iscinin talebi ve is durumu dikkate
alinarak hazirlanir.” denilerek yillik iznin
kullanimi acisindan isverenin, iscinin ta-
lebiyle bagli olmadig ifade edilmistir.
Yargitay 9. Hukuk Dairesi'nin 28/01/2016
tarih 2014/27000 E. 2016/2328 K. Sayili
kararinda "...Yillik ucretli izin yonetmeli-
ginde de belirtildigi tzere yillik izin kul-
lanilacagl zamani belirlemek isverenin

One of the firstways that comes to mind is the use of accumulated
annual leaves that employees did not have used. Annual paid
leave is a right that arising from the law is a dispottion within
the scope of employer’s management right.

Akla ilk gelen yontemlerden biri de iscilerin kullanmadigi
birikmis yillik izinlerinin kullandirilmasidir. Yillik izin kanundan
dogan bir hak olup isverenin yonetim hakk: kapsaminda kalan

bir tasarruftur.

leave is within the scope of the management
right of the employer as follows; “...As stated
in the Regulation of Annual Paid Leaeve, de-
termining the time to use of annual paid leave
is within the scope of the management right
of the employer. It is clear that this right of
employer should be used within the frame-
work of good will. In other words, the right
to rest of the employee which arises from the
Constitution should be used in accordance

yonetim hakki kapsaminda kalmaktadir.
isverenin bu hakkinin iyi niyet kurallar
cercevesinde kullanilmasi gerektigi acik-
tir. Bir baska anlatimla, iscinin anayasal
temeli olan dinlenme hakkinin, isyerinin
gereklerine uygun bicimde ve mumkun
oldugunca isc¢inin talebi cercevesinde
kullandirilmasi gerekir..” denilerek isci-
nin yillik dcretli izin kullanacagi zamani
belirleme hakkinin igverenin yonetim
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with the needs of the workplace and within
the framework of the employee’s request as
much possible...”. However, afterwards of the
relevant decision, it was stated that the em-
ployer should not use such right maliciously.
Accordingly, during the Covid-19 pandemic,
it is possible for employers to force employ-
ees to use their annual paid leaves, within the
bounds of principle of honesty.

2.3. Leaving Employees on Unpaid

Leave

Another way that comes to mind is leaving em-
ployees on unpaid leave. Unpaid leave means
the suspension of the employment contract;
during this period, the employee does not ob-
ligated to fulfill his duties arising from the con-
tract, while the employer is relieved from his
obligation to pay wage. In order to operate this
way, the employment contract signed by and
between the parties shall be examined at first
place. In the event there is a regulation on the
contract that gives employer to leave employ-
ees on unpaid leave, employer make leave
employees on unpaid leave in accordance
with such regulation. However, no such reg-
ulation exists in the contract, it will only be
possible for employer to leave employees
on unpaid leave via mutual agreement of the
parties since leaving employees on unpaid
leave considered as substantial alternation
of working conditions. In this respect, unless
there is a regulation under the contract for
such matter, it will not possible for employer
to leave employees on unpaid leave unilater-
ally and against the request of employees. In
the event that employer leave employees on
unpaid leave unilaterally and against their will,
this means the termination of the employment
contract by the employer and at the same
time, the employee will have right to terminate
the contract for a just cause.

The principle of termination should be the
last resort” (ultima ratio), which is essential
for the protection of the employee states
that lighter measures should be applied to
prevent termination. In preamble of 22th
article of Labor Code, it is stated that “the
purpose of the article is to ensure the con-
tinuation of the employment relationship by
making certain changes in the working con-
ditions instead of terminating the contract
directly in the presence of certain negative

yetkisi kapsaminda kaldigi acik¢a orta-
ya konulmustur. Ancak ilgili kararin de-
vaminda isverenin, bu hakki koétu niyetli
olarak kullanmamasi gerektigi ifade edil-
mistir. Bu dogrultuda, Covid-19 salgini
suresince isverenlerin, durustluk kurali
sinirlari dahilinde is¢ilere, kendi insiyatif-
leri dogrultusunda vyillik tcretli izinlerini
kullandirmalart mumkundaur.

2.3.Iscilerin Ucretsiz izne

Ayrilmasi

Bir diger akla gelen yol ise, iscilerin
Ucretsiz izne c¢ikartilmasi yontemidir.
Ucretsiz izin, is sozlesmesinin askiya
alinmasi anlamina gelmektedir; bu
sUre boyunca isci, is gérme edimini
yerine getirmemekte, buna karsilik
isveren de ucret 6deme yukumlulu-
gunden kurtulmaktadir. Bu yolun is-
letilebilmesi icin o6ncelikle taraflar
arasindaki is s6zlesmesi incelenmeli-
dir, is s6zlesmesinde igverenin iscile-
ri Ucretsiz izne cikarabilecegine dair
bir duzenleme bulunmaktaysa isbu
duzenlemeye uygun olarak isciler, is-
verence Ucretsiz izne cikarilabilecek-
lerdir; ancak, s6zlesmede buna yonelik
bir duzenleme bulunmuyorsa ucretsiz
izin uygulamasi, Kanun’un 22. maddesi
kapsaminda calisma kosullarinda esasli
degisiklik olarak kabul edileceginden
ancak taraflarin karsilikli mutabakati ile
mumkun olacaktir. Bu minvalde is s6z-
lesmesinde buna yonelik bir duzenleme
bulunmadikca isverenlerin, is¢inin istegi
disinda ve tek tarafli olarak Ucretsiz izin
kullandirmasi s6z konusu olamayacak,
kullandirilmasi is s6zlesmesinin isveren-
ce haksiz feshi anlamina gelecek, ayni
zamanda iscinin de is s6zlesmesini hakli
nedenle feshetme hakki dogacaktir.

is hukukunda isginin korunmasi adina énem
arz eden “feshin son care olmasi” (ultima
ratio) ilkesi, feshi onleyebilecek daha ha-
fif onlemlerin denenmesi gerektigini ifade
etmektedir. is Kanunu madde 22'nin ge-
rekgcesinde, “madde ile amaclanan, belirli
olumsuz kosullarin varliginda, isginin s6z-
lesmesinin dogrudan feshedilmesi yerine,
calisma kosullarinda belirli degisiklikler ya-
pilmasi yoluyla, is iliskisinin surduralmesinin
saglanmasidir” denilmek suretiyle, fesih icin
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conditions.”. Accordingly, even a valid rea-
son for termination exists, it is aimed ensure
the continuation of the contract by making
changes in the working conditions instead
of termination. In a nutshell, although em-
ployer has not right to leave employees on
unpaid leave via unilateral decision, it can
be argued that the unpaid leave application
is in accordance with the principle of termi-
nation is the last resort, by presenting the
existing conditions in possible court cases
that may be filed by the employees who do
not accept such practice. At this point, it is
important that the unpaid leave application
shall be carried out in a consistent mea-
sured within the framework of the principle
of equality.

2.4. Adoption of Remote Work

In today’s technology, it is also possible to
expand the concept of workplace and adopt
remote work application. Remote work is
specified in 14th article of the Labor Law as
follows; “Remote work is a contractual work
relationship in which employees perform
their work, which is within the scope of the
employers’ work organization, at home or
away from the workplace by means of tech-
nological communication devices.”. During
remote work, the employee still works within
the scope of the employers’ work organiza-
tion, in line with employer’s orders and in-
structions, in accordance with the working
hours and for wage that specified in the
employment contract by the parties but out-
side the boundaries of the workplace. In the
same way with the unpaid leave application,
adoption of remote work with the unilater-
al decision of the employer depends on a
regulation for such adoption in the employ-
ment contract between employer and em-
ployee. In the absence of such regulation,
in the event that remote work is adopted via
unilateral decision of the employer, it should
be evaluated whether this means substan-
tial alteration on working conditions or not.
With adoption of remote work, (i) if there
will be a change in the working conditions
of the employee such as wage, working
hours, such adoption must be notified to the
employee in writing and written consent of
the employee must be obtained, (ii) if there
will be no substantial alteration on working
conditions of the employee, the consent of

gecerli neden olsa dahi, fesih yerine ¢alisma
kosullarinda degisiklik yapilarak sozlesme-
nin devam ettirilmesinin amaclandigi ifade
edilmistir. Sonug olarak, her ne kadar isve-
renin tek tarafli karari ile calisanlari Ucretsiz
izne ¢ikarma hakki yasal olarak mevcut ol-
masa da, bu uygulamayi kabul etmeyecek
calisanlar tarafindan acilabilecek olasi da-
valarda, mevcut kosullar ortaya konularak,
Ucretsiz izin uygulamasinin feshin son care
olma ilkesine uygun oldugu savunulabile-
cektir. Bu noktada, Ucretsiz izin uygulama-
sinin esitlik ilkesi ¢cercevesinde, tutarli ve 6l-
culu bir sekilde gerceklestirilmesi 6nem arz
edecektir.

2.4. Uzaktan Calisma Usullnin

Benimsenmesi

Gunumuz teknolojisinde, isyeri kavraminin
genisletilerek evden/uzaktan calisma esasi-
nin benimsenmesi de mumkundur. Uzaktan
calisma, Kanun'un 14.maddesinde “Uzaktan
calisma; iscinin, isveren tarafindan olusturu-
lan is organizasyonu kapsaminda is gérme
edimini evinde ya da teknolojik iletisim arac-
lariile isyeri disinda yerine getirmesi esasina
dayali ve yazili olarak kurulan is iliskisidir.”
denilerek tanimlanmistir. Uzaktan c¢alisma
suresince is¢i, hala isverenin is organizasyo-
nu kapsaminda, isverenin emir ve talimatlari
dogrultusunda, taraflarca is s6zlesmesinde
belirlenen ¢alisma saatleri icerisinde ve yine
sOzlesmede belirlenen Ucret karsiliginda is
gorme edimini igyeri sinirlari disarisinda yeri-
ne getirmektedir. iscilerin Ucretsiz izne ¢ika-
rilmasi uygulamasinda oldugu gibi isverenin
tek tarafli kararyla uzaktan calisma uygula-
masina gecilebilmesi taraflarin arasindaki
is sbzlesmesinde buna yonelik bir duzenle-
meye yer verilmesine bagli olmakla birlikte;
boyle bir duzenleme olmadigi takdirde, is-
verenin tek tarafli karari ile uzaktan calisma
uygulamasina gecilmesi halinde bunun
calisma kosullarinda is¢i aleyhine esasli de-
gisiklige sebep olup olmadiginin degerlen-
dirilmesi gerekir. Uzaktan ¢alismaya gecis ile
(i) iscinin, Ucret, calisma saatleri gibi calisma
kosullarinda is¢i aleyhine degisiklik gercek-
lesecek ise, bu durumun isciye yazili olarak
bildirilmesi ve is¢inin yazili nzasinin alinmasi
gerektigi, (i) esasl degisiklik gerceklesme-
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the employee will not be required, but yet
the employee should have been notified on
such adoption.

3. Termination

In the event that expected efficiency can not
be achieved despite the above mentioned
methods other that termination is tried, or if
the one-week period specified in Article 40
of Law is exceeded, employment contract
may be terminated at this point.

3.1. Termination of The
Employment Contract Within The

Scope of Articles 24 and 25

In order for the employment contract to be
terminated by the employer, Covid-19 epi-
demic must have occurred in the employee’s
near environment and it shall prevent the
employee from working for a week. If these
conditions are met, the employment contract
may be terminated by employer for just cause.
Such situation, which constitutes a just cause
in terms of termination of the employment
contract, removes the employer’s obligation
to notice but yet, it does not affect the sev-
erance payment obligation. Likewise, in the
event quarantined due to an epidemic and if
the employee is unable to perform his duties
as a result of the quarantine, the employee will
also be able to terminate the employment con-
tract for just reason. In accordance with the
40th article of the Law, during this one-week
period, the employer pays half of the wage
to the employee as explained in more detail
above. In this way, the employment contract
of the employee will be suspended if the con-
tract is not terminated by the employee follow-
ing the expiry of the one-week period despite
the force majeures that require the cessation
of the work for more that a week at the work-
place, and the employer will not be obligated
to make any payment to the employee during
the suspension period. The Law grants the
employee the right to terminate the employ-
ment contract for this reason at the end of the
one-week period, while the same right is not
granted for the employer.

For workplaces such as sports halls, cinemas
and show centers, entertainment venues
whose activities were suspended within the

yecek ise is¢inin rizasina ihtiyag olmayacagi,
sadece bildirimin yapilmasinin yeterli olaca-
@1 dusunulebilecektir.

3. Fesih

Yukarida sayilan fesih harici yollar denen-
mesine ragmen beklenen verimin saglana-
mamasi veya Kanun’un 40. maddesinde yer
alan bir haftalik sturenin asilmasi duru-
munda is s6zlesmesinin feshi s6z konusu
olacaktir.

3.1. Kanun'un 24 ve 25.
Maddelerine Gére is

Sozlesmesinin Feshi

is sozlesmesinin isveren tarafindan feshi
icin, Covid-19 salgininin, c¢alisanin cev-
resinde meydana gelmesi ve c¢alisani bir
hafta boyunca c¢alismaktan alikoymasi
sartlarinin bir arada gerceklesmesi ge-
rekmektedir, bu sartlarin gerceklesmesi
halinde is sozlesmesi isveren tarafindan
hakli nedenle fesih edilebilecektir. is s6z-
lesmesinin feshi acgisindan hakli neden
teskil eden bu durum, isverenin ihbar yu-
kumlalugunu ortadan kaldirmakta ve fakat
kidem tazminati 6deme yukumlulugunu
herhangi bir sekilde etkilememektedir.
Ayni sekilde, salgin hastalik sebebiile isye-
rinin karantina altina alinmasi durumunda
iscinin isini bir hafta sure ile ifa edememesi
halinde, isci de is sozlesmesini hakli ne-
denle feshedebilecektir. Bu bir haftalik sure
zarfinda Kanun'un 40. Maddesi geregi, yu-
karida daha detayli agikladigimiz sebeplerle
isveren tarafindan isgiye Ucretinin yarisi ka-
dar 6deme yapilir. Bu sekilde is¢inin calisti-
g1 is yerinde bir haftadan uzun bir sure i¢in
isin durmasini gerektirecek zorlayici sebep-
lerin meydana gelmesine ragmen is sozles-
mesinin is¢i tarafindan bir haftalik strenin
dolmasindan sonra feshedilmemis olmasi
halinde is sozlesmesi askida kalacak, aski
suresi boyunca isverenin isciye Gcret 6deme
yukamlulugu s6éz konusu olmayacaktir. Bir
haftalik strenin sonunda Kanun, isciye bu
sebeple is sdzlesmesini hakli nedenle fesih
hakki verirken isverene bu sebepten dolayi
is sozlesmesini hakli nedenle fesih hakki ta-
nimamaktadir.

Covid-19 salgini kapsaminda igigleri Ba-
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scope of circulars of the Ministry of Internal
Affairs due to Covid-19 outbreak, it can be
argued that a force majeure has arisen and
therefore, employees may have right to termi-
nate the employment contract for just cause.
However, it can not be thought that the force
majeure has arisen for the workplaces that
have not ben closed due to Covid-19 out-
break.

3.2. Termination of The Contract
Due to Employer or Another
Employee to Get Caught With
Covid-19

It has been stated in Article 25/1-b of the
Law that “If the Health Care Committee has
determined that the suffering is incurable
and incompatible with the performance of
the employee’s duties. In cases of illness
or accident which are not attributable to
the employee’s fault and which are due to
reasons outside those set forth in (a) above
and in cases of pregnancy or confinement,
the employer is entitled to terminate the
contract if recovery from the illness or injury
continues for more than six weeks beyond
the notice periods set forth in Article 17. In
cases of pregnancy or confinement, the
period mentioned above shall begin at the
end of the period stipulated in Article 74. No
wages are to be paid for the period during
which the employee fails to report to work
due to the suspension of his/her contract.”
and in Article 76 of the Public Health Law
that “Those who are certain to transmit one
of the epidemic diseases to those around
his/her are temporarily banned from the ex-
ecution of professional arts by the decision
of sanitation councils until this is lost.”. Ac-
cordingly, the employment contract of the
employee may be terminated by the em-
ployer for just cause if the mentioned con-
ditions are met. Hereunder, the employer
may terminate the employment contract for
just cause if the disease that the employee
get caught reaches a level that can not be
cured, and the Health Board determines that
the employee is inconvenient to work in the
workplace, and duration of this situation ex-
ceeds the notification periods stated in the
Article 17 of the Law which depend on the
employee’s seniority. However, it should be
noted that whether it is possible to terminate

kanligi genelgeleriyle faaliyetlerine ara ve-
rilen spor salonlari, sinema ve gosteri mer-
kezleri, eglence mekanlar gibi isyerleri i¢in
zorlayici nedenin ortaya ciktigi ve dolayisiy-
la iscinin hakli nedenle fesih hakkinin bulun-
dugu ifade edilebilecektir. Ancak Covid-19
salgini nedeniyle kapatilmamis isyerleri icin
zorlayici sebebin ortaya c¢iktigi dusunuleme-
yecektir.

3.2. isverenin ya da Bir Baska
iscinin Covid-19 Olmasi Sebebiyle

is S6zlesmesinin Feshi

Kanun'un 25/1-b hukmunde “isginin
tutuldugu hastaligin tedavi edilemeye-
cek nitelikte oldugu ve isyerinde calis-
masinda sakinca bulundugunun Saglik
Kurulunca saptanmasi durumunda (a)
alt bendinde sayilan sebepler disinda
iscinin hastalik, kaza, dogum ve gebelik
gibi hallerde igveren icin is s6zlesmesini
bildirimsiz fesih hakki; belirtilen hallerin
iscinin igyerindeki calisma suresine gore
17'nci maddedeki bildirim surelerini alti
hafta agsmasindan sonra dogar. Dogum
ve gebelik hallerinde bu sure 74’Uncu
maddedeki sturenin bitiminde baslar. An-
cak iscinin is sozlesmesinin askida kal-
masli nedeniyle isine gidemedigi sureler
icin Ucret islemez.” denilerek, Umumi
Hifzissihha Kanunu’nun 76. Maddesinde
ise “Etrafinda bulunanlara sari ve salgin
hastaliklardan birini nakle vasita oldugu
muhakkak olan kimseler muvakkaten ve
bu zail oluncaya kadar meslek san’at-
larinin icrasindan hifzissihha meclisleri
karariyle menolunur.” denilerek sayilan
sartlarin gerceklesmesi halinde iscinin
is sozlesmesinin isverence hakli nedenle
feshedilebilecegi ifade edilmistir. Buna
gore iscinin tutuldugu hastaligin tedavi
edilemeyecek duzeye ulasmasi, iscinin
isyerinde calismasinin sakincali oldugu-
nun Saglik Kurulunca tespit edilmesi ve
bu durumun, iscinin isyerindeki ¢alisma
suresine gore Kanun'un 17. maddesin-
de yer alan bildirim surelerini alti hafta
asmasl! halinde isveren, is sozlesmesini
hakli nedenle feshedebilecektir. Ancak
belirtmek gerekir ki isyerinde, koronavi-
rase yakalanan iscinin is s6zlesmesinin
Kanun'un belirtilen maddesi kapsamin-
da feshinin mumkudn olup olmadigi her
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the employment contract of the employee get
caught with coronavirus within the scope of
the article specified in the Law should be eval-
uated by considering the conditions of each
event. In addition, although it is possible to
say that the disease caused by the Covid-19
outbreak is extremely contagious, it does not
seem possible to say that it is certainly incur-
able; in this context, the effects o disease on
the employee and the nature of the job that
the employee is obligated to do should be
evaluated together. Lastly, it should be em-
phasized that if the employer terminates the
employment contract on the basis of this rea-
son, his obligation to pay severance payment
will stand.

The situation that the employee continues
to work despite the contagious disease that
he/she caught poses a great risk for both the
employer and other employees work in the
workplace. It has been regulated in the Article
24/1-b that the employees can terminate the
employment contract for just cause if another
employee who works in the workplace or the
employer get caught with a contagious and/
or a disease which is incompatible with the
work conducted in the workplace, by saying
“If the employer, his representative or another
employee who is constantly near the employ-
ee and with whom he is in direct contact is
suffering from an infecting disease or from a
disease incompatible with the performance of
his duties.”.

The employment contract has a different na-
ture than other private law contracts since it
establishes a personal relationship between
the employee and the employer. As a result,
it is crucial to protect the employee against
the employer through regulations to be made
in the legislation. In the second subclause of
Article 417 of the Turkish Code of Obligations
(“TCO") numbered 6098, it is stated that “The
employer shall be responsible from taking
all the measures required for ensuring work
health and safety in the workplace, to keep the
necessary equipment and materials, whereas
the employees shall be responsible for ob-
servance of all the measures taken for work
health and safety.”. Accordingly, employer is
obligated to take all necessary measures in
order for protect the employee and also ob-
ligated to supervise the employee. Likewise,
the employer’s obligation to protect the body
integrity of the employee is regulated in de-
tail in the provisions of Article 4 and follow-
ing articles of the Occupational Health and
Safety Law (“OHSL") numbered 6331. In the
13th article of the OHSL, it is explained how

somut olay bakimindan olayin kosullari
dikkate alinarak degerlendirilmelidir. Ay-
rica her ne kadar Covid-19 salginindan
kaynaklanan hastaligin son derece bula-
sici oldugunu sdylemek mumkun olsa da
tedavi edilemeyecek duzeyde oldugunu
kesin olarak soylemek mumkun gozuk-
memektedir; bu minvalde, hastaligin isci
Uzerindeki etkileri ve is¢inin yapmakla
yukumlu oldugu isin niteligi birlikte ele
alinarak degerlendirme yapilmalidir. Son
olarak belirtmek gerekir ki igverenin, is
sozlesmesini bu sebebe dayanarak fes-
hetmesi halinde isciye kidem tazminati
6deme yukumlulugu ortadan kalkmaya-
caktir.

iscinin, yakalandigi bulasici hastaliga
ragmen calismaya devam etmesi duru-
mu hem isveren icin hem de is yerinde
calisan diger isciler icin buyuk risk tasi-
maktadir. Kanun'un 24/1-b hukmuande
“Iscinin surekli olarak yakindan ve dog-
rudan bulusup gorustugu isveren ya-
hut baska bir is¢i bulasici veya isginin
isi ile bagdasmayan bir hastalija tutu-
lursa.” denilerek iscilerin, igsyerinde ¢a-
lisan baska bir iscinin yahut isverenin
bulasici ve/veya isyerinde goérulmekte
olan is ile bagdasmayan bir hastaliga
yakalanmasi halinde is so6zlesmesini
hakli nedenle feshedebilecekleri du-
zenlenmistir.

is Sozlesmesi isci ve isveren arasinda
kisisel iliski kurdugundan dolay! di-
ger 6zel hukuk s6zlesmelerinden daha
farkli bir nitelik tasimaktadir. Bunun
sonucunda is¢inin, mevzuatta yapilan
duzenlemeler ile isveren Kkarsisinda
korunmasi buayuk 6nem tasimaktadir.
6098 sayili Turk Borglar Kanunu’nun
("“TBK"”) 417. maddesinin ikinci fikra-
sinda “isveren, isyerinde is sagligi ve
guvenliginin saglanmasi i¢in gerekli
her tarlt 6nlemi almak, arac¢ ve gerecle-
ri noksansiz bulundurmak; isciler de is
sagligi ve guvenligi konusunda alinan
her tarlu 6nleme uymakla yukumludar”
denilerek isverene isciyi koruma ve go-
zetme borcu yuklemistir. Ayni sekilde
6331 sayili is Sagligi ve Guvenligi Ka-
nunu’nun (“ISGK”) 4. maddesi ve deva-
mi huktumlerinde de isverenin, iscinin
vucut buatunlagunu koruma borcu ay-
rintili sekilde duzenlenmistir. ISGK'nin
13. maddesinde is¢inin ¢calismaktan ka-
cinma hakkinin kullaniminin nasil uy-
gulama alani bulacagi aciklanmistir. Bu

GSI ARTICLETTER

COVID-19'UN I$ HUKUKU'NDAKIi ZORLAYICI SEBEP KAVRAMI CERGEVESINDE DEGERLENDIRILMESI
VE COVID-19 SEBEBIYLE i$ HUKUKU MEVZUATINDA YAPILAN DEGISIKLIKLER

the exercise of the employee’s right to refrain
from working will find an application area. As
per this provision, in order to use the right to
refrain from working, a serious and imminent
danger shall exist, an application must have
been made to determine the danger, the nec-
essary measures must have not been taken
and the work must not have been stopped
due to the continuing danger.

I1l. AMENDMENTS ON
LABOR LAW LEGISLATION
DUETO COVID-19

1. Amendments through law
numbered 7226 and dated

25.03.2020

1.1. Termination Banin
Workplaces That Benefit From

Shor-Time Work

In the provisional article 23 of the law, "val-
id until 30/6/2020, for short work applica-
tions made due to force majeure originating
from the new coronavirus (Covid-19), in the
third paragraph of the additional article 2, in
order for the worker to be entitled to short

hakme gore calismaktan kagcinma hak-
kinin kullanilabilmesi icin ciddi ve ya-
kin bir tehlikenin varligi, bu tehlikenin
tespit edilmesi i¢in basvuru yapilmis
olmasi, gerekli tedbirlerin alinmamis ve
tehlikenin halen devam ediyor olmasi
ile isin durmamis olmasi gerekmekte-
dir.

11l. COViD-19 SEBEBIYLE
iS HUKUKU MEVZUATINDA
YAPILAN DEGIiSIKLIKLER

1. 25.03.2020 Tarihinde
kabul edilen 7226 sayili yasa
kapsaminda yapilan degisiklikler

1.1.Kisa Calisma Uygulamasi
Bulunan isyerlerinde Fesih
Yasagi

Yasada yer alan gecici madde 23'te
“30/6/2020 tarihine kadar gecerli ol-
mak Uzere, yeni koronavirts (Covid-19)
kaynakli zorlayici sebep gerekgesiyle
yapilan kisa calisma basvurulari icin,
ek 2 nci maddenin tcuncu fikrasinda

The employment contract has a different nature than other
private law contracts since it establishes a personal relationship
between the employee and the employer.

Is Sozlesmesi isci ve isveren arasinda kisisel iliski kurdugundan
dolay1 diger 0zel hukuk sozlesmelerinden daha farklh bir nitelik

tasimaktadir.

work allowance The provision of fulfilling
the conditions of entitlement to unemploy-
ment insurance, except for the termination
of the prescribed service contract, is applied
as those who are subject to service contract
for the last 60 days before the start of short-
term employment, working as insured for
450 days in the last three years and paying

iscinin kisa calisma 6denegine hak ka-
zanabilmesi icin 6ngoérulen hizmet ak-
dinin feshi haric issizlik sigortasi hak
etme kosullarini yerine getirmesi huk-
mu, kisa calisma baslama tarihinden
onceki son 60 gun hizmet akdine tabi
olanlardan son ¢ yil icinde 450 gun
sigortali olarak ¢alisip issizlik sigortasi
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unemployment insurance premium. Those
who do not meet this condition continue to
benefit from the short work allowance for
the period remaining from the last unem-
ployment benefit entitlement, not exceed-
ing the short working period.

In order to benefit from the short-work prac-
tice within the scope of this article, the em-
ployee should not be fired by the employer,
except for the reasons stated in sub-clause
(1) of the first paragraph of Article 25 of Law
No. 4857, in the period of short-time work
at the workplace. Applications made under
this article are concluded within 60 days
from the date of application.”

The President is authorized to extend the
application date made under this article un-
til 31/12/2020 and to differentiate the days
specified in the first paragraph.”.

According to the regulation, employers, in
workplaces where short work practice is in
question, will not be able to terminate the
employment contracts of the employees
for reasons other than the reasons listed in
the second paragraph titled "Situations that
do not comply with the rules of ethics and
goodwill and the like" of Article 25 of the
Law. The termination ban stated in the text of
below mentioned article has been extended
for two months as of the date of 17.09.2020
with the Presidential Decision numbered
2930 and published in the Official Gazette
dated 04.09.2020. Accordingly, until the
date of 17.11.2020, employment contracts
of the employees shall not be terminated for
reasons other than the reasons stated in the
25th article’s 2nd subclause named “For im-
moral, dishonorable or malicious conduct or
other similar behavior”.

1.2. Amendments on Working

Time of Compensatory Work

In the 64th article of the Law, the employer has
been given the right to make compensatory
work within four months for unworked periods
in cases where employees works considerably
lower than the normal working hours or oper-
ations are completely stopped for reasons of
suspending work due to force majeures, by
saying “In cases where time worked has been
considerably lower than the normal working

primi 6denmis olmasi seklinde uygulanir.
Bu kosulu tagimayanlar, kisa calisma sure-
sini gecmemek Uzere son issizlik 6denegi
hak sahipliginden kalan sure kadar kisa
calisma o6deneginden yararlanmaya de-
vam eder.

Bu madde kapsaminda kisa ¢alisma uy-
gulamasindan yararlanabilmek igin, is ye-
rinde kisa c¢alisma uygulanan dénemde
4857 sayili Kanunun 25 inci maddesinin
birinci fikrasinin (1) numarali bendinde yer
alan sebepler hari¢ olmak kaydiyla isveren
tarafindan is¢i c¢ikarilmamasi gerekir. Bu
madde kapsaminda yapilan basvurular,
basvuru tarihinden itibaren 60 gun icinde
sonugclandirilir.

Bu madde kapsaminda yapilan basvuru
tarihini 31/12/2020 tarihine kadar uzat-
maya ve birinci fikrada belirlenen gunleri
farklilastirmaya Cumhurbaskani yetkilidir.”
duzenlemesi uyarinca isverenler, kisa ca-
lisma uygulamasinin s6z konusu oldugu
isyerlerinde Kanun‘un “25. maddesinin
“Ahlak ve iyi niyet kurallarina uymayan hal-
ler ve benzerleri” baslikli ikinci fikrasinda
yer alan sebepler disinda kalan sebeplerle
iscilerin is sozlesmelerini feshedemeye-
ceklerdir. Madde metninde belirtilen s6z
konusu fesih yasagi, gelinen nokta itiba-
riyle, 04.09.2020 tarihli Resmi Gazete'de
yayinlanan 2930 numarali Cumhurbaska-
ni Karari ile 17.09.2020 tarihinden itibaren
geceli olmak uzere iki ay uzatilmistir. Buna
gore 17.11.2020 tarihine kadar Kanun’un
“25. maddesinin “Ahlak ve iyi niyet kuralla-
rina uymayan haller ve benzerleri” baslikli
ikinci fikrasinda yer alan sebepler disinda
kalan sebeplerle iscilerin is sozlesmeleri
feshedilemeyecektir.

1.2.Telafi Calisma Siresinde

Yapilan Degisiklik

Kanun‘un 64. maddesinde “Zorunlu
nedenlerle isin durmasi, ulusal bay-
ram ve genel tatillerden 6nce veya
sonra igyerinin tatil edilmesi veya
benzer nedenlerle isyerinde normal
calisma surelerinin 6nemli 6lcude al-
tinda calisilmasi veya tamamen tatil
edilmesi ya da iscinin talebi ile ken-
disine izin verilmesi hallerinde, isve-
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time or where operations are stopped entirely
for reasons of suspending work due to force ma-
jeure or on the days before or after the national
and public holidays or where the employee is
granted time off upon his request, the employer
may call upon compensatory work within two
months in order to compensate for the time
lost due to unworked periods.”. With this
Law numbered 7226, the upper mentioned
provision’s “...employer may call upon com-
pensatory work within two months in order
to compensate for the time lost due to un-
worked periods.” part has changed as “em-
ployer may call upon compensatory work
within four months in order to compensate
for the time lost due to unworked periods”.
Thus, the employer may call upon compen-
satory work for the time that the employee
has not worked, within four months.

2. Amendments enter into force

in 17.04.2020 Through the law

on decrease of effects of new
coronavirus (covid-19) epidemic
on economic and social life and
law on amendment of certain laws
numbered 7244

2.1. Termination Ban

The termination of the employment contract
on the basis of just cause due to force ma-
jeure is regulated under the 3rd subclause
of 24th and 25th articles. Curfews and quar-
antines announced due to epidemic diseas-
es may be considered as force majeures and
relevant provisions of these articles may be
applied. As detailly explained above, while
the employer’s right to terminate the em-
ployment contract for just causes was lim-
ited with the workplaces where shot-time
work practice has started and application
period within the scope of Law numbered
7226, such right is further limited with the
Law numbered 7244, which entered into
force on 17.04.2020. In this respect, provi-
sional article 10 has been added to the 10th
article of the Law through 9th article.

“PROVISIONAL ARTICLE 10 - All kinds of
employment contracts of any employee
covered or not covered by the Labor Law
will not be terminated by the employer for

ren iki ay icinde c¢alisilmayan sureler
icin telafi calismasi yaptirabilir.” de-
nilerek isverene, zorunlu nedenlerle
isyerinde normal ¢alisma sarelerinin
onemli 6l¢cude altinda c¢alisilmasi ya-
hut calismanin tamamen durdurulma-
sI durumlarinda, calisilmayan sureler
icin dort ay icerisinde iscilere telafi
calismasi yaptirma hakki taninmistir.
isbu 7226 sayili kanunla, “...iki ay i¢in-
de calisilmayan sureler icin telafi ca-
lismasi yaptirabilir.” hukmu, “..dort ay
icinde calisilmayan sureler igin telafi
calismasi yaptirabilir.” olarak degisti-
rilmistir. Boylece isveren, is¢iden isgi-
nin calisamadigr zamanlar i¢in telafi
calismasi yapmasini dort ay icerisinde
isteyebilecektir.

2.17.04.2020 Tarihinde yururlage
giren 7244 sayili yeni koronoviris
(covid-19) salgininin ekonomik

ve sosyal hayata etkilerinin
azaltilmasi hakkinda kanun

ile bazi kanunlarda degisiklik
yapilmasina dair kanun ile
getirilen degisiklikler

2.1. Fesih Yasag

Kanun'un 24. ve 25. maddelerinin G¢uncu
fikralarinda is s6zlesmesinin zorlayici sebep
nedeniyle hakli nedenle feshi hali duzenle-
me altina alinmistir. Salgin hastalik nede-
niyle ilan edilen sokaga ¢ikma yasagi ve ka-
rantina uygulamalar zorlayici sebep kabul
edilebilecek ve bu maddelerin ilgili hukam-
leri uygulama alani bulabilecektir. Yukarida
detaylica aciklanmis oldugu Uzere, 7226
sayill kanun kapsaminda isverenin, is s6z-
lesmesini hakli nedenle fesih hakki yalnizca
kisa calisma uygulamasina gegilen igyerle-
rinde ve uygulama suresiyle sinirlandirilmig
iken, 17.04.2020 tarihinde yururluge giren
7244 sayili kanun ile isverenin is sozlesme-
sini fesih hakki daha da sinirlandintmistir. Bu
minvalde, 7244 sayili kanunun 9. maddesi
ile Kanun'a gegcici 10. Madde eklenmistir.

“GECICI MADDE 10 - Bu Kanunun kapsa-
minda olup olmadigina bakilmaksizin her
tarlu is veya hizmet sdzlesmesi, bu madde-

MAKALELER

KANUN'UN 24. VE 25.
MADDELERININ UCUN-
CU FIKRALARINDA i$
SOZLESMESININ ZORLA-
YICI SEBEP NEDENIYLE
HAKLI NEDENLE FESHI
HALI DUZENLEME ALTI-
NA ALINMISTIR.
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three months from the effective date of this
article, except in cases that do not comply
with the rules of ethics and goodwill, and
similar causes, which are specified under
item (I1) of second subclause of 25th article.
In three months period mentioned above,
the employer can leave the employees com-
pletely or partially on unpaid leave. In this
context, leaving the unpaid leave does not
give employee the right to terminate the
contract based on the valid reason.

The employer or the employer’s representa-
tive who terminates the employment contract
contrary to the provisions of this article is giv-
en an administrative fine equal to the monthly
gross minimum wage on the date of the act for
each employee whose contract is terminated.

The President is entitled to extend the three-
month periods up to six months specified in
the first and second paragraphs of this article.”

Within the scope of this article, regardless
of whether short-time work practice is ap-
plied in the workplace or not, the employer’s
right to terminate the employment contract
is abolished for three months, except for
the situations regulated in the second sub-
clause of the 25th article of the Law. Again,
within the scope of same article, in cases
where the employer leave the employees
on unpaid leave within the framework of
his own unilateral declaration, the right of
the employee to terminate the employment
contract is abolished.

nin yararluge girdigi tarihten itibaren u¢
ay sUreyle 25 inci maddenin birinci fikra-
sinin (1) numarali bendinde ve diger ka-
nunlarin ilgili hukumlerinde yer alan ahlak
ve iyi niyet kurallarina uymayan haller ve
benzeri sebepler disinda isveren tarafin-
dan feshedilemez.

Bu maddenin yururluge girdigi tarihten itiba-
ren Uc aylik sUreyi gecmemek Uzere igveren
isciyi tamamen veya kismen Ucretsiz izne
ayirabilir. Bu madde kapsaminda Ucretsiz
izne ayrilmak, isciye hakli nedene dayana-
rak s6zlesmeyi fesih hakki vermez.

Bu madde hukamlerine aykiri olarak is s6z-
lesmesini fesheden isveren veya isveren
vekiline, s6zlesmesi feshedilen herisgiicin
fiilin islendigi tarihteki aylik brut asgari tc-
ret tutarinda idari para cezasi verilir.

Cumhurbaskani birinci ve ikinci fikrada yer
alan ug aylik sureleri alti aya kadar uzatma-
ya yetkilidir.”

Bu madde kapsaminda isyerinin kisa ca-
lisma uygulamasinda olup olmadigina
bakilmaksizin isverenin U¢ ay boyunca
Kanun’un 25. maddesinin ikinci fikrasin-
da duzenlenen durumlar haric is¢inin is
sozlesmesini fesih hakki kaldinlmistir.
Yine ayni madde kapsaminda isginin,
isverenin tek tarafli beyani kapsaminda
Ucretsiz izne c¢ikartildigr durumlarda, is-
¢inin is s6zlesmesini fesih hakki ortadan
kaldiriimistir.
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2.2. Amendment on Employees to
Leave on Unpaid Leave Through

Employers Unilateral Decision
Another amendment brought by the Law
numbered 7244 is that the employer is enti-
tled to leave the employees on unpaid leave
completely or partially for a period three
months period at most, without seeking the
employee’s approval, in accordance with the
provision of “In three months period men-
tioned above, the employer can leave the
employees completely or partially on unpaid
leave. In this context, leaving the unpaid leave
does not give employee the right to terminate
the contract based on the valid reason.” which
is regulated under the provisional article 10.
Accordingly, the employer, whose right to
terminate the contracts of the employees is
abolished for three months period, except
in cases that do not comply with the rules of
ethics and goodwill, and similar causes, which
are specified under item () of second sub-
clause of 25th article, will be untitled to leave
the employees on unpaid leave for a period of
three months without seeking the employee’s
approval or request.

2.3. Amendment on Short-Time

Working Allowance

With the provisional article 10, a provision with
regard the short-time allowance has added to
the Law. Relevant provision is regulated as
follows; “For the short-time work applications
made by employers for force majeures due to
new coronavirus (Covid-19), short-time work
payments is made in line with the employers'
statement, without waiting for the determina-
tion the eligibility of the application. Excessive
and unwarranted payments due to the em-
ployer providing incorrect information and
documents are collected from the employer
together with its statutory interest.”. In accor-
dance with this provision, with regard to the
short-time work applications made by the
employers due to the force majeures arising
from Covid-19, shot-time work payments can
be paid with the declaration of the employers
without waiting for the determination of the
conformity decision to be made by labor in-
spectors.

2.2. iscilerin isveren Tarafindan
Ucretsiz izne Cikartilmasina iliskin
Degisiklik

7244 sayili kanun ile getirilen bir di-
ger yenilik ise isverene, Kanun‘un 9.
maddesinin ikinci fikrasinda yer alan
“Bu maddenin yurarluge girdigi tarih-
ten itibaren u¢ aylik sureyi gegmemek
Uzere igveren is¢iyi tamamen veya kis-
men Ucretsiz izne ayirabilir. Bu mad-
de kapsaminda Ucretsiz izne ayrilmak,
isciye hakli nedene dayanarak soz-
lesmeyi fesih hakki vermez.” hukmu
ile iscinin onayl aranmaksizin iscileri
3 aylik stureyi gecmemek Uzere kismi
veya tamamen ucretsiz izne ¢ikartma
hakkr taninmasidir. Buna gore, u¢ ay
boyunca Kanun’un 25. maddesinin
ikinci fikrasinda duzenlenen durum-
lar harig iscinin is s6zlesmesini fesih
hakki kaldirilan igveren, is¢inin onayi
veya talebi aranmaksizin isciyi 3 aylik
sure ile sinirli olarak ucretsiz izine ¢I-
karabilecektir.

2.3. Kisa Calisma Odeneginde
Yapilan Degisiklik

Kanun'a gecici madde 25 ile “Yeni ko-
ronavirs (Covid-19) sebebiyle isve-
renlerin yaptiklari zorlayici sebep ge-
rekceli kisa ¢calisma basvurulari icin,
uygunluk tespitinin tamamlanmasi
beklenmeksizin, isverenlerin beyani
dogrultusunda kisa ¢calisma 6demesi
gergeklestirilir. isverenin hatali bilgi
ve belge vermesi nedeniyle yapilan
fazla ve yersiz 6demeler, yasal faizi
ile birlikte isverenden tahsil edilir.”
hakma eklenmistir. Bu hukdam dogrul-
tusunda Covid-19'dan kaynaklanan
zorlayici sebep nedeniyle isverenle-
rin yaptigi kisa ¢calisma basvurularina
iliskin olarak is mufettisleri tarafindan
gerceklestirilen denetim neticesinde
verilebilecek uygunluk tespit karari
beklenmeksizin isverenlerin beyani
ile kisa calisma 6demesi gerceklesti-
rilebilecektir.
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2.4. Amendment on Temporary

Employment Allowance

According to article added to the Unemploy-
ment Insurance Law numbered 4447 within
the scope of Law numbered 7244, employees
who have an existing employment contract
at the time the article get into force and who
are also left to unpaid leave by the employer
within the scope of provisional article 10 of the
Unemployment Insurance Law and can not
benefit from the short-time work allowance
and the employees whose employment con-
tracts are terminated pursuant to article 51 of
the Unemployment Insurance Law after the
date of 15.03.2020 and who can not benefit
from unemployment allowance with respect to
other provisions of this Law, provided that they
do not receive any other old age pension from
any social security institution, it is stipulated that
they will be given a cash wage support in the
amount of TL 39 from the fund for the period
of unpaid leave or unemployment for not ex-
ceeding the period that termination ban which
regulated under the provisional article 10 of the
Law numbered 4857 exists. Employees who
benefit from the cash wage support within the
scope of this article and who are not included in
the scope of general health insurance holders
or dependents of the general health insurance
holders pursuant to the Social Insurance and
General Health Insurance Law numbered 5510,
are considered to be general health insurance
holders in accordance with the article 60/1-g of
the same Law and the general health insurance
premiums of those are covered from the fund.
In accordance with the aforementioned regula-
tion, a net monthly unemployment allowance in
the amount of TL 1.168,00 will be paid to the em-
ployees who are left on unpaid leave and who
can not benefit from short-time work allowance
and employees whose employment contracts
terminated after the date of 15.03.2020.

2.5. Extension of The Time
Regarding Trade Unions and

Collective Labor Contracts

As stated in article 2/1 of the Law numbered
7244, time periods with regard authoriza-
tion determinations made within the scope
of the Law numbered 6356 on Trade Unions
and Collective Labor Contracts, conclusion
of collective labor contracts, resolutions of
collective labor disputes, strikes and lock-
outs are extended for three months as of
the date of 17.04.2020, when this article
entered into force. President is entitled to
extend these time periods for another three
more months following the end of this three-
months period.

2.4. Gegici istihdam Odeneginde

Yapilan Degisiklik

7244 sayili kanun kapsaminda 4447 sa-
yili issizlik Sigortasi Kanunu’na eklenen
gecici madde ile, maddenin yururluge
girdigi tarihte mevcut bir is s6zlesmesi
bulunan ve ayni zamanda issizlik Sigor-
tasi Kanunu gecici madde 10 kapsa-
minda isveren tarafindan Ucretsiz izne
ayrilan ve kisa calisma 6deneginden
yararlanamayan isciler ile 15.03.2020
tarihinden sonra issizlik Sigortasi Ka-
nun‘u madde 51'e gore is sdzlesmesi
feshedilen ve bu Kanun'un diger hu-
kumlerine gore issizlik 6deneginden
yararlanamayan iscilere, herhangi bir
sosyal guvenlik kurumundan bagka bir
yaslilik ayligi almamak kosulu ile, 4857
sayilll Kanun'un gecici 10. Maddesin-
de yer alan fesih yapilamayacak sure-
yi gecmemek Uzere, bu sUre icerisinde
Ucretsiz izinde bulunduklari veya issiz
kaldiklar sure kadar, fondan 39,40 TL
nakdi ucret destegi verilecegi hukum
altina alinmistir. Bu madde kapsaminda
nakdi Ucret desteginden yararlananlar
5510 sayili Sosyal Sigortalar ve Genel
Saglik Sigortasi Kanunu’na gore genel
saglik sigortalisi veya genel saglik si-
gortalisinin bakmakla yukumlu oldugu
kisi kapsamina girmeyen isciler, ayni
Kanun’un 60/1-g bendi uyarinca genel
saglik sigortalisi sayilirlar ve genel sag-
ik sigortasina iliskin primleri fondan
karsilanir. Belirtilen duzenleme ile Uc-
retsiz izne ayrilan ve kisa ¢alisma ode-
neginden vyararlanamayan isgiler ile
15.03.2020 tarihinden sonra is sozles-
mesi feshedilen iscilere aylik net 1.168
TL issizlik 6denegi 6denecektir.

2.5. Sendikalar ve Toplu is
Sozlesmelerine iliskin Sirelerin

Uzatilmasi

7244 sayili Kanun'un 2/i maddesinde be-
lirtildigi Uzere, 6356 sayili Sendikalar ve
Toplu is Sozlesmesi Kanun'u kapsamin-
da yapilan yetki tespitlerinin verilmesi,
toplu is sozlesmelerinin yapilmasi, top-
lu is uyusmazliklarinin ¢ézumu ile grev
ve lokavta iligkin sureler bu maddenin
yurarluge girdigi 17.04.2020 tarihinden
itibaren u¢ ay sure ile uzatilmigtir. Cum-
hurbaskani bu G¢ aylik surenin bitimin-
den itibaren G¢ ay daha sureyi uzatmaya
yetkilidir.
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2.6. Income Criteria in Care
Services and Severe Disability

Conditions

As regulated in Article 5 of Law numbered
7244, in accordance with provisional article
18 that added to the Social Services Law
numbered 2828, income criteria and severe
disability conditions sought to provide ser-
vices to those in need in care centers and
the income criteria sought to provide care
services via purchasing services will not be
sought for three months as of the date of
17.04.2020, when this article entered into
force, due to force majeures arising from the
Covid-19 epidemic. President is entitled to
extend this time period up to one year.

2.6. Bakim Hizmetlerinde Gelir

Olciitii ve Agir Engellilik Sartlari
7244 sayili Kanun'un 5. maddesinde du-
zenlendigi Uzere 2828 sayili Sosyal Hiz-
metler Kanun’una eklenen Gegici Madde
18 uyarinca Covid-19 salgini dolayisiyla
zorunlu sebep nedeniyle, bakim merkez-
lerinde ihtiya¢ duyanlara hizmet sunul-
masi i¢in aranan gelir 6l¢cutu ve agir en-
gellilik sartlari ile hizmet alimiyla bakim
hizmeti sunulabilmesi i¢cin aranan gelir
olcutu sarti bu gecici maddenin yarurluk
tarihi olan 17.04.2020°den itibaren Ug¢ ay
sure ile aranmaz. Cumhurbaskaninin bu
sureyi bir yila kadar uzatma yetkisi mev-
cuttur.

In accordance with the aforementioned regulation, a net monthly
unemployment allowance in the amount of TL 1.168,00 will be
paid to the employees who are left on unpaid leave and who can
not benefit from short-time work allowance and employees whose
employment contracts terminated after the date of 15.03.2020.

Belirtilen diizenleme ile ticretsiz izne ayrilan ve kisa calisma
odeneginden yararlanamayan iscilerile 15.03.2020 tarihinden sonra
is sozlesmesi feshedilen iscilere aylik net 1.168 TL issizlik 6denegi

odenecektir.

3. Amendments enter into force
in 28.07.2020 Through the law on

3.28.07.2020 Tarihinde yuruarlage
giren 7252 sayili dijital mecralar

the establishment of the digital

media commission and making
amendments on some laws

numbered 7252

3.1. Termination Ban

With the regulation made in the Law num-
bered 7252, the President has been autho-
rized to extend the previously imposed ban
on the employer’s right to terminate the em-
ployment contract for three-months periods
each time until the date of 30.07.2021.

komisyonu kurulmasi ile bazi
kanunlarda degisiklik yapilmasi
hakkinda kanun ile getirilen

degisiklikler

3.1. Fesih Yasagi

7252 sayill Kanun'da yapilan duzenleme
ile, isverenin is sozlesmesinin fesih hakki-
na daha once getirilmis bulunan sinirla-
manin, her defasinda tUcer aylik sureler ile
30.07.2021 tarihine kadar uzatilmasi husu-
sunda Cumhurbaskanina yetki verilmistir.
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3.2. Amendments on Short-Time Work

With the provisional article 26 added to Law
numbered 4447, due to the force majeure aris-
ing from the Covid-19 epidemic, in case em-
ployees who work in private sector workplac-
es and benefit form short-time work allowance
and/or cash wage support return to their nor-
mal weekly working hours in their workplaces,
it has been decided that their monthly insur-
ance premiums will be covered by the Unem-
ployment Fund for 3 months, provided that it
will not exceed as the date of 31.12.2020. In
addition, the President has been authorized
to extend the 3-month period up to 6 months
separately for each sector or wholly. Accord-
ingly, the support period to be provided to the
employer for each month can not exceed the
average number of days in which they receive
short-time work allowance, and the average
number of days they receive cash wage sup-
port for those who receive cash wage support.

3.3. Amendments on Occupational
Health and Safety Obligations

Regarding Some Employers
Inaccordance with the Occupational Healthand
Safety Law dated 20.06.2012 and numbered
6331, in public institutions and dangerous work-
places with less than 50 employees, employers
are obligated to employ occupational safety
experts and workplace doctor. Pursuant the pro-
vision brought by the Law numbered 7252, the
employer's obligation to employ occupational
safety experts and workplace doctor has been
postponed until 31.12.2023 in terms of these
workplaces. It should be noted that, postpone-
ment is only related to the employment obliga-
tion of the workplace doctor and occupational
safety experts, and other obligations of the em-
ployer which are stipulated by the Occupational
Health and Safety Law numbered 6331 are not
included in the scope of the postponement.

IV. EVALUATION
OF COVID-19 AS
OCCUPATIONAL
DISEASE/ACCIDENT

Occupational accident may be defined as
an event that causes the insured person to
be physically or spiritually harmed by a sud-
den and external factor due to the job or job
he/she operates under the authority of the
employer.?2 On the other hand, occupation-
al disease may be defined as a temporary
or permanent disease, physical or mental
disability, which the insured suffered due to

3.2. Kisa Calisma Uygulamasinda

Yapilan Degisiklik

4447 sayili Kanuna eklenen gecici 26. mad-
de ile COVID-19 salginindan kaynaklanan
zorlayicl sebebe bagli olarak, kisa calisma
odeneginden ve nakit Ucret desteginden
yararlanan 6zel sektor is yerlerinde calisan
iscilerin galistiklar is yerinde haftalik normal
calisma surelerine donulmesi halinde, aylik
SGK primlerinin tamaminin 31.12.2020 tari-
hini gegcmemek sartiyla 3 ay sureyle issizlik
Sigortasi Fonu’'ndan karsilanmasi kararlasti-
rlmistir. Ayrica Cumhurbaskani, 3 aylik sureyi
sektorel olarak ayri ayri veya bir butun olarak
6 aya kadar uzatmaya yetkili kilinmistir. Buna
gore igverene her bir ay icin saglanacak des-
tek suresi; kisa ¢alisma ddenedi alanlar icin
kisa calisma 6denegdi aldigi aylik ortalama
gun sayisini, nakdi Ucret desteginden yarar-
landirnilanlar igin nakdi tcret destedi aldiklan
aylik ortalama gun sayisini gecemeyecektir.

3.3. Bir Kisim igverenlere

iligkin is Sagligi ve Guvenligi
Yukumluluklerinde Yapilan
Degisiklik

20.06.2012 tarihli ve 6331 sayili is Sagligi ve
Guvenligi Kanunu uyarinca kamu kurumlari
ile 50'den az ¢alisani olan tehlikeli is yerlerin-
de, is guvenligi uzmani ve igyeri hekimi ¢a-
listirma yukumlaluga bulunmaktadir. 7252
sayili Kanun ile getirilen hukum uyarinca, is
guavenligi uzmani ve isyeri hekimi bulundur-
ma yukumlulugu, kamu kurumlariile 50'den
az calisani olan tehlikeli is yerleri bakimin-
dan 31.12.2023 tarihine kadar ertelenmisgtir.
Erteleme, yalnizca is yeri hekimi ve is guven-
ligi uzmani istihdam yukumlulugune iliskin
olup, 6331 sayili is Sagligi ve Guvenligi Ka-
nunu’'nun 6ngoérdugu diger yakumlulukler
erteleme kapsamina dahil edilmemistir.

IV.COViD-19'UN

iS KAZASI/MESLEK
HASTALIGI KAPSAMINDA
DEGERLENDIiRILMESI

is kazasl, sigortalinin igsverenin otoritesi altin-
da bulundugu bir sirada goérdugu is veya isin
geregi dolayisiyla aniden ve distan gelen bir
etkenle onu bedence ya da ruhca zarara ug-
ratan bir olay olarak tanimlanabilir.2 Meslek
hastaligi ise, sigortalinin calistigi veya yap-
tigr isin niteliginden dolayi tekrarlanan bir
sebeple veya isin yuratam sartlari yuzinden
ugradigi gecici veya surekli bir hastalik, be-
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a recurring reason or the conditions of ex-
ecution of the work that insured worked or
performed.®

There is no consensus in the doctrine on
whether the coronavirus should be con-
sidered as a disease or an occupational
disease. According to one opinion, such
epidemic diseases shall be considered as
a disease, not a occupational accident and/
or occupational disease, while opposing
opinion argues that they should be accept-
ed as occupational accidents.* Considering
that the occupational disease is related to “a
recurring reason or the conditions of execu-
tion of the work” and that the conditions of
the work should be done for a certain period
of time, the opinion which argues that coro-
navirus can not be considered as an occu-
pation disease gains importance.® However,
each incident related to Covid-19 should be
evaluated within itself, accordingly, while
Covid-19 will not be considered as an occu-
pational accident or occupational disease in
terms of some events, it may be considered
as a occupational accident or a occupation-
al disease in some cases.®

y

BIBLIOGRAPHY

densel veya ruhsal ¢zurluluk halleri olarak
tanimlanabilir.®

Koronavirts'an hastallkk mi yoksa meslek
hastaligi mi sayilacagi konusunda doktrinde
bir fikir birligi bulunmamaktadir. Bir géruse
gore bu tar salgin hastaliklar is kazasi veya-
hut meslek hastaligi degil, hastalik olarak
kabul edilecek iken, diger bir gorus is kazasi
olarak kabul edilmesi gerektigi yonundedir.*
Meslek hastaliginin “tekrarlanan bir sebep
veya isin yaruatam sartlan” ile ilintili olmasi ve
belirli bir stre o isin yapilmasi sartlari gerek-
tigi dikkate alindiginda koronavirts'un, mes-
lek hastaligi sayilmayacagi gorusu agirlik
kazanmaktadir.® Ancak Covid-19 ile ilgili her
olay kendi icinde deg@erlendirilmelidir, buna
gore Covid-19 bazi olaylar bakimindan is ka-
zasl veya meslek hastaligi sayilmayacakken
bazi olaylarda is kazasi veya meslek hastaligi
olarak kabul edilebilecektir.®
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