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I.INTRODUCTION

Legal entities who are not able to express
their intent in the manner of natural persons
act through their company organs. There
are, accordingly, certain legal consequenc-
es attached to the intent expressed through
a legal entities’ organs. This study exam-
ines a legal entity’s liability for the actions of
their company organ within the scope of the
Turkish Code of Obligations and the Turkish
Civil Code in the light of the Supreme Court
Assembly of Civil Chambers' decision dated
13.05.2015, with merit numbered 2013/2220
and with decree number 2015/1135.

I. GIRIS

iradelerini gercek kisiler gibi dis dunyaya
yansitma imkani olmayan tuzel Kkisiler,
organlari araciigi ile hareket ederler.
Dolayisi ile tuzel kisilerin organlari tara-
findan olusturulan ve dis dunyaya yan-
sitilan iradeye birtakim hukuki sonuclar
baglanmaktadir. Bu ¢alismada Yargitay
Hukuk Genel Kurulu’nun 13.05.2015 ta-
rihli ve 2013/2220 E. 2015/1336 K. sayili
karari 1siginda Turk Borglar Kanunu ve
Turk Medeni Kanunu kapsaminda tuzel
kisilerin organlarinin fiillerinden sorumlu-
lugu incelenecektir.

276

GSI ARTICLETTER

YARGITAY HUKUK GENEL KURULU’NUN TUZEL KiSININ ORGANLARININ
FIILLERINDEN SORUMLULUGUNA ILISKIN 13.05.2015 TARIH, E. 2013/2220

I1. SUMMARY

In the case subject to the decision, the
claimant sued the company officials of Joint
Stock Company A and the financial consul-
tant of the company claiming that unissued
goods were declared as issued goods by is-
suing fake invoices and a tax refund was re-
ceived from Revenue Department B, undue
payment was detected in the audits, there
were three times the amount of refunded
tax fine with the main paid tax refund, and
demanding the main tax refund and tax fine
be paid by the respondents. The contents
of the file show that the tax penalty was im-
posed on behalf of extrajudicial Joint Stock
Company A and the company filed a lawsuit
at the tax court for cancellation.

As a result of the first instance trial, the An-
kara 2nd Civil Court of General Jurisdiction
declared that the treasury’s main tax losses
and the tax penalty must be taken conjoint-
ly from the respondents and paid to the
claimant. The case partially accepted the
decision to dismiss the excess demand con-
cerning interest. The parties’ attorneys took
the decision regarding partial acceptance
of the case to the higher court and request-
ed a re-examination of the decision. The
4th Law Office of The Supreme Court, with
the verdict dated 29.02.2012 and with mer-
it numbered 2012/1289 and with decree
number 2012/1313, rejected the respon-
dents’ objections regarding the payment
of the main tax. Therefore, the matter of the
respondents’ responsibility for the main tax
in this case is finalized and is not a matter of
dispute. Due to the fact that the tax penalty
in this case is imposed on a company with
a separate legal personality, the Supreme
Court overturned the decision of the first
instance court on the justification that the
decretorials of the respondent company
and the financial consultant of the com-
pany were not liable for the tax penalty. In
addition, since Joint Stock Company A has
joint liability due to the debt subject to the
lawsuit, annotation of the not to constitute
repetition in the collection was also shown
as grounds for reversal of the decision. As a
result of a retrial carried out by the court of
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1. 5ZET

Karara konu olayda, Davaci, dava disi A Ano-
nim Sirketi'nin yetkilileri ile sirketin mali
musavirini dava ederek sahte fatura tanzi-
miyle ihra¢ edilmemis mallarin ihrac edil-
mis gibi gosterilip B Mal Mudurlugu’nden
vergi iadesi alindigini, yapilan denetimler-
de haksiz 6demenin tespit edildigini, 6de-
nen vergi iadesi asli ile birlikte bunun Uc¢
kati olan vergi cezasi kesildigini belirtmek-
te ve vergi iadesi asli ile vergi cezasinin
davalilar tarafindan 6édenmesini talep et-
mektedir. S6z konusu olayda, dosya iceri-
ginden vergi cezasinin dava digi A Anonim
Sirketi adina kesilmis oldugu ve sirketin
cezanin iptali istemiyle vergi mahkemesi-
ne dava actigi bilinmektedir.

Konu ile ilgili yapilan ilk derece yargila-
masi neticesinde, Ankara 2. Asliye Hukuk
Mahkemesi‘'nce vergi aslina ve vergi ce-
zasina iliskin Hazine zararinin mutesel-
silen davalilardan alinip davaciya 6den-
mesine karar verilmistir. Faize iliskin fazla
talebin ise reddine karar verilerek dava
kismen kabul edilmistir. Taraf vekilleri
davanin kismen kabulune dair verilen
karari ust mahkemeye tasiyarak, kararin
tekrar incelenmesini talep etmislerdir.
Yargitay 4. Hukuk Dairesi 29.02.2012
gun ve 2012/1289 E-2012/3131 K. sayili
ilamiyla davalilarin vergi aslinin 6den-
mesine iliskin itirazlarinin reddine karar
vermis, davaya konu yapilan vergi aslin-
dan davalilarin sorumlu oldugu hususu
kesinlesmis ve uyusmazlik konusu ol-
maktan cikmistir. Dava konusu yapilan
vergi cezasinin ise ayri bir tuzel kisiligi
bulunan sirket hakkinda kesilmis olma-
sindan bahisle davali sirket yetkilileri ve
sirket mali musavirinin vergi cezasindan
sorumlu olamayacagini gerekce gostere-
rek ilk derece mahkemesinin vermis ol-
dugu karari bozmustur. ilaveten davaya
konu edilen alacak nedeniyle dava disi
A Sirketi'nin de musterek muteselsil so-
rumlulugu bulundugundan verilen kara-
ra tahsilde tekerrar olusturmamak kaydi-
nin dusulmemesini de bozma gerekcesi
olarak gostermistir. ilk derece mahkeme-
si tarafindan yapilan yeniden yargilama
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the first instance, the previous decision was
partially resisted in terms of the tax penalty
on the grounds that “respondents are joint-
ly liable for sanctions of tort with subsidiary
punishments, legal entities are represented
by natural persons, the transactions will be
carried out by natural persons, and natural
persons who act on behalf of the company
are also responsible for the tort”. The repre-
sentatives of the party appealed against the
decision of persistance.

The Supreme Court Assembly of Civil Cham-
bers evaluated whether the respondents,
who are members of the administrative
board, were liabile for the tax penalty in
terms of their liability for the actions of the
organs of their legal entity. The Supreme
Court Assembly of Civil Chambers judged
the court decision subject to appeal to
be accurate on the grounds that tort acts
committed by the organs of commercial
companies with legal entity are deemed to
be the tort of the legal entity (Decree of the
Supreme Court Assembly dated 17.12.1958
and numbered 69/59) according to the
abolished Turkish Commercial Code (aTCC)
and Article 48 of Turkish Civil Code No. 743,
and on the grounds that the company and
its administrative board members are con-
jointly liable for damages resulting from tort
according to Articles 41 and 50 of the abol-
ished Code of Obligations (aCO) and 177/l
321/last and 336/I-5th articles of the aTTC.
In order to better analyze this decision, we
look at how the legal liability of the organs of
a legal entity is handled in Turkish law.

I11. LIABILITY OF LEGAL
ENTITIES FOR THE ACTS
OF THEIR ORGANS

Legal entities, which cannot form a will as
natural persons, utilize their will through
their organs. In legal entities, the title of or-
gan is recognized to the person or persons
who form their will and enable the legal enti-
ty to participate in legal life by declaring this
will'. To be clear, legal entities act through
their company organs.

Just like natural persons, legal entities have ju-
ridical capacity. Legal entities have a capacity
to act in the same scope as legal persons, ex-
cept for afew differences due to their qualifica-
tions. Legal entities also have the capacity for
legal transactions, the power of disposition,
the capacity to sue and even the capacity for

sonucunda, mahkemece “davalilarin
haksiz fiilin mueyyidelerinden fer’ileri
olan cezalarla birlikte sorumlu olduklari,
tazel kisilerin gercek kisiler tarafindan
temsil edildigi, islemlerin gercek kisiler
tarafindan yurutulecegi ve haksiz fiilden
sirket adina islem yapan gercek kisilerin
de sorumlu oldugu...” gerekcesiyle 6n-
ceki kararda vergi cezasi yonuyle kismen
direnilmistir. Taraf vekilleri direnme kara-
rini temyiz etmistir.

Yargitay Hukuk Genel Kurulu, oénune
gelen uyusmazlikta, sirket yonetim ku-
rulu dyeleri olan davalilarin vergi ceza-
sina iligkin olarak sorumlulugu bulunup
bulunmadigini tuzel kisinin organlarinin
fiilllerinden sorumlulugu kapsaminda de-
gerlendirmistir. Yargitay Hukuk Genel Ku-
rulu’nca, tuzel kisiligi haiz ticaret sirketle-
rinin organlarinin isledikleri haksiz fiillerin
eTTK'nin 138. ve 743 sayili Turk Kanunu
Medenisi‘nin 48. maddelerine gore tuzel
kisinin haksiz fiili sayilmasi (Hukuk Genel
Kurulu’'nun 17.12.1958 gun ve 69/59 sa-
yili ilami) ve eBK'nin 41 ve 50. maddeleri
ile eTTK'nin 177/1, 321/son ve 336/I-5
maddelerine gore sirket ve yonetim kurulu
Uyelerinin haksiz fiil sonucu verilen zarar-
lardan dolayr muateselsilen sorumlu olmasi
gerekgeleri ile temyize konu mahkeme ka-
rarinin isabetli olduguna huakmedilmistir.
S6z konusu karari daha iyi bir sekilde tahlil
edebilmek adina, tuzel kisinin organlarinin
fiillerinden sorumlulugunun hukukumuz-
da nasll ele alindigina deginmekte fayda
gormekteyiz.

1. TOZEL KiSiNIN
ORGANLARININ FiiLINDEN
SORUMLULUGU

Gercek kisiler gibi irade olusturma imkani ol-
mayan tuzel kisiler, iradelerini organlar ara-
ciigi ile kullanir. Tuzel kisilerde organ sifati,
hem iradesini olusturan hem de bu iradeyi
aciklayarak, ttzel kisinin hukuk hayatina ka-
tilmasini saglayan kisi veya kisilere taninmis-
tir'. Daha net bir ifade ile dile getirirsek, tuzel
kisiler organlari araciligi ile hareket ederler.

Tipki gergek kisiler gibi tuzel kisilerin de fiil
ehliyetleri bulunur. Tuzel kisiler niteliklerin-
den kaynakli birkac farklilik disinda gercek
kisiler ile ayni kapsamda olan bir fiil ehliyeti-
ne sahiptirler. Tuzel kisilerin de hukuki islem
ehliyeti, tasarruf ehliyeti, dava ehliyeti ve hat-
ta haksiz fiillerden sorumlu olma ehliyetleri

278 GSI ARTICLETTER

YARGITAY HUKUK GENEL KURULU’NUN TUZEL KiSININ ORGANLARININ
FIILLERINDEN SORUMLULUGUNA ILISKIN 13.05.2015 TARIH, E. 2013/2220

liability in tort?. As a matter of fact, it is also reg-
ulated in Article 50 of the Turkish Civil Code
that a legal entity declares its will through its
organs and the organs put the legal entity un-
der obligation in their legal transactions and
all other acts. The concept of “all other acts”
mentioned in the Article indicates that a legal
entity will be liable for any actions contrary to
the obligation and torts of the organ?. Since
legal entities reflect their will to the external
world through natural persons, those who
commit actions contrary to their obligations
and tort are also the persons who constitute
the organ.

Liability in terms of breach of debt
arises from a legal entity’s organs not
fulfilling at all or properly their obliga-
tions. Here, the qualification of obliga-
tion forming a liability and the breach
of debt do not matter. Breach of the
debt by the organ is the responsibility
of the legal entity“.

Regarding the liability of the legal entities
from its organs’ torts, it is against the prin-
ciple of equity to hold the legal entity re-
sponsible for every tort committed by these
persons, even though the organs of the le-
gal entity consist natural persons. Thus, it is
beneficial to clearly state the limits of when
the legal entity will be responsible for the
acts performed by the organs of the legal
entity and when the natural persons forming
the organ itself will be liable®. In this context,
there must be a link between the committed
torts of natural persons forming the organs
and their duties concerning legal entity in
order for legal entities to held responsible
for the torts the organs have committed. The

s e =
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vardir? Nitekim Turk Medeni Kanunu madde
50’de de tuzel kisinin iradesini organlari ara-
ciligiile acikladigi ve organlarin hukuki
islemleri ve diger batun fiilleriyle tuzel
kisiyi borg¢ altina soktugu duzenlenmis-
tir. Maddede gegen “diger butun fiille-
ri” kavrami, organin borca aykiri davra-
nislarinin ve haksiz fiillerinden de tuzel
kisinin sorumlu olacagi anlamina gelirs.
Tazel kisiler dis dunyaya karsi iradele-
rini gergek kisiler araciligi ile yansitti-
gina gore, borca aykiri davraniglari ve
haksiz filleri isleyenler de organi olus-
turan kisilerdir.

Borca aykiri davranis yonunden sorumluluk,
tazel kisinin herhangi bir borg¢ iliskisinden
kaynaklanan yuakumlulugunun organ tara-
findan hic¢ veya geregi gibi yerine getirilme-
mesinden kaynaklanir. Burada yukumlugu
doguran borg iliskisinin ve borca aykiriligin
niteligi 6nem tasimaz. Organin borca aykiri
davranisi tuzel kisinin sorumlulugundadir®.

Tuzel kisinin organlarinin haksiz fiillerinden
sorumlulugu hususunda, her ne kadar tuzel
kisi organlari gercek kisilerden olugsa da bu
kisilerin gerceklestirmis olduklar her haksiz
fiilden tuzel kisiligi sorumlu tutmak hakka-
niyet ilkesine aykirdir. Bu nedenle; tuzel
kisinin organlarinin gerceklestirmis oldugu
fiillerden, ne zaman tazel kisiligin kendisinin
ne zaman bizzat organi olusturan gercek ki-
silerin sorumlu olacagina dair sinirlari acikca
ifade etmekte fayda vardir®. Bu kapsamda;
tuzel kisilerin organlarinin gerceklestirdikleri
haksiz fiillerden sorumlu tutulabilmesi igin,
organi olusturan gercek kisilerin gercekles-
tirmis olduklari haksiz fiil ile tuzel kisilige ilis-
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legal entity cannot be liable for the torts of
their organs in cases where the organ com-
mits the unlawful act as a natural person and
not as an organ. Tort must have occured in
the framework in which the organ fulfills
its duties, represents the legal entity or ex-
ecutes the legal entity’s transactions. As an
illustration, a legal entity shall not be held
responsible for a tort committed by a person
who has an organ title against somebody
with whom he argued in traffic while driving
for a duty of the legal entity or from a theft he
committed even while he was performing
legal entity’s job®.

Another issue that needs to be mentioned
regarding a liability occurring from torts
of legal entities’ organs is the conditions
sought relating to tort liability in accor-
dance with Code of Obligations Article 49
which states that an unlawful act, damage,
a causal relation between the unlawful
act and the damage, and the fault of the
person committing the act need to exist.
In the presence of these conditions, the
liability of a legal entity arises from torts
committed by the fault of the persons who
hold the title of an organ.

In addition to the liability of a legal entity
arising with regard to tort, natural persons
who commit a tort wrongfully with a title
of legal entity’s organ are also liable ac-
cording to Article 50/3 of the Civil Code
because the Article ensures the liability
of the organs personally due to their
faults. Therefore, in the event of a de-
fect of the organ, the injured party may
file a claim for compensation against
the person or persons constituting the
organ together or seperately and to
whom committed the tortious act, as
well as compensating the legal entity’.
In this case, there is a joint liability re-
lation between the legal entity and the
natural persons constituting the organ.

IV. REMARKS AND
EVALUATION OF THE
ASSEMBLY OF CIVIL
CHAMBERS

The dispute examined by the Supreme
Court of Assembly of Civil Chambers’ case
with merit numbered 2013/220, and with
2015/1336 decree number, concentrates on
whether the respondents who are members
of the legal entity’s administrative board are

kin gorevleri arasinda bir baglanti bulunma-
lidir. Organin hukuka aykiri fiili organ sifatiile
degil de bir gercek kisi sifati ile gerceklestir-
mis oldugu durumlarda tuzel kisi, organla-
rinin haksiz fiillerinden sorumlu tutulamaz.
Haksiz fiil; organin gorevini ifa ettigi, tuzel
kisiyi temsil ettigi veya tuzel kisinin islerini
gordugu cercevede meydana gelmis olmall
ve organin yetkileri ile islevsel bagliig bu-
lunmalidir. Ornek olarak, organ sifatina sa-
hip bir kisinin tazel kisinin isini gérmek icin
arag ile giderken trafikte tartistigi kisiye karsi
gerceklestirdigi haksiz fiillden ya da tuzel ki-
sinin isini goérdugu esnada dahi olsa yaptigi
hirsizliktan tuzel kisi sorumlu olmaz®.

Tuzel kisilerin organlannin haksiz fiillerinden
sorumlulugunun dogabilmesine iliskin olarak
deginilmesi gereken bir diger husus ise, Borglar
Kanunu madde 49 uyarinca haksiz fiil sorumlu-
luguna iliskin olarak aranan; fiilin hukuka aykin
olmasi, zararnin meydana gelmesi, hukuka aykir
fiil ile zarar arasinda uygun illiyet bagi olmasi ve
fiili gerceklestiren kisinin kusurlu olmasi sart-
larinin gerceklesmesi gerektigidir. Bu sartlarin
varligi durumunda organ sifatini tagtyan kisilerin
kusurlu olarak gerceklestirmis olduklari haksiz
fiillerden tuzel kisinin sorumlulugu dogar.

Tuzel kisinin haksiz fiile iliskin olarak
dogan sorumlulugunun yaninda, tuzel
kisinin organi sifati ile kusurlu olarak
haksiz fiili gerceklestiren gercek Kkisiler
de Medeni Kanun madde 50/3 uyarinca
sorumlu olurlar. Zira ilgili madde, organ-
larin kusurlarindan dolay! ayrica kisisel
olarak da sorumlu olduklarini hukdm
altina almaktadir. Dolayisiyla, organin
kusurlu olmasi halinde zarar goren, tuzel
kisiye karsl tazminat davasi acabilecegi
gibi onunla birlikte veya ayri olarak or-
gani olusturan ve haksiz fiil isleyen kisi
veya kisilere karsi da bu davayi agabilir’.
Bu halde tuzel kisi ve organi olusturan
gercek kisiler arasinda muteselsil sorum-
luluk iliskisi bulunur.

IV. HUKUK GENEL
KURULU GORUSU VE
DEGERLENDIRILMESI

Yargitay Hukuk Genel Kurulu'nun
2013/2220 Esas ve 2015/1336 Karar
numarali davada inceledigi uyusmaz-
Lik; tazel kisi yonetim kurulu uyeleri
olan davalilar ve yeminli mali masavir
olan davalinin, tuzel kisi adina kesil-
mis olan vergi cezasindan sorumlulu-
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liable and for the respondent, who is a sworn-
in certified public accountant, is responsible
for the tax penalty imposed on behalf of the
legal entity. As the appeal authority, the 4th
Civil Chamber of the Supreme Court ruled the
respondents, who are members of the compa-
ny’s administrative board, and the respondent,
who is a financial consultant of the company,
are not liable for the tax penalty, since the tax
penalty was imposed on the company, which
has a seperate legal entity, and reversed the
counter-decision of the court of first instance.
The dispute in question was brought before
the Supreme Court of Assembly of Civil Cham-
bers subsequent to the first instance court’s
resistance to its decision.

When we analyze the decision of the Assem-
bly of Civil Chambers related to the dispute,
we perceive that the Assembly primarily refers
to the provisions of the law relating to the con-
crete case, subsequently interprets the rele-
vant provisions of the law together, and gives
averdict regarding the liability of the members
of the administrave board of Joint Stock Com-
pany A for the tax penalty subject to the con-
crete case.

The Assembly first scrutinizes the regula-
tions concerning the obligations arising
from tort under the title “Formation of
Obligations” in the former Code of Obli-
gations numbered 808 (aCO), and men-
tions the four elements sought in order
to be able to speak of tort by referring to
Article 41 of aCO. As stated in the justifi-
cation of the decision, tort is to harm an-
other person by a flawed or unlawful act.
In order to speak of the existence of a tort,
there must be an unlawful act, fault of
the person performing the act, damage
occurring as a result of the act and, final-
ly, there must be an appropriate causal
link between the damage in question
and the unlawful act. As the Assembly of
Civil Chambers correctly assessed in the
case subject to the dispute, members of
the administrative board of Company
A and the sworn-in public accountant
causing public loss by receiving a tax re-
fund from Revenue Department B based
on false invoices arranged unlawfully
explicitly constitutes a tort. At this point,
Assembly of Civil Chambers referred to
the Article 41 of the aCO for the second
time and stated that a person who harms
someone else with an unlawful act and
is at fault is obliged to compensate this
damage and that the responsibility for
the tort is the source of the compensa-
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gunun bulunup bulunmadigl nokta-
sinda toplanmaktadir. Temyiz mercii
olan Yargitay 4. Hukuk Dairesi, vergi
cezasinin ayri bir tuzel kisiligi bulu-
nan sirket hakkinda kesilmis olmasi
nedeniyle, sirket yonetim kurulu Gye-
leri olan davalilarin ve sirketin mali
musaviri olan davalinin vergi cezasin-
dan sorumlu olmayacagina hukmede-
rek, aksi yonde karar veren ilk derece
mahkemesinin kararini  bozmustur.
itk derece mahkemesinin kararinda
direnmesinin ardindan s6z konusu
uyusmazlik Yargitay Hukuk Genel Ku-
rulu 6nune gelmistir.

Hukuk Genel Kurulu’'nun uyusmazliga
iliskin kararini inceledigimizde, Ku-
rul'un oncelikli olarak somut olay ile
ilgili gormus oldugu kanun hakum-
lerine atifta bulundugunu, ardindan
ilgili kanun hukumlerini bir arada yo-
rumlayarak A Anonim Sirketi yonetim
kurulu uyelerinin somut olaya konu
vergi cezasindan sorumluguna iliskin
karar verdigini gérmekteyiz.

Kurul oncelikle mulga 818 sayili Borg-
lar Kanunu’'nda (eBK) “Borglarin Te-
sekkulu” basligi altinda yer alan haksiz
fillden dogan borglara iligkin duzenle-
meleri irdelemis; eBK madde 41'e atif
yaparak haksiz fiilden s6z edilebilme-
si icin aranan dort unsura deginmistir.
Karar gerekcgesinde de belirtildigi gibi
haksiz fiil, kusurlu ve hukuka aykiri bir
eylemle baskasina zarar verilmesidir.
Haksiz fiilin varligindan s6z edilebilme-
si icin ortada hukuka aykir bir fiil bu-
lunmal, fiili gerceklestiren kisinin ku-
suru olmali, fiilin sonucunda bir zarar
meydana gelmis olmali ve son olarak
s6z konusu zarar ile hukuka aykir fiil
arasinda uygun illiyet bagi bulunma-
lidir. Hukuk Genel Kurulu’nun isabet-
li olarak degerlendirmis oldugu gibi,
uyusmazlik konusu olayda A Sirketi
yonetim kurulu dyeleri ile yeminli mali
musavirin, hukuka aykiri sekilde duzen-
lenen sahte faturalara dayali olarak B
Mal Muadurlugu’'nden vergi iadesi ala-
rak kamu zararina neden olmasi acik bir
sekilde haksiz fiil teskil etmektedir. Bu
noktada, Hukuk Genel Kurulu eBK mad-
de 41’'e ikinci kez atif yaparak, kusuru
ile hukuka aykiri bir eylemle baskasina
zarar veren kimsenin bu zarari tazmine
mecbur oldugunu ve haksiz fiilden so-
rumlulugun tazminat borcunun kayna-
gini olusturdugunu ifade etmistir. S6z
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tion obligation. When we consider the
provision of the Article in the context
of the concrete event, we acknowledge
that the damage resulting from the tort
of the legal entity’s organ, namely the tax
penalty, must be compensated by those
who are responsible for this tort.

Subsequent to its explanations relat-
ed to tort, the Assembly of Civil Cham-
bers stated that the necessity adju-
dicated in the canon for the organs
of legal entity in order to establish
relations with third parties as a right
holder and to express its will by re-
ferring to Article 49 of the Civil Code
and then by referring to Article 50 of
the Turkish Civil Code, underlines the
fact that the legal entity is responsi-
ble for the acts of its organs and the
organs are personally responsible for
their defects.

Legal entities act through their organs
and can express their will to the external
world through these organs. With this, as
we have stated above and as is stipulat-
ed in Article 50 of the Turkish Civil Code,
legal entities are responsible for the legal
transactions and acts carried out by their
organs, including tort. In addition to this,
as it is explicitly stated in Article 50/3 of the
Turkish Civil Code, organs of legal entities
are also personally responsible for the
damage they cause. Considering that the
organs of legal entities consist of natural
persons and that all kinds of transactions
are carried out by these persons within the
scope of reflecting the will of the legal entity,
holding natural persons liable for damages
resulting from their actions carried out with
the title of an organ of legal entity, is a nat-
ural consequence of the law’s principle of
equity. However, it should not be forgotten
that there must be a link between the torts
carried out by natural persons and their du-
ties relating to the legal entity in order for the
organs of the legal entity to be held respon-
sible for the torts they carry out. When we
examine the concrete case, we perceive that
the respondents, who are members of the
administrative board of Joint Stock Compa-
ny A, caused a treasury loss by means of un-
lawfully arranging a false invoice under the
name of the legal entity and thus carrying
out a tort. It is clear that the members of the
administrative board committed a tort with-
in the scope of function and authority of the
organ with the intention of obtaining a tax
refund on behalf of Joint Stock Company A.

konusu madde hukmunu somut olay
baglaminda ele aldigimizda, tuzel kisi
organinin haksiz fiili sonucu ortaya
¢tkan zararin yani vergi cezasinin bu
haksiz fiilden sorumlulugu dogan ki-
silerce tazmin edilmesi gerektigini an-
lamaktayiz.

Haksiz fiile iliskin aciklamalarinin ardin-
dan, Hukuk Genel Kurulu, Turk Medeni
Kanunu’'nun 49. maddesine atif yaparak
tuzel kisinin hak sahibi olarak ug¢uncu
sahislarla iliski kurabilmesi ve iradesini
aciklayabilmesi icin organlara sahip bu-
lunmasinin gerekli oldugunun kanunda
hukme baglandigini ifade etmis, ardin-
dan Turk Medeni Kanunu madde 50'ye
atif yaparak tuzel kisinin organlarinin
fiillerinden sorumlu oldugunun ve or-
ganlarin da kusurlarindan dolayi ayrica
kisisel olarak sorumlu oldugunun altini
cizmistir.

Tuzel kisiler organlari araciligi ile hareket
ederler ve dis dunyaya karsi iradelerini bu
organlar araciligi ile aciklayabilirler. Hal
boyle iken, yukarida da ifade etmis oldu-
gumuz ve Turk Medeni Kanunu madde
50'de hukum altina alindigi uzere, tuzel
kisiler; organlarinin gerceklestirmis olduk-
lari hukuki islemlerden ve fiillerden, haksiz
fiiller de dahil olmak uzere, sorumludur-
lar. Bununla birlikte, Turk Medeni Kanunu
madde 50/3'de acikca ifade edilmis oldu-
gu gibi tuzel kisi organlar, kusurlarindan
dolayi vermis olduklari zararlardan kisisel
olarak da sorumludurlar. Tuzel kisi organ-
larinin gercgek kisilerden olustugu ve tuzel
kisinin iradesinin yansitilmasi kapsamin-
da her turla islemin bu kisiler araciligi ile
gerceklestirildigi g6z 6nune alindiginda,
gercek kisilerin tuzel kisi ¢atisi altinda or-
gan sifati ile gerceklestirmis oldugu fiiller
sonucu ortaya ¢ikan zararlardan sorumlu
tutulmalan hukukun hakkaniyet ilkesinin
dogal bir sonucudur. Ancak unutulma-
malidir ki tuzel kisilerin organlarinin ger-
ceklestirdikleri haksiz fiillerden sorumlu
tutulabilmesi i¢in organi olusturan gercek
kisilerin gerceklestirmis olduklari haksiz
fiil ile tuzel kisilige iliskin gorevleri arasin-
da bir baglanti bulunmalidir. Somut olayi
inceledigimizde, A Anonim Sirketi yone-
tim kurulu Uyeleri olan davalilarin hukuka
aykin bir sekilde sahte fatura duzenlemek
suretiyle tuzel kisi ¢atisi altinda haksiz fiil
gerceklestirerek hazine zararina sebebiyet
verdiklerini gérmekteyiz. Yonetim kurulu
Uyelerinin, A Anonim Sirketi adina vergi
iadesi alinmasi amaci ile organlik islev ve
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At this point, Joint Stock Company A and the
members of the administrative board are
conjointly responsible for the damage
the administrative board caused. The
fact that a tax penalty was imposed on a
company that has a seperate legal entity
in the concrete case, does not prevent
the body of the legal entity from being
personally responsible for the damage
arising on behalf of the company. As it
is explicitly stated in the canon, the or-
gan of a legal entity is responsible for
the harm it causes. As previously men-
tioned, there is a joint liability relation
between the legal entity and the nat-
ural persons forming the body. Those
who suffer from tortious acts may be
compensated for the damage by the
members of the company’s adminis-
trative board as well as by Joint Stock
Company A within the context of joint
liability.

In our opinion, even though the provi-
sions of the Assembly of Civil Chambers
referred to above are sufficient in order
to reach a conclusion regarding the
concrete event, the Assembly preferred
to maintain its justification by referring
to the provisions of the abolished Turk-
ish Commercial Law. The Assembly
made a reference to Article 321 of the
aTCC regulating the incorporation’s li-
ability for the tortious acts committed
by those who are authorized to rep-
resent or administrate while carrying
out their duties and to Article 336/I-5,
which regulates the joint liability of the
members of the administrative board to
the company or individual sharehold-
ers and to claimants from the company
for their transactions on behalf of the
company in the event that the mem-
bers of the administrative board do not
fulfill their other duties delibaretly or as
a result of negligence, imposed by the
law and the articles of incorporation.
We would like to state that since there
is no loss arising from the defect of the
members of the administrative board
to fulfill a duty imposed by the law or
the articles of incorporation within the
context of the concrete event, we con-
sider that the reference made by the
Assembly is not appropriate.

In conclusion, the Assembly of Civil Cham-
bers evaluated that the tortious acts of
the organs of commercial companies with
legal entity are deemed to be the tort of
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yetkileri kapsaminda s6z konusu haksiz
fiili gerceklestirmis oldugu aciktir. Bu nok-
tada, A Anonim Sirketi ve yonetim kuru-
lu ayeleri muteselsilen yonetim kurulu
Uyelerinin sebebiyet verdigi zarardan
sorumludur. S6z konusu olayda vergi
cezasinin ayri bir tuzel kisiligi bulu-
nan sirket hakkinda kesilmis olmasi,
tuzel kisi organinin sirket adina dogan
bu zarardan kisisel olarak da sorumlu
olmasini engellemez. Kanunda acik-
ca belirtildigi sekilde tuzel kisi organi,
kusuru ile sebebiyet verdigi zarardan
sorumludur. Tuzel kisi ve organi olustu-
ran gercek kisiler arasinda yukarida da
ifade edildigi tzere muteselsil sorumlu-
luk iliskisi bulunur. Haksiz fiilden zarar
gorenler, muteselsil sorumluluk kapsa-
minda zararint A Anonim Sirketi'nden
tazmin edebilecegi gibi sirket yonetim
kurulu Oyelerinden de bu zarari tazmin
etmelerini isteyebilir.

Kanaatimize gore; somut olaya ilis-
kin olarak sonuca ulasilabilmesi icin
Hukuk Genel Kurulu’nca yukarida atif
yapilan kanun hukumleri yeterli olsa
da Kurul, karara iligskin gerekcelendir-
mesine Eski Turk Ticaret Kanunu hu-
kamlerine atifta bulunarak devam et-
meyi tercih etmistir. Kurul tarafindan
temsile veya idareye yetkili olanlarin
vazifelerini yaptiklari sirada isledikle-
ri haksiz fiillerden anonim sirketin so-
rumlu oldugunu duzenleyen eTTK'nin
321. maddesine ve sirket yonetim ku-
rulu dyelerinin gerek kanunun gerek
esas sozlesmenin kendilerine yukle-
digi sair vazifeleri kasten veya ihmal
neticesi olarak yerine getirmedikleri
halde, sirket namina yapmis olduklari
islemlerden dolayi gerek sirkete ge-
rek munferit pay sahiplerine ve sirket
alacaklilarina karsi muteselsilen so-
rumlu oldugunu duzenleyen 336/I-5.
maddesine atifta bulunulmustur. Be-
lirtmek isteriz ki somut olay nezdin-
de yonetim kurulu Gyelerinin kanun
veya esas soOzlesmenin kendilerine
yuklemis oldugu bir vazifeyi yerine
getirmemis olmalarindan dogan bir
zarar s6z konusu olmadigindan, Kurul
tarafindan yapilan atfin somut olay
nezdinde isabetli olmadigini deger-
lendirmekteyiz.

Hukuk Genel Kurulu netice olarak, gerek-
cede yer vermis oldugu kanun hukumleri-
nin ortaya koydugu sonugtan yola ¢ikarak
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the legal entity and that the company and
the members of the administrative board
are jointly responsible for the damage
caused as a result of the tort, based on the
conclusion presented by the provisions it
mentioned in the justification and prophy-
lactically delivered a judgment relating to
the joint liability of Joint Stock Company A
and the decretorials of the administrative
board arising from the public loss result-
ing from their tortious actions.

V. CONCLUSION

Persons or groups of persons holding
the title of the organ of legal entity
enable the legal entity to utilize its
capacity to act and, thus, enter into
legal relations. Therefore, in legal en-
tities who do not have the ability to
form a will as natural persons and to
declare this will to the external world,
the will formed by legal entity’s or-
gans is considered the will of the le-
gal entity and legal consequences are
attached to this® Therefore, legal en-
tities are responsible for the acts per-

organlarinin haksiz fiillerinin tuzel
kisinin haksiz fiili sayildigini, sirket
ve yonetim kurulu Gyelerinin haksiz
fiil sonucu verilen zararlardan dola-
yI muateselsilen sorumlu oldugunu
degerlendirmis ve isabetli olarak so-
mut olayda A Anonim Sirketi ve yo-
netim kurulu yetkililerinin haksiz ey-
lemleri sonucu vermis oldugu kamu
zararindan muteselsilen sorumlu ol-
duklarina iligkin karar vermistir.

V.SONUC

Tuzel kisinin organ sifatini tasiyan
kisi ya da kisi topluluklari, tuzel ki-
sinin fiil ehliyetini kullanmasini ve
boylece hukuki iliskilere girmesini
saglarlar. Dolayisi ile gercek kisiler
gibi irade olusturma ve bu iradeyi
dis dunyaya karsi aciklama imka-
nina sahip olmayan tuzel kisilerde
organlari tarafindan olusturulan
irade, tuzel kisinin iradesi sayilir ve
buna hukuki sonucglar baglaniré. Bu
nedenle tuzel kisiler organlari ta-
rafindan gerceklestirilen fiillerden,

\
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formed by their organs, including tor-
tious acts. At the same time, natural
persons or groups of individuals who
represent the legal entity under the
title of organ committing the tortious
act are jointly liable together with
the legal entity for damages result-
ing from an injury due to their faults.
At this point, there is a joint liability
relation between the legal entity and
its organs. In our opinion, specifical-
ly in the concrete incident, the legal
entity and the organ of the legal en-
tity are also jointly liable for damages
resulting from the tortious act of the
organ of the legal entity based on our
explanations stated above. The fact
that the tax penalty subject to the
incident is imposed on behalf of the
legal entity does not eliminate the li-
ability of the organ of the legal entity
regarding this penalty. The members
of the administrative board and Joint
Stock Company A are jointly liable for
damages resulting from the tortious
act, namely the tax penalty. In this re-
gard, we consider the Supreme Court
Assembly of Civil Chambers’ decision
regarding the joint liability of the
members of the administrative board
of Joint Stock Company A for the pen-
alty of tax evasion to be appriopriate.

y
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haksiz fiiller de dahil olmak Uzere
sorumludurlar. Ayni zamanda tu-
zel kisiyi organ sifati altinda temsil
eden ve haksiz fiili gerceklestiren
gercek kisi ya da kisi topluluklari da
kusurlarindan dolayi sebebiyet ver-
mis olduklari zararlardan tuzel kisi
ile birlikte sorumlu olurlar. Bu nok-
tada tuzel kisi ve organlari arasinda
muteselsil sorumluluk iliskisi bulun-
maktadir. Kanaatimizce somut olay
6zelinde de tuzel kisi organinin ger-
ceklestirmis oldugu haksiz fiil sonu-
cu ortaya c¢ikan zarardan yukarida
yer vermis oldugumuz agiklamalar-
dan hareketle, tazel kisi organi ve
tuzel kisi muteselsilen sorumludur-
lar. Olaya konu vergi cezasinin tuzel
kisi adina kesilmis olmasi, tuzel kisi
organinin bu cezaya iliskin sorum-
lulugunu ortadan kaldirmamakta-
dir. Haksiz fiil sonucu ortaya ¢ikan
zarardan yani vergi cezasindan yo-
netim kurulu Gyeleri ve tuzel kisi A
Anonim Sirketi muteselsil olarak so-
rumludurlar. Bu dogrultuda Yargitay
Hukuk Genel Kurulu'nun A Anonim
Sirketi yonetim kurulu u0yelerinin
vergi kacakc¢iligr cezasindan mute-
selsilen sorumlu olduklarina iligkin
vermis oldugu kararin isabetli oldu-
gunu degerlendirmekteyiz.
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