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ABSTRACT

Advances in technology have extended into com-
mercial life. The widespread use of electronic com-
merce for marketing activities for goods or services,
which are of great importance in commercial life,
have moved into the technological infrastructure.
With such developments making it easier to reach
customers, the customer can be affected by market-
ing/advertising mobbing. At the same time, natural
or legal persons are collecting contact or identity in-
formation of consumers who are not their customers.
These commercial activities resulted in regulations in
this field and raised the question of legal changes re-
lated to electronic commerce and e-commerce com-
munication and the need for Turkish legislation to ac-
count for these changes. In response to this need, the
Law on the Regulation of Electronic Commerce No.
6563 entered into force in 2014.
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OZET

Teknolojide meydana gelen gelismeler ticari ha-
yata da sirayet etmis, ticari hayatta buyuk onem
taslyan mal veya hizmet pazarlama faaliyetleri
elektronik ticaretin yayginlasmasiyla teknolojik alt
yaplya tasinmistir. Musteriye daha kolay ulasmayi
saglayan bu gelismeler ile her an ulasilabilir olan
musteri, pazarlama/ reklam mobbingi altinda kal-
maktadir. Ote yandan ticari faaliyette bulunan ger-
cek veya tuzel kisiler tarafindan musterisi olmayan
tuketicilere de ulasmak adina, tuketicinin iletisim
bilgilerinin veya kimlik bilgilerinin elde edilmesi bu
alanda birtakim duzenlemeler yapilmasini gunde-
me getirmistir. Bu kapsamda; elektronik ticaret ve
e- ticari iletisim ile ilgili yasal degisiklikler gunde-
me gelmis, mevzuatimizda birtakim duzenlemeler
yapilmasi ihtiyaci dogmustur. 2014 yilinda yuruar-
luge giren 6563 sayili Elektronik Ticaretin Duzen-
lenmesi Hakkinda Kanun ve bagl yonetmelikler
ile sOz konusu ihtiyaca hukuken cevap verilmeye
calisitmisgtir.
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There are two main factors that need to be taken into account for a message to be defined as a
commercial electronic message. Firstly, the environment in which the message is delivered to the
consumer must be an “electronic” environment, regardless of which communication tool is used.

Bir iletiyi, ticari elektronik ileti olarak addedebilmek icin goz oniinde bulundurulmasi gereken
birtakim unsurlar mevcuttur. Oncelikle s6z konusu iletilerin tiiketiciye ulastirildig1 ortamin tes-

piti bu unsurlardan biridir.

4

FOOTNOTE

1 Law on the Regulation of Elec-
tronic Commerce numbered 6563,
0G.05.11.2014 N. 29166

2 Murat Volkan Dulger, Ticari Elek-
tronik Ileti ve iletim Sistemi, https:/
dulger.av.tr/2020/12/16/ticari-elek-
tronik-ileti-ve-ileti-yonetim-sistemi/
(Date Accessed: 07.02.2021).

3 Mehmet Bedii Kaya, Elektronik Ti-
caret Hukuku, On Iki Levha Yayincilik,
Istanbul, 2020, p. 81.

I.INTRODUCTION

In Article 2 of the Law on the Regulation
of Electronic Commerce No. 6563 (Law),
commercial electronic message is defined
as “data, audio and video messages trans-
mitted electronically using the means of
telephone, call centers, fax, auto dialers,
smart voice recorder systems, electronic
mail, short message services and sent for
commercial purposes”. In the ongoing para-
graph of the same article, natural or legal
persons that conducted electronic com-
merce activities are defined as service pro-
viders. People who are the addressees of
the commercial electronic messages are de-
fined as "consumer or real or legal persons
acting for professional or other purposes™.

There are two main factors that need to be
taken into account for a message to be de-
fined as a commercial electronic message.
Firstly, the environment in which the mes-
sage is delivered to the consumer must be
an "electronic" environment, regardless of
which communication tool is used. The sec-
ond factor is the commercial nature of the
messages that are transmitted electronical-
ly2. The intensive use of commercial mes-
sages by businesses to reach consumers
raised the need for an obligation of an ap-
proval mechanism.

I. GIRIS

6563 sayili Elektronik Ticaretin Duzenlen-
mesi Hakkinda Kanun’un (“Kanun”) 2. mad-
desinde ticari elektronik ileti, “telefon, cagr
merkezleri, faks, otomatik arama makineleri,
akilli ses kaydedici sistemler, elektronik pos-
ta, kisa mesaj hizmeti gibi vasitalar kullani-
larak elektronik ortamda gerceklestirilen ve
ticari amaglarla gonderilen veri, ses ve go-
rantu igerikli iletiler” olarak tanimlanmistir.
Ayni maddenin devam eden fikrasinda elekt-
ronik ticaret faaliyetinde bulunan gergcek ya da
tuzel kisiler ise hizmet saglayici olarak tanim-
lanmistir. Ticari elektronik iletilerin muhatabi
olan kisiler ise “tuketiciyi ya da mesleki veya
diger amaclarla hareket eden gercek veya tu-
zel kisi” olarak tanimlanmustir™.

Bir iletiyi, ticari elektronik ileti olarak adde-
debilmek i¢in g6z 6nande bulundurulmasi
gereken birtakim unsurlar mevcuttur. Once-
likle s6z konusu iletilerin tuketiciye ulastiril-
digi ortamin tespiti bu unsurlardan biridir.
Elektronik ileti, hangi iletisim araci kullanila-
rak gerceklestirildigi fark etmeksizin “elekt-
ronik” ortamda iletilir. Diger bir husus ise,
elektronik ortamda iletilen bu iletilerin ticari
niteligidir2. isletmelerin tuketiciye ulagmak
icin ticari iletileri yogun olarak kullanmasi bu
alanda bir onay mekanizmasini devreye sok-
ma zorunlulugunu dogurmustur.
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I1. MESSAGE
MANAGEMENT SYSTEM

A. Establishment and Scope

The Ministry of Commerce was authorized
to set up a central approval system known
as the Message Management System (IYS)
for managing message permissions and
recording commercial electronic message
approvals®. The Law that came into force
in 2015 and the amendment of 2017 stipu-
late that state institutions and organizations,
professional organizations that are similar
to public institutions and other natural or
legal persons must enter into the system
the information requested by the Ministry of
Commerce. With the amendment, it became
obligatory for service providers who want
to send commercial messages to record
the approvals they receive with the 1YS and
any approvals not transferred to the IYS are
deemed invalid.

In the Regulation on Commercial Commu-
nication and Commercial Electronic Mes-
sages (Regulation), published in the Official
Gazette No. 29417 on 15.07.2015, and the
Regulation on the Amendment of the Reg-
ulation on Commercial Communication
and Commercial Electronic Messages, pub-
lished on 04.01.2020, the IYS is defined as

MESSAGE MANAGEMENT SYSTEM

1. ILETi YONETIM
SISTEMI

A. Kurulus ve Kapsami

6563 sayili Elektronik Ticaretin Duzenlen-
mesi Hakkinda Kanun’un 2015'te yurarlage
girmesinin ardindan 2017'de yapilan de-
gisiklikle kamu kurum ve kuruluslari, kamu
kurumu niteligindeki meslek kuruluslari ve
diger gergek veya tuzel kisilerin, Ticaret Ba-
kanlg@i tarafindan istenen bilgileri Bakanlik-
¢a olusturulan sisteme bildirmeleri duzen-
lenmistir. Ticari elektronik ileti onaylarinin
alinmasina ve reddedilmesine olanak sag-
layan bir sistem kurmaya ya da kurdurmaya
yetkili kilinan Ticaret Bakanlig, ileti Yonetim
Sistemi olarak bilinen merkezi onay sistemi-
nin kurulmasini saglamistir®. Bu degisiklik ile
ticari ileti gbndermek isteyen hizmet sagla-
yicilar ile ilgili mevzuat kapsaminda aldiklari
onaylari, ileti izinlerinin yonetilmesini sagla-
yan lleti Yonetim Sistemi’'ne (“iYS”) kaydet-
me zorunlulugu getirilmis ve iYS'ye aktaril-
mayan onaylarin gecersiz kabul edilecegi
duzenlenmistir.

15.07.2015 tarihli ve 29417 sayili Resmi Ga-
zetede yayimlanan “Ticari iletisim ve Ticari
Elektronik iletiler Hakkinda Yonetmelik”te
("Yonetmelik”) 04.01.2020 tarihinde “Ticari
iletisim ve Ticari Elektronik iletiler Hakkinda
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1 6563 sayili Elektronik Ticaretin
Duzenlenmesi  Hakkinda  Kanun,
RG.05.11.2014 S. 29166.

2 Murat Volkan Dulger, Ticari Elek-
tronik lleti ve iletim Sistemi, https:/
dulger.av.tr/2020/12/16/ticari-elek-
tronik-ileti-ve-ileti-yonetim-sistemi/
(Erigim Tarihi: 07.02.2021).

3 Mehmet Bedii Kaya, Elektronik Ti-
caret Hukuku, On ki Levha Yayincilik,
Istanbul, 2020, s. 81.
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4

FOOTNOTE

4 Regulation on the Amendment of
the Regulation on Commercial Com-
munication and Commercial Electron-
ic Messages

5 Dilger, Ticari Elektronik ile-
ti ve lletim Sistemi, https:/dulger.
av.tr/2020/12/16/ticari-elektronik-ile-
ti-ve-ileti-yonetim-sistemi/  (Date Ac-
cessed: 07.02.2021).

6 Regulation on Commercial Commu-
nication and Commercial Electronic
Messages, OG. 15.07.2015, N. 29417.
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“the system that enables commercial elec-
tronic message approval, exercises the right
to refuse, and manages the complaint pro-
cesses”“. In the following provisions of the
Regulation, registration to the 1YS is made
a mandatory part of the process of sending
commercial electronic messages, and send-
ing commercial messages to people without
prior consent is prohibited. However, the
2nd paragraph of Article 6 stipulates that
merchants and tradespeople are an excep-
tion and commercial electronic messages
can be sent to these people without prior
approval.

The Ministry of Commerce, which is re-
sponsible for managing the 1YS, authorized
the Union of Chambers and Commodity
Exchanges of Turkey (TOBB) to establish
Message Management System Inc. and
transferred the management of the IYS to
this company?®. This company, which is de-
fined as an organization in the Regulation, is
obliged to prepare the technical infrastruc-
ture for the purpose of recording approval
and rejection information and obtaining ap-
proval, and to exercise the right to refuse, re-
ceiving and reporting commercial electron-
ic message complaints, and to manage the
complaint process quickly and effectively,
and for intermediary service providers to use
the system and to make technical infrastruc-
ture accessible to the Ministry.

Article 11 of the Regulation stipulates that
service providers may not only send com-
mercial electronic messages to receivers
for whom they have previously obtained
approval but can also send them through in-
termediary service providers. The service of
the intermediary service provider is limited
to the technical possibilities for the service
provider to fulfill its obligations. The inter-
mediary service provider has no obligation
to check the content of the message or to
check whether there is any illegal activity or
situation regarding the content or the goods
or services subject to the content. How-
ever, it should check the approvals on the
IYS before sending messages and not send
messages to recipients who do not give
commercial electronic message approval.
Furthermore, the Regulation prohibits the
intermediary service provider from obtain-
ing approval to send commercial electronic
messages on behalf of others for the pur-
pose of promoting their goods and services
or marketing or promoting their business.
The intermediary service provider is only
able to send the messages of service provid-

Yonetmelikte Degisiklik Yapilmasina Dair
Yonetmelik” ile yapilan degisiklikle iYS “Ti-
cari elektronik ileti onayl alinmasina, red-
detme hakkinin kullanilmasina ve sikayet
sureglerinin yonetilmesine imkan taniyan
sistem” olarak tanimlanmistir®. Yonetmeli-
gin devam eden hukumlerinde ticari elekt-
ronik ileti gonderilmesi isleminde iYS'ye
kayit zorunlu hale getirilmis olup, 6nceden
onay! bulunmayan kisilere ticari ileti gon-
derilmesi yasaklanmistir. Ancak Kanun’un
6. maddesinin 2. fikrasinda esnaf ve tacir-
ler istisna tutularak 6nceden onayi olmasa
da bu kisilere ticari elektronik ileti gbnderi-
lebilecegi duzenlenmisgtir.

iYS sisteminin yonetilmesinden so-
rumlu olan Ticaret Bakanligi, Turkiye
Odalar ve Borsalar Birligi'ni (“TOBB”")
yetkilendirmis ve TOBB tarafindan ileti
Yonetim Sistemi A.S. isimli sirket kuru-
larak iYS'nin yonetimi bu sirkete devre-
dilmistir®. Yonetmelikte Kurulus olarak
tanimlanan bu sirket; onay ve ret bilgi-
lerinin 1YS'ye kaydedilmesi, iYS Uzerin-
den onay alinmasi, reddetme hakkinin
kullanilmasi, ticari elektronik ileti sika-
yetlerinin alinmasi, raporlanmasi, sika-
yet surecinin hizli ve etkin bir sekilde
yonetilmesi ve araci hizmet saglayicila-
rin sistemi kullanmasi amaciyla teknik
altyapiyl hazirlamak ve Bakanligin eri-
simine agcmakla yukumludar.

Yonetmeligin 11. maddesi ile hizmet
saglayicinin, 6nceden onayini aldigi
alicilara ticari elektronik iletileri ken-
disinin gonderebilmesinin yani sira
aracl hizmet saglayicilar vasitasiyla da
gonderebilecegi duzenlenmistir. Ara-
cl hizmet saglayicinin hizmeti, hizmet
saglayicinin  yokumlaluklerini yerine
getirmesine yonelik teknik imkanlarla
sinirlidir. Araci hizmet saglayicinin ileti
iceriklerini kontrol etmek, bu icerik ve
icerige konu mal veya hizmetle ilgili hu-
kuka aykiri bir faaliyetin ya da durumun
s6z konusu olup olmadigini arastirma
yuakumlulogu bulunmamaktadir. Ancak
ileti gonderimine baglamadan &nce
iYS Gzerinde onaylari kontrol etmek ve
ticari elektronik ileti onaylr vermeyen
alicilara ileti gonderimi yapmamalidir.
Ayrica Yonetmelikteki duzenleme ile
aracl hizmet saglayicinin baskalari adi-
na, onlarin mal ve hizmetlerini tanitma,
pazarlama ya da isletmesini tanitma
amaciyla ticari elektronik ileti gonder-
mesi i¢cin onay almasi yasaklanmistir.
Araci hizmet saglayici yalnizca iYS'ye
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ers registered with the 1YS. If the service pro-
vider wants to send a message for situations
that do not require approval. the intermedi-
ary service provider must obtain a separate
statement from the service provider in that
direction. The obligation of the intermediary
service provider, on the other hand, is reg-
ulated as notifying the IYS in the event that
the buyers close their subscription line.

B. Proceeding

The first step for natural and legal persons
who want to send commercial electronic
messages in accordance with the legislation
is to register with the 1YS. As a rule, a user
registered on the system will not be able to
send commercial electronic messages to re-
cipients who do not give consent on the IYS
system. However, Regulation sets out the
situations that do not require approval sep-
arately and in detail as followss®:

- Commercial electronic messages regard-
ing the change, use and maintenance of the
goods or services provided, in the event that
the receiver provides his/her contact informa-
tion in order to communicate with him/her;

- Commercial electronic messages sent by
companies engaged in intermediary activ-
ities in accordance with the legislation on
the capital market for informative purposes
to their customers;

- Messages containing notifications regard-
ing ongoing subscription, membership or
partnership status, collection, debt remind-
er, information update, purchase and deliv-
ery or similar situations, and messages con-
taining the obligation to provide information
to the service provider brought by the rele-
vant legislation;

- Commercial electronic messages sent to
the electronic contact addresses of receivers
who are merchants or tradespeople, provided
that they do not refuse to receive commercial
electronic messages and by not encouraging
or promoting any goods or services.

Although the Regulation considers sending
commercial electronic messages to receiv-
ers who are merchants or tradespeople is
considered a situation that does not require
approval, in this case, the service provider is
obliged to check on the IYS whether the re-
cipients have exercised their right to refuse
before sending the message. In other excep-
tions that do not require approval, it is spe-
cifically stated that there is no need to exer-
cise control on the IYS. It is clear that in the
event of a possible dispute, the responsibil-

MESSAGE MANAGEMENT SYSTEM

kayit olan hizmet saglayicilarin iletile-
rini gonderebilecektir. Hizmet saglayi-
cl; onay gerektirmeyen durumlar igin
ileti gondermek ister ise, araci hizmet
saglayici bu yénde hizmet saglayici-
dan ayrica beyan almalidir. Araci hizmet
saglayiciise, alicilarin abonelik hattini kapat-
malari halinde iYS’ye bu durumu bildirmekle
yukamluadur.

B. Usul

Ticari elektronik ileti gondermek isteyen
gercek ve tuzel kisilerin bu iletileri mevzu-
ata uygun olarak goénderebilmesinde ilk
adim, iYS'ye kaydolunmasi zorunlulugudur.
iletilerin alicilar tarafindan yonetilmesini ve
merkezi bir sistemde kontrol edilebilmesi-
ni saglayan bu sisteme kaydolan kullanici,
kural olarak iYS sistemi Gzerinde onayi bu-
lunmayan alicilara ticari elektronik ileti gon-
deremeyecektir. Ancak Yonetmelik'te onay
gerektirmeyen durumlar da ayrica ve detay-
lica asagidaki sekilde duzenlenmistir®:

Alicinin  kendisiyle iletisime gecilmesi
amaciyla iletisim bilgilerini vermesi halin-
de, temin edilen mal veya hizmetlere iliskin
degisiklik, kullanim ve bakima yonelik ticari
elektronik iletiler
- Sermaye piyasasina iliskin mevzuat uyarin-
ca aracilik faaliyetinde bulunan sirketlerce
musterilerine bilgilendirme amacli gonderi-
len ticari elektronik iletiler
- Devam eden abonelik, Uyelik veya ortak-
ik durumu ile tahsilat, bor¢ hatirlatma, bil-
gi guncelleme, satin alma ve teslimat veya
benzeri durumlara iliskin bildirimleri iceren
iletiler ile hizmet saglayiciya ilgili mevzuatla
getirilen bilgi verme yakumlulugunu iceren
iletiler
- Ticari elektronik ileti almay reddetmeme-
leri kaydi ve herhangi bir mal veya hizmet
6zendirilmemek veya bunlarin tanitimi yapil-
mamak suretiyle tacir veya esnaf olan alicila-
rin elektronik iletisim adreslerine gdénderilen
ticari elektronik iletiler

Tacir veya esnaf olan alicilara ticari elekt-
ronik ileti gonderilmesi her ne kadar
Yonetmelikte onay gerektirmeyen du-
rumlar arasinda sayilsa da, bu durumda
ileti gondermeden 6nce hizmet saglayi-
clya iYS uzerinden alicilarin ret hakkini
kullanip kullanmadigini kontrol etme
yukumlulugu getirilmistir. Onay gerek-
tirmeyen diger istisnalarda ise ozellikle
iYS uzerinde kontrol yapilmasina gerek
olmadigi 6zellikle belirtilmistir. Buradan
hizmet saglayicinin olasi bir uyusmazlik

MAKALELER

A

4 Ticari lletisim Ve Ticari Elektronik
lletiler Hakkinda Yonetmelikte Degisik-
lik Yapilmasina Dair Yonetmelik

DiPNOT

5 Diulger, Ticari Elektronik ile-
ti ve iletim Sistemi, https://dulger.
av.tr/2020/12/16/ticari-elektronik-ile-
ti-ve-ileti-yonetim-sistemi/ (Erisim Tar-
ihi: 07.02.2021).

6 Ticari Iletisim ve Ticari Elektron-
ik lletiler Hakkinda Yonetmelik, RG.
15.07.2015, S. 29417.
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ity of the service provider for receivers who
are merchants or tradespeople is increased.
Approval for commercial electronic messag-
es can be obtained via IYS and other meth-
ods. In the event of getting approval via IYS,
approval is taken directly on the IYS. An af-
firmative declaration of intent and electronic
contact address is included in the approvals
received through the IYS.

Approval can also be sought by other meth-
ods, in writing or by any means of electronic
communication. Approval includes an affir-
mative declaration of intent that the recipi-
ent accepts the sending of commercial elec-
tronic messages, name and surname and
electronic contact address of the recipient.
The signature of the approver is required for
the physical approval obtained in the physi-
cal environment. The receipt of the approval
received electronically should be forwarded
to the electronic communication address of
the recipient within 24 hours, with the possi-
bility of rejecting it. Approvals that are not re-
ceived through the IYS must be recorded by
the service provider in the 1YS within three
work days. Approvals that are not registered
inthe 1YS are considered invalid. For approv-
als that are not received through the IYS, the
burden of proof that the approval was ob-
tained belongs to the service provider.

Commercial electronic message approval is
obtained either through the IYS or through
other methods specified in the regulation;
no request for approval should be made by
sending a commercial electronic message
to the electronic communication address of
the recipient.

If consentisincluded in the content of a con-
tract, such as subscription, sales and mem-
bership agreement, the approval should be
received at the end of the contract, before
the affirmative declaration of intent or signa-
ture, under the commercial electronic mes-
sage title line, with the possibility of rejec-
tion, in at least twelve point sized type. In the
approvals given to one of the parties in the
agency, especially an authorized business
or dealership agreement, it will be deemed
to have been given for the other party of
the contract, limited to the goods, services
or brands subject to that contract. The ser-
vice provider may also use the approval it
receives for goods and services offered as
a promotion provided that the promotional
relationship is subject to a contract together
with its own goods or services. In the confir-
mation text, the affirmative declaration of in-

durumunda tacir ve esnaf olan alicilarina
iliskin sorumlulugunun arttinldigi soyle-
nebilecektir.

Ticari elektronik iletilere iliskin onayin
iYS uzerinden ve diger yontemlerle
alinmasina imkan taninmistir. iYS Gze-
rinden onay alinmasi durumunda, onay
direkt iYS tzerinden alinmaktadir. iYS
Uzerinden alinan onaylarda olumlu ira-
de beyani ve elektronik iletisim adresi
yer alir.

Diger yontemlerle onay alinmasi duru-
munda; onay yazili olarak veya her turlu
elektronik iletisim araciyla alinmaktadir.
Onayda, alicinin ticari elektronik ileti
gonderilmesini kabul ettigine dair olum-
lu irade beyani, adi ve soyadi ile elektro-
nik iletisim adresi yer alir. Fiziki ortamda
alinan onaylarda onay verenin imzasl
aranmaktadir. Elektronik ortamda alinan
onayin alindig bilgisi, reddetme imkani
da taninmak suretiyle, alicinin elektronik
iletisim adresine 24 saat icinde iletilme-
lidir. 1YS Uzerinden alinmayan onaylar,
hizmet saglayici tarafindan tg¢ is gunu
icinde iYS'ye kaydedilir. iYS'ye kaydedil-
meyen onaylar gecgersiz kabul edilir. iYS
Uzerinden alinmayan onaylarda, onayin
alindigina iliskin ispat yuokamlaluagua hiz-
met saglayiciya aittir.

Ticari elektronik ileti onayi; gerek iYS
Uzerinden gerek yonetmelikte belirtilen
diger yontemlerle alinsin, alicinin elekt-
ronik iletisim adresine ticari elektronik
ileti gonderilerek onay talebinde bulu-
nulmamalidir.

Onayin; abonelik, satis ve uyelik s6z-
lesmesi gibi bir s6zlesmenin icerigine
dahil edilerek alinmasi s6z konusu
ise, s6z konusu onay; s6zlesmenin so-
nunda, olumlu irade beyanindan veya
imzadan once, ticari elektronik ileti
kenar basligl altinda, reddetme imka-
ni da taninarak en az on iki punto ile
yazilarak alinmalidir. Acentelik, o6zel
yetkili isletme ya da bayilik sozles-
mesindeki taraflardan birine verilen
onaylarda ise, onay; bu so6zlesmeye
konu mal, hizmet veya marka ile sinir-
i olarak s6zlesmenin diger tarafi i¢in
de verilmis kabul edilecektir. Hizmet
saglayicr aldigi onayi, promosyon ilis-
kisinin bir so6zlesmeye bagli olmasi
sartiyla kendi mal veya hizmetleri ile
birlikte olmak kaydiyla promosyon
olarak sunulan mal ve hizmetler igin
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tent should not be pre-selected, but the buy-
er should be given the right to choose. The
service provider should not claim commer-
cial electronic message approval from the
receiver as a prerequisite for the provision
of the goods and services it offers, and must
act based on free will and in accordance
with the rule of honesty.

The Regulation also stipulates the nature of
the commercial electronic message to be
transmitted to the receiver by the service
provider. The content of the commercial
electronic message must comply with the
approval received from the recipient. The
Central Registration System number and
trade name, name and surname of trades-
people and T.R. or tax identification number
must be included in the header or content of
the message. In addition, it must fulfill its ob-
ligation to inform the receiver by including
other information that promotes him/her.

If the nature of the commercial electronic
message cannot be clearly understood from
its content, a qualitative phrase such as pro-
motion, campaign and information should
be clearly included. In addition, it should be
ensured that the recipient can easily access
the comprehensive information.

The legislative regulations allow recipients
to refuse to receive messages without any
justification whenever they want. As soon
as a recipient makes a rejection notification,
the approval of the recipient regarding the
communication channel through which the
notification was made is invalidated. A rejec-
tion notification made to one of the parties
in the agency, specially authorized business
or dealership agreement is deemed to have
been made to all parties. The party receiving
the rejection notification is obliged to inform
the other party about this issue.

Whichever communication channel the
commercial electronic message is sent
through, the rejection notification is pro-
vided through the same communication
channel, provided that it is easy and free
of charge. The possibility of rejection must
be included in every commercial electron-
ic message sent. Although commercial
electronic messages are rejected by the
recipient, this does not invalidate the fact
that notifications that must be sent to the
recipient according to the provisions of the
relevant legislation to which the service pro-
vider is subject. If the rejection notifications
are made by any means other than IYS, they

MESSAGE MANAGEMENT SYSTEM

de kullanabilecektir. Onay metninde;
olumlu irade beyani ¢énceden secil-
mis olarak yer almamali, aliciya se¢im
hakki verilmelidir. Hizmet saglayicy;
alicidan ticari elektronik ileti onayi
vermesini, sundugu mal ve hizmetin
temini icin 6n sart olarak ileri surme-
meli, 6zgur iradeye dayali ve duruast-
luk kuralina uygun hareket etmelidir.

Yonetmelikte, hizmet saglayici tarafin-
dan aliciya iletilecek ticari elektronik
iletinin mahiyeti de ayrica duzenlen-
mistir. Bu minvalde, ticari elektronik
iletinin iceriginin alicidan alinan ona-
ya uygun olmasi gerekmektedir. ileti-
nin basliginda veya iceriginde; tacir-
ler icin MERSIS numarasi ve ticaret
unvanina, esnaflar icin adi ve soyadi
ile T.C. veya vergi kimlik numarasina
yer verilmesi gerekir. Ayrica kendisini
tanitan diger bilgilere de yer vererek
alictya bilgi verme yukumlulugunu
yerine getirmelidir.

Ticari elektronik iletinin niteligi iceri-
ginden acikgca anlasilamiyorsa; tanitim,
kampanya ve bilgilendirme gibi niteligi
belirleyici bir ibareye acik¢a yer verilme-
lidir. ilaveten, alicinin kapsamli bilgilen-
dirmeye kolay bir sekilde ulasabilmesi
de saglanmalidir.

Mevzuattaki duzenlemelerile aliciya iste-
diginde hicbir gerekce gostermeden ileti
almayi reddetme imkani taninmistir. Ali-
ci ret bildiriminde bulundugu anda, bil-
dirimin yapildig iletisim kanalina iliskin
onay! gegersiz kilinmaktadir. Acentelik,
ozel yetkili isletme ya da bayilik sozles-
mesindeki taraflardan birine yapilan ret
bildiriminde; ret bildirimi, taraflarin tu-
mune yapilmis sayilir. Ret bildirimini alan
taraf, bu hususu diger tarafa bildirmekle
yukumludar.

Ticari elektronik ileti hangi iletisim kana-
liyla gonderildiyse, ret bildirimi de kolay
ve Ucretsiz bir sekilde olmak Uzere ayni
iletisim kanaliyla saglanir. Ret bildirimi
imkani, gonderilen her ticari elektronik
iletide yer almalidir. Alici tarafindan ticari
elektronik ileti reddedilmisse de bu du-
rum hizmet saglayicinin tabi oldugu ilgili
mevzuat hukumlerine gore aliciya gon-
derilmesi zorunlu olan bildirimlerin ya-
pilmasina engel teskil etmemektedir. Ret
bildirimleri IYS disindaki vasitalardan biri
ile yapilmissa, onay bildirimleri gibi G¢
is gunu igerisinde iYS'ye yuklenmelidir.
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must be uploaded to the IYS within three
working days. From the moment a rejection
notification reaches the service provider, the
service provider must stop sending com-
mercial electronic messages to the recipient
within three work days.

I1l. PROTECTION OF
PERSONAL DATA

IN COMMERCIAL
ELECTRONIC MESSAGE
SENDING

In order for commercial electronic messages
to be transmitted to recipients, some person-
al data such as name, surname, telephone
number, email address are required and, in
this case, the Personal Data Protection Law
No. 6698 applies. The situation in question
is set out in the Regulation: "The service pro-
vider and the intermediary service provider
and the Organization (IYS Inc.) are responsi-
ble for the preservation of the data obtained
due to the transactions and services they
provide within the framework of this Regu-
lation, without prejudice to the provisions of
the relevant legislation, and for taking the
necessary measures to prevent them from
being accessed and processed illegally. In
order for personal data to be shared with
third parties, processed and used for other
purposes, prior approval must be obtained
from the relevant person." By stating that
the provisions of the relevant legislation are
reserved, it is clearly stated that the Law on
Protection of Personal Data will apply. In this
context, service providers must also fully
carry out their obligations arising from the
Law on Protection of Personal Data for per-
sonal data to be processed.

The burden of proof lies with the service pro-
vider and/or the intermediary service pro-
vider in the case of complaints such as the
proper processing or destruction of person-
al data processed in the sending, storage,
information or approval records of commer-
cial electronic messages. The service pro-
vider and/or intermediary service provider
is obliged to keep the approval records for
three years from the date the approval ex-
pires, and other records regarding commer-
cial electronic messages for three years from
the date of registration and, if requested, to
submit these records to the Ministry where
disputes arise regarding these transactions’.

Ret bildirimi hizmet saglayiciya ulastigi
andan itibaren hizmet saglayicinin Gg is
gunu icerisinde aliciya ticari elektronik
ileti gbndermeyi durdurmasi gerekir.

I1l. TICARIi ELEKTRONIK
iLETi GONDERIMiINDE
KiSiSEL VERILERIN
KORUNMASI

Ticari elektronik iletilerin alicilara iletilebil-
mesi i¢in alicilanin ad, soy ad, telefon nu-
marasl, mail adresi gibi bir takim kisisel ve-
rilerine ihtiya¢c duyulmakta ve bu durumda
6698 sayili Kisisel Verilerin Korunmasi
Kanunu uygulama alani bulmaktadir. S6z
konusu durum Yonetmelikte de “hizmet
sa@layici ve araci hizmet saglayici ile Kuru-
lus (IYS A.S.) bu Yonetmelik gercevesinde
yapmis oldugu islemler ve sundugu hiz-
metler nedeniyle elde ettigi verilerin, ilgili
mevzuat hukumleri sakli kalmak kaydiyla
muhafazasindan ve hukuka aykiri olarak
bunlara erisilmesini ve islenmesini 6nle-
mek amaciyla gerekli tedbirlerin alinma-
sindan sorumludur. Kisisel verilerin; ugun-
cu kisilerle paylasilabilmesi, islenebilmesi
ve baska amaclarla kullanilabilmesi igin
ilgili kisiden 6nceden onay alinmasi gere-
kir.” seklinde ayrica duzenlenmis ve ilgili
mevzuat hukumleri sakli kalmak kaydiyla
demek suretiyle Kisisel Verilerin Korunma-
sl Kanunu'nun uygulanacagi acikca ifade
edilmistir. Bu kapsamda; islenecek kisisel
verilere iliskin hizmet saglayicilarin, Kisisel
Verilerin Korunmasi Kanunu’ndan dogan
yukumlaluklerini de eksiksiz olarak yerine
getirmesi gerekmektedir.

Ticari elektronik iletilerin génderiminde
islenen kisisel verilerin usultne uygun ola-
rak islenmesi veya yok edilmesi, muhafa-
zasi, bilgilendirme veya onay kayitlar gibi
hususlar sikayet konusu oldugunda; bu
hususlara iliskin ispat yukua, hizmet sagla-
yiclya ve/ veya aracl hizmet saglayicisinin
Uzerinde birakilmistir. Hizmet saglayici ve/
veya aracl hizmet saglayici onay kayitlari-
ni, onayin gecerliliginin sona erdigi tarih-
ten, ticari elektronik iletilere iliskin diger
kayitlari ise kayit tarihinden itibaren g yil
sureyle saklamakla ve bu islemlere iligkin
cikabilecek uyusmazliklarda talep edilme-
si halinde ise bu kayitlar Bakanliga sun-
makla yukumludar’.
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In case of violation of the procedures in
question, the receivers have the right to
make a complaint in electronic environment
via the e-Government gateway or the web-
site of the Ministry or in writing to the provin-
cial directorate of the place where the com-
plainant is domicile. The complaint petition
must include the complainant’s name, sur-
name, signature and address of residence if
it is a real person, and the title and address if
it is a legal person, and the name, surname
and signature of attorney or person autho-
rized to represent. The complainant can
only file a complaint about commercial elec-
tronic messages sent to their electronic con-
tact addresses, and they must file the com-
plaint within three months from the date
the commercial electronic message is sent.
In Article 14 of the Regulation, the compul-
sory elements of the complaint application
are counted and the recipient’s complaint
application will not be processed if all the
compulsory elements are not specified, al-
though that differs according to the way the
commercial electronic message is sent.

IV. ENFORCEMENT
PROCESS

The Regulation also provides for approvals
received before Law came into force. These
approvals are deemed valid where they in-
clude the recipient's explicit declaration
of intent to receive commercial electronic
messages. It also approves the databases
created by the recipient’s electronic com-
munication address received during the
transactions between the service provider
and the buyer directly for the procurement
of goods or services in approvals received
before the Law came into force. If approv-
al is given for the agency, special authority
or dealer, it is also deemed to be given for
the other party of the contract. In this con-
text, the first commercial electronic message
sent to an approved recipient after the publi-
cation date of the regulation must be includ-
ed in the information that is registered in the
sender's database.

Where general approval has been obtained
for sending commercial electronic messag-
es on behalf of others and, before the Law
came into force, a commercial electronic
message was sent to the recipient based on
this approval, commercial electronic mes-
sages can be sent to recipients for approval
within three months after the date of publi-

MESSAGE MANAGEMENT SYSTEM

S6z konusu usullere aykirilik halinde; ali-
cilar, elektronik ortamda e-Devlet kapisi
veya Bakanligin internet sitesi Uzerinden
ya da yazili olarak sikayetcinin ikametga-
hinin bulundugu yerdeki il mudurlagune
sikayette bulunma hakkina sahiptirler.
Sikayet dilekgesinde sikayetci gergek kisi
ise; adi ve soyadi ile imzasi ve ikametgah
adresinin, tuzel kisi ise; unvani ve adresi
ile temsile yetkili kisinin veya vekilin adi ve
soyadi ile imzasinin basvuruda yer almasi
gerekmektedir. Sikayetci; ancak kendisine
ait elektronik iletisim adreslerine gonderi-
len ticari elektronik iletilere iliskin sikayet-
te bulunabilecek olup, sikayetginin sika-
yet bagvurusunu ticari elektronik iletinin
gonderildigi tarinten itibaren u¢ ay iginde
yapmasi gerekmektedir. Yonetmelik'in 14.
maddesinde sikayet basvurusunun zorun-
lu unsurlari sayilmis olup, ticari elektronik
iletinin gonderilme sekline goére farklilik
gostermekle birlikte zorunlu unsurlarin
tamaminin belirtilmis olmamasi halinde
alicinin sikayet basvurusu igsleme alinma-
yacaktir.

IV. YOURURLUK SURECI

Kanun'un ve Yonetmeligin yurarluge girme
tarihinden 6nce alinan onaylara iliskin de
Yonetmelikte ayrica duzenleme vyapilmis
ve Yonetmeligin yurarluk tarihinden énce,
ticari elektronik ileti gonderilmesi amaciyla
alicinin agik irade beyanini icerecek sekilde
alinan onaylar gecerli sayilmistir. Kanunun
yururluk tarihinden 6nce alinan onaylarda
ise, hizmet saglayici ve alici arasinda dogru-
dan mal veya hizmet teminine yonelik islem-
ler sirasinda alicinin elektronik iletisim adre-
sini vermesi ile olusturulan veri tabanlarinin
onayli oldugu kabul edilecektir. Bu sekilde
verildigi kabul edilen onay; acente, 6zel yet-
kili ya da bayiisletme icin verilmis ise, sozles-
menin diger tarafi icin de verilmis kabul edi-
lir. Bu kapsamda onay verdigi kabul edilen
aliciya yonetmeligin yayimi tarihinden sonra
reddetme hakki da taninarak génderilen ilk
ticari elektronik iletide, gonderene ait veri
tabaninda kayitl olduguna dair bilgiye yer
verilmelidir.

Kanunun yurarluk tarininden énce, baska-
lart adina ticari elektronik ileti gonderilmesi
amaciyla genel nitelikli onay alinmis ve bu
onaya dayanilarak aliciya ticari elektronik
ileti gobnderilmis olmasi kaydiyla; Yonetmeli-
gin yayimi tarihinden itibaren t¢ ay icinde ve
bir defaya mahsus olmak tzere, adina ticari
elektronik iletigonderilenler tarafindan onay
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cation of the Regulation. This message also
includes information about who received
the general approval. Where there is no re-
ply to the approval request, the request is
deemed to be rejected. The burden of proof
regarding these matters lies with the sender
of the commercial electronic message.

The transitional provisions also stipulate
that existing databases must be uploaded
to the IYS. With the announcement made
by the Ministry on 07.01.2021, it has been
reported that the time given for service pro-
viders with commercial electronic message
approvals of more than 150 thousand of the
approvals received within the scope of the
Regulation to upload the existing approvals to
the IYS have expired on 31.12.2020.to upload
the existing approvals to the IYS. Citizens have
until February 16, 2021 to check their approv-
als and change their approval preferences via
e-Government or at www.iys.org.tr. The dead-
line for service providers with 150,000 or less
commercial electronic message approvals
to upload their current approvals to the 1YS
expires on May 31, 2021. Controls on these
messages can be carried out between June 1,
2021-July 16, 20218,

If the right of refusal is not used by Turkish
citizens within the specified periods, the data
transferred to the IYS by the service providers
will be deemed approved. The said periods
are related to the control of the current ap-
provals, and after these dates, consumers will
be able to change their commercial electronic
message preferences via the IYS at any time.

V. CONCLUSION

Electronic commerce, which gained
further momentum during the Covid-19
epidemic, has become an inevitable
marketing opportunity for many sectors.
Due to the epidemic, traditional trade
practices have quickly been replaced by
electronic commerce practices. While
businesses try to increase their recog-
nition using commercial electronic mes-
sages, changes to the Law and Regula-
tion have been made in order to protect
consumers from the pressures of mar-
keting and advertising.

alinmasi amaciyla alicilara ticari elektronik
ileti gonderilebilir. Bu iletide, genel onayin
kim tarafindan alindig bilgisine de yer verilir.
Onay talebine sessiz kalinmasi durumunda,
talep reddedilmis sayilir. Bu hususlara iligkin
ispat yukumlulagu ise ticari elektronik iletiyi
gonderen Gzerinde birakilmigtir.

Gegis hukumleri kapsaminda mevcut veri
tabanlarinin iYS'ye yuklenmesi de ayrica du-
zenlenmistir. Bakanlik tarafindan 07.01.2021
tarihinde yapilan duyuru ile Yonetmelik kap-
saminda alinan onaylardan 150 bin adedin
ustunde ticari elektronik ileti onayi olan hiz-
met saglayicilara, mevcut onaylar iYS'ye
yuklemeleri icin 31.12.2020'ye kadar sure
verilmis, bu iletilere iligkin vatandaslarin 16
Subat 2021 tarihine kadar e-Devlet Gzerin-
den veya www.iys.org.tr adresinden onayla-
rinin kontrol edilebilecedi ve onay tercihle-
rinin degistirebilecegi bildirilmistir. 150 bin
adet ve altinda ticari elektronik ileti onayi
olan hizmet saglayicilara, mevcut onaylari-
ni iYS'ye yuklemeleri igin verilen stre ise 31
Mayis 2021 tarihinde sona ermistir. Bu ileti-
lere iligkin ise kontrollerin 1 Haziran 2021 -
16 Temmuz 2021 tarihleri arasinda yapilabi-
lecegi duyurulmustur®.

Belirlenen sureler icinde vatandaslarimiz
tarafindan ret hakkinin kullanilmamasi halin-
de, hizmet saglayicilar tarafindan iYS'ye ak-
tanlan veriler onayli sayilacaktir. S6z konusu
sureler; mevcut onaylarin kontrolune iliskin
olup, bu tarihlerden sonra da tuketiciler iste-
dikleri tarihte 1YS Gzerinden ticari elektronik
ileti tercihlerini degistirebilecektir.

V.SONUC

Ozellikle Covid-19 salgini ile beraber ivme
kazanan elektronik ticaret, teknolojinin de
gelisim hizi g6z 6nune alindiginda pek ¢ok
sektor icin kacinilmaz bir pazarlama imkani ya-
ratmistir. Salginin da etkisiyle geleneksel tica-
ret yontemleri yerini hizli bir sekilde elektronik
ticaret yontemlerine birakmistir. isletmeler; bu
noktada ticari elektronik iletiler ile bilinirlikleri-
ni arttirmaya calismaktayken, Kanun‘da ve Yo-
netmelikte yapilan degisikliklerin uygulanma-
ya konulmasi ile pazarlama ve reklam baskisi
altinda kalan tuketicilerin korunmasi saglan-
maya calisilmigtir.
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Considering the existing regulations in the
legislation, it should be noted that there
has been a serious change in the way that
commercial communication is carried out
in accordance with the principles of trans-
parency and honesty. Although the 1YS has
systemic and consumer protection-oriented
benefits, such as providing a central and
uniform application and managing recip-
ients’ approvals on a single system, since
it also includes compliance with person-
al data protection, service providers must
simultaneously comply with the rules for
sending commercial electronic messages
and the obligations of Personal Data Protec-
tion Law. Otherwise there is a risk of admin-
istrative sanctions, as stipulated in the Law.
Any violation of obligations under the Law
on Protection of Personal Data risks adminis-
trative sanction and judicial penalties within
the scope of the Turkish Penal Code.
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