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ABSTRACT

There are two fundamental methods for shareholders
to extend funds to a company. The first, making a cap-
ital commitment, is where shareholders provide equi-
ty to the company, that is, contributing to the capital
structure of the company, by transferring resources
permanently through a capital commitment. The sec-
ond method, “Thin Capitalisation” is where sharehold-
ers lend to the company on a temporary basis. With a
capital commitment, the shareholder acquires shares
in return for the amount of their capital committment
and no refund of the capital is possible. However,
where the shareholder lends money to the company,
this amount can be refunded. As well as these two
fundamental funding methods, there is a third, hybrid
option, “Capital Advance”. The shareholder initially
lends an amount to the company, and with that loan
grants the company an optional right. whenever the
company wishes, instead of repaying the amount in
cash, the amount may go forward with a capital in-
crease and trade-off the capital commitment debt
that will arise within the framework of the pre-emptive
right of the relevant shareholder with their claims from
the company’. Thus, it becomes possible to convert
the shareholder’s claim in the company into capital.
Although thin capitalisation and capital advance are
frequently used methods in practice, both commer-
cial and tax laws do not fully regulate these methods.
For this reason, it is important to consider the subject
from different viewpoints in the doctrine.
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OZET

Pay sahiplerinin sirkete fon kullandirmalar icin iki temel
yontem vardir. Sermaye taahhudunde bulunmak olarak
adlandinlabilecek ilki; pay sahiplerinin sirkete 6z kaynak
saglamasidir, yani sirkete kalici olarak kaynak aktararak
sermaye taahhudunde bulunulmasi yoluyla sirketin ser-
maye yapisina katkida bulunulmasidr. ikinci olasilik ise
"Ortult Sermaye” olarak adlandinlan, pay sahiplerinin
sirkete bor¢ vermesidir. Bu yolla gecici olarak sirkete fon
saglanrr. llk intimalde pay sahibi taahhutte bulundugu
meblagin karsiligr olarak yeni pay iktisap ederken, ser-
maye taahhudu olarak ddenen meblag sirketin 6z kay-
naklarina dahil olur ve iadesi stz konusu degildir. Ancak
pay sahibinin sirkete bore verdigi durumda, bu meblagin
iade edilebilmesi mumkundur. “Sermaye Avans!” kavra-
mi bu iki temel fonlama yonteminin disinda, ucuncu ve
karma bir secenek olarak karsimiza cikmaktadir. Pay
sahibi baslangicta sirkete bor¢ verir, ancak bu borcu
verirken sirkete bir secimlik hak tanir; sirket dilediginde
s6z konusu meblagl nakden iade etmek yerine serma-
ye artinmina gidebilir ve ilgili pay sahibinin richan hakki
cercevesinde ortaya ¢ikacak sermaye taahhut borcu ile
sirketten olan alacagini takas etme imkanina sahip olur’.
Boylece pay sahibinin sirketten olan alacagini sermaye-
ye donustturme olanag dogar. Ortult sermaye ve ser-
maye avansi, uygulamada sik¢a bagvurulan yontemler
olduklan halde, ticaret kanunlar da vergi kanunlan da
bu kavramlar gerektigi 6lctde duzenlememektedir. Bu
sebeple konunun doktrinde farkli yonlerden ele alinmasi
Onem arz etmektedir.
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There are two methods for companies to reduce their tax liabilities. The first of these is tax
evasion, whereby a company illegally shows the amount of tax to be paid as lower than it is,
which constitutes a crime and is subject to severe sanctions in law.

Sirketler vergi yiikiimliiliiklerini azaltma yollar1 ararken Kkarsilarma cikan iki yontem vardir.
Bunlardan ilki olan vergi kacirma, odenecek vergi tutarmin yasal olmayan yollarla diisiik
gosterilmesidir ve vergi kanunlarinda agir yaptirnmlara tabi tutulup, suc teskil etmektedir.
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I.INTRODUCTION

The simplest equation for profit maximiza-
tion, which is the main goal for companies in
order to survive, is to change the income-ex-
pense balance in a positive direction by
increasing the assets and decreasing the
liabilities. Taxation constitutes one of the
heaviest burdens faced by companies while
proceeding on this path because while com-
panies aim to maintain their own existence,
states use their taxation systems to ensure a
sound economy.

There are two methods for companies
to reduce their tax liabilities. The first of
these is tax evasion, whereby a company
illegally shows the amount of tax to be
paid as lower than it is, which constitutes
a crime and is subject to severe sanctions
in law. The alternative to the very high risk
yielding crime of tax evasion is tax avoid-
ance. Tax avoidance is reducing tax lia-
bilities within the framework of the rules
drawn up by the state. It is in this context
that we come across the practice of "thin
capitalisation" as a product of the efforts
of companies and states to prioritise their
own interests.

In Turkish Law, the concept of "capital” is
defined as the set of economic values that
a partners puts into a company in order for

I. GIRIS

Sirketlerin varoluslarini sturdarebilmeleri icin
benimsedikleri ana hedef olan kar maksimi-
zasyonunu saglayabilmek icin en basit denk-
lem; aktiflerin arttinlip pasiflerin azaltilmasi
yoluyla gelir gider dengesini pozitif yénde
degistirebilmektir. Bu yolda ilerlerken sirket-
lerin karsisina ¢ikan en agir kulfetlerden birini
vergi kavrami olusturur. Cunku sirketler kendi
varliklarini sirdurme gayesi tasirken devletler
de vergilendirme sistemleriyle saglam bir eko-
nomiye sahip olmayi hedefler.

Sirketler vergi yukamlaluklerini azaltma yollan
ararken karsilanna ¢ikan iki yontem vardir. Bun-
lardan ilki olan vergi kacirma, 6denecek vergi
tutaninin yasal olmayan yollarla dusuk gosteril-
mesidir ve vergi kanunlarnnda agir yaptinmla-
ra tabi tutulup, sug teskil etmektedir. Riski cok
yuksek olan vergi kacirma ihtimalinin alternatifi,
vergiden kacinmadir. Vergiden ka¢inma; devle-
tin ¢izdigi kurallar cercevesinde ilerleyerek vergi
kanunlarinda tanimlanan “su¢” tanimlamalarina
takilmadan, vergi yukamlaluklerini azaltmaktir.
iste tam bu noktada, sirketlerin ve devletlerin
kendi ¢ikarlanini Gsttun tutma ¢abalarinin bir Gro-
nu olarak “ortulu sermaye” uygulamasi kargimi-
za ¢lkmaktadir.

Turk Hukukunda “sermaye” kavrami sirketle-
rin faaliyetlerine baslayabilmesi icin ortaklarin
sirkete koyduklari ekonomik degerler butinu

168 GSI ARTICLETTER

the company to begin trading. The values
that can be added to a company as capital
are defined in accordance with Article 127
of the Turkish Commercial Code (TCC). Cap-
ital is not the only source for companies to
commence and continue trading. Foreign
resources can also be used through loans?.

Companies can borrow money from inde-
pendent third parties as well as their own
partners. Partners can obtain various ben-
efits by lending to the company instead
of financing the company through capital
investment. While the main purpose is to fi-
nance the company, a kind of “hidden cap-
ital” is created in cases where the partners
or the persons associated with the partners
add an economic value to the company by
lending money. This issue constitutes the
concept of Thin Capitalisation, as defined
in Article 12 of the Corporate Tax Law (CTL).

Capital advance is the provision of resourc-
es to a company by shareholders, before a
decision on capital increase, to be used in
the performance of a capital commitment
debt arising from the capital increase real-
ized in the future. In terms of tax discipline,
the amount given to the company as capital
advance is included in the company's equi-
ty, in other words, its assets. However, it is of-
ten forgotten that the last stage of the com-
mitment is a return or exchange transaction

ORTULU SERMAYE VE SERMAYE AVANSI

olarak tanimlanmaktadir. Turk Ticaret Kanu-
nu'nun (“TTK") 127. maddesi uyarinca sirkete
sermaye olarak koyulabilecek degerler tanim-
lanmistir. Sirketlerin faaliyetlerine baslayabil-
meleri ve devam edebilmeleri icin tek kaynak
sermaye degildir, bor¢clanma yoluyla yabanci
kaynaklardan da yararlanilabilir?.

Sirketler bagimsiz uguncu kisilere borglana-
bilecekleri gibi kendi ortaklarina da borgla-
nabilirler. Ortaklar, sermaye koyma yoluyla
sirketi finanse etmek yerine sirkete borg ve-
rerek cesitli kazanclar elde edebilirler. Ortak-
larin veya ortaklarla iliskili kisilerin sirkete bir
ekonomik deger kazandirirken bunu borg-
landirma yoluyla yapmasi, ancak esas ama-
cin finanse etmek olmasi durumlarinda bir
tar “gizli sermaye” olusur. Bu husus, Kurum-
lar Vergisi Kanunu’'nun (“KVK”) 12. madde-
sinde tanimlanan Ortult Sermaye kavramini
teskil eder.

Sermaye avansi ise, ileride gerceklestirile-
cek sermaye artinmindan kaynaklanan ser-
maye taahhudunun yerine getirilmesinde
kullanilmak amaciyla, sermaye artinmina
iliskin karardan 6nce ortaklar tarafindan sir-
kete kaynak saglanmasidir. Vergi disiplini
bakimindan, sermaye avansi olarak sirkete
verilen meblagin sirketin 6z kaynaklarina, di-
ger bir deyisle malvarligina dahil oldugu dile
getirilmektedir; ancak konu incelenirken,
taahhudun son asamasinin bir iade/ takas
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which is considered an equity item. There is
an atypical loan agreement with an optional
right in which the company is given the power
of performance with a substitute action. If the
company wishes, it can pay the claims of the
shareholder in cash, or it can increase the cap-
ital and pay its debt through a trade-off.

Thin capitalisation has only been briefly and
insufficiently mentioned in Turkish law, and
the law maker has attempted to define what
it is and its elements. Although the legal
status of partners who make hidden capital
payments, which are also defined as “loans
that replace equity capital” in the doctrine
of corporate law, was arranged for limited
liability companies in the first version of the
draft TCC number 6102 in Turkish law, it has
not been enacted. German law stipulates
that loans given by shareholders to a com-
pany will come after other claims in case of
bankruptcy®. In contrast, capital advance
appears neither in commercial nor tax laws.
Therefore, all definitions and interpretations
of capital advance are based on foreign
sources and doctrine.

I1. THIN CAPITALISATION

The system in which some of a companies'
resource structures are based on equity
capital and the rest are formed through
borrowing by applying to foreign capital is
called the "Mixed Financing Method". The
partners both provide equity to the compa-
ny by investing capital and they can also
provide foreign capital through loans. As a
result of these transactions, participation in
equity through shares can be made under
the name of “borrowing” and thus thin capi-
talisation can occur®.

A. Advantages of Thin
Capitalisation

In the event of bankruptcy or liquidation,
since shareholders can only recieve their
capital in proportion to their shares after
the creditors of the company and other pri-
ority persons obtain their claims, there is a
risk that the shareholders will not be able
to receive the entire capital that they have
brought. Since a debt-claim relationship will
arise between the partner and the company
through borrowing, the above mentioned
risk is reduced. In addition, while the div-
idends to be earned by the shareholders
as a result of investing capital can only be
distributed if the company makes a profit,

islemi oldugu unutulup, 6z sermaye kalemi
olarak sayilmaktadir. Sirkete yedek edimle
ifa yetkisi taninan, secimlik hakkin s6z konu-
su oldugu, atipik bir 6dung sozlesmesi s6z
konusudur. Sirket dilerse pay sahibine ait
alacagi nakden, dilerse sermaye artirmina
giderek takas yoluyla borcunu 6deyebilir.

Turk hukukunda ortalu sermayeden yeter-
siz de olsa kisaca bahsedilmis, ne oldugu
ve unsurlar tanimlanmaya calisilmistir. Sir-
ketler hukuku doktrininde ‘6z kaynak yerini
tutan 6dung’ kavrami ile de tanimlanan 6r-
talu sermaye 6demesinde bulunan ortakla-
nn hukuki durumu Tuark Hukuku'nda 6102
sayill TTK tasanisinin ilk halinde limited sir-
ketleri icin duzenlenmisse de yasalagsmamis-
tir. Alman hukukunda ise, pay sahiplerinin
sirkete verdikleri édunglerin, sirketin iflasi
durumunda diger alacaklardan sonra gele-
cegi ongorulmusturd, Ote yandan, sermaye
avansi ne ticaret kanunlarinda ne de vergi
kanunlarinda yer almaktadir. Dolayisiyla ser-
maye avansina yonelik batin tanimlamalar
ve yorumlar, yabanci kaynaklar ve doktrine
dayanmaktadir.

1. ORTULU SERMAYE

Sirketlerin kaynak yapilarinin bir kisminin 6z
sermayeye dayandigi, diger bir kisminin
ise yabanci kaynaklara basvurmak sure-
tiyle borglanma yoluyla olustugu sisteme
“Karma Finansman Yontemi” denmekte-
dir“. Ortaklar sirkete hem sermaye koyarak
6z kaynak saglamakta, hem de borg yoluy-
la yabanci kaynak saglayabilmektedir. Bu
islemler neticesinde, hisse yoluyla serma-
yeye katilim “bor¢lanma” adi altinda giz-
lenerek yapilabilmekte ve ortulu sermaye
olusabilmektedir®.

A. Ortiilii Sermayenin
Avantajlan

Sirketin iflasi veya tasfiyesi halinde or-
taklar; koyduklari sermayeyi, sirketin
alacaklisi olanlar ve diger oncelikli kisi-
ler alacaklarini elde ettikten sonra pay-
lari oraninda alabileceklerinden, ortak-
larin getirdikleri sermayenin tamamini
alamama riskleri mevcuttur. Borgclanma
yoluyla ortak ile sirket arasinda bir bor-
c-alacak iliskisi dogacagindan, yukari-
da bahsedilen risk azalmaktadir. Bunun
yaninda, ortaklarin sermaye koymasi
neticesinde elde edecekleri kar payi
ancak sirketin kar elde etmesi duru-
munda da@itilabiliyorken, faiz geliri

170

GSI ARTICLETTER

interest income on a loan can be obtained
independently of the company's profit or
loss. The practice of thin capitalisation is a
solid guarantee in terms of ensuring the free
movement and flexibility of a company’s fi-
nancial resources.

Since if companies meet their capital needs
through borrowing, it is possible to deduct
the interest to be paid for the debt from the
company's earnings as an expense, opting
for the borrowing method rather than capital
increase decreases the tax base of the compa-
ny. The reason why a company might prefer to
borrow from its partners or related parties rath-
er than through capital increase is to create
an interest expense. Paying interest for debts
obtained from shareholders or related parties
by accepting the said debts as ordinary debt
contracts, and deducting the said interest pay-
ments from the corporate tax base reveals the
existence of hidden capital and in this way,
companies aim to reduce the tax assessment
in the amount of paid interest®.

ORTULU SERMAYE VE SERMAYE AVANSI

sirketin kar veya zararindan bagimsiz
elde edilebilir. Sirketlerin mali kaynak-
larinin serbest dolasimi ve esnekliginin
saglanmasi acgisindan ortulu sermaye
uygulamasi saglam bir guvence teskil
etmektedir.

Sirketlerin sermaye ihtiyacini  borglanma
yoluyla saglamasi halinde, borclanma icin
odenecek faizlerin sirket kazancindan gider
olarak indirilmesi mumkun oldugundan;
sermaye artinmi yerine bor¢lanma yolunun
secilmesi, sirketin vergi matrahini azaltmak-
tadir. Sirketin sermaye artinmi yerine ortakla-
rindan veyai iliskili kisilerden borglanmayi ter-
cih etmesinin nedeni, faiz gideri yaratmaktir.
Ortaklardan veya iligkili kisilerden temin edi-
len bor¢lanmalarin olagan bor¢ sézlesmesi
gibi kabul edilerek, s6z konusu borg i¢gin faiz
o6denmesi ve s6z konusu faiz 6demelerinin
kurum vergisi matrahindan dusulmesi, 6rtu-
Lt sermayenin varligini ortaya ¢ikarmakta ve
bu yolla vergi matrahinin, 6denen faiz tuta-
rinda azaltilmasi hedeflenmektedir®.

At this point, it can be argued within the scope of the criminal
law doctrine that companies' interest payments against loans

constitute the crime of usury.

Bu noktada ceza hukuku doktrini kapsaminda bazi1 yazarlar,
sirketlerin verilen odiinc¢ karsiliginda faiz 6demelerinin tefecilik
sucunu olusturacagmi savunmaktadir.

At this point, it can be argued within the
scope of the criminal law doctrine that com-
panies' interest payments against loans
constitute the crime of usury. In accordance
with the Turkish Penal Code, lending mon-
ey in order to gain profit as a profession is
regulated as the crime of usury. However,
when a company pays the principal interest
for the debt it receives, the cost of this debt
is reflected on itself. Since the lending insti-
tution, which is deprived of its receivables
until maturity, does not aquire the interest
payment received in return with the inten-
tion of gaining a profit, the moral element
of the lending transaction will be missing in
the context of usury. As a matter of fact, this
interest must be exorbitant in order for the
interest received in return for lending to be
considered within the scope of usury’.

Bu noktada ceza hukuku doktrini kapsamin-
da baz yazarlar, sirketlerin verilen édunc
karsiiginda faiz 6demelerinin tefecilik sugu-
nu olusturacagini savunmaktadir. Turk Ceza
Kanunu’'na gore kazanc elde etmek amaciy-
la 6dunc para verme isleriyle ugrasmak te-
fecilik sucu olarak duzenlenmistir. Fakat bir
sirketin aldig bor¢ karsiiginda anapara faizi
o6demesi, bu borcun maliyetinin kendisine
yansitilmasi anlamina gelmektedir. Vadeye
kadar para alacagindan yoksun kalan borg
veren kurum, karsilik olarak aldigi faiz 6de-
mesini kazang elde etme kasti ile almadigin-
dan tefecilik sugu baglaminda 6dunc verme
isleminin manevi unsuru eksik olacaktir. Ni-
tekim 6dunc verme iglemi karsiliginda alinan
faizin tefecilik sugu kapsaminda sayilabilme-
si icin bu faizin fahis oranda olmasi gerek-
mektedir’.
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A company’s finanaical year profit can
only be distributed after the determined
tax liabilities are fulfilled, that is, after the
profit is taxed; thus, the profit is distrib-
uted after it is taxed, and the distributed
profit share is taxed again® When the
borrowing method is chosen, the inter-
est payments the company makes to its
creditors are made from the company's
untaxed profit and interest payments are
taxed only at the lender®.

B. The Risks of Thin
Capitalisation and Sanctions
Against Hidden Capital

Although the practice of thin capitalisa-
tion is a profitable practice in many ways
for the reasons mentioned above, the
legislator has enacted some sanctions to
prevent a tax loss to the state due to this
practice.

The sanctions to be applied against thin
capitalisation aim to prevent the erosion of
the corporate tax base and to prevent the
circumvention of legal provisions regard-
ing the value that is protected with the rule
of ‘interests calculated on equity cannot be
deducted as expenditure’.

While the legislator accepts thin capitalisa-
tion as a security institution and regulates
it in accordance with the CTL, by imposing
certain sanctions, it aims to prevent the de-
duction of the profit share it will receive as
corporate tax from the company's profit,
with the payments to be made to partners or
related persons under the names of ‘interest
to be charged on capital’ etc. The prevention
is not only limited to the interests to be paid
on equity but also ensures that the interests
calculated on debts that can be substituted
for capital, that is, on hidden capital, cannot
be deducted from the corporate tax base as
an element of expenditure™.

Another purpose of the legislator imposing
sanctions on thin capitalisation is to prevent
shareholders from circumventing the pro-
vision that states "the interest on the capital
cannot be written off as an expenditure” by
lending the economic values that they have to
invest into the company as loans, and by ob-
taining interest income from the said loans™.

The practice of thin capitalisation imposes
a cost on the financial system of the coun-
try. National capital transferred out of the

Sirketlerin dénem kar ancak belirlenmis
olan vergisel yakumlulukler yerine getirildik-
ten sonra, yani kar vergilendirildikten sonra
dagitilabilmekte; boylece kar vergilendiril-
dikten sonra dagitilmakta ve dagitilan kar
pay! tekrardan vergilendirilmektediré. Borg-
lanma yolu segcildiginde ise, sirketin alacak-
llarina 6dedigi faiz 6demeleri sirketin ver-
gilendirilmemis karindan gerceklestirilir ve
faiz 6demeleri sadece borg veren nezdinde
vergilendirilmektedir®.

B. Ortiilii Sermayenin Riskleri
ve Ortiilii Sermayeye Karsi
Yaptirimlar

Ortulu sermaye uygulamasi sirketler agisin-
dan yukarida sayilan gerekgelerle birgok
yoénden karli bir uygulama olmakla birlikte,
kanun koyucu bu uygulama sebebiyle dev-
letin yasadigi vergi kaybini 6nlemek igin bir-
takim yaptirrmlar 6ngérmustur.

Ortulu sermayeye karsi uygulanacak yapti-
nimlar, kurumlar vergisi matrahinin agindiril-
masini ve 6z sermaye Uzerinden hesaplanan
faizlerin gider olarak indirilememesi kurali ile
korunan degere iliskin kanun htukumlerinin
dolayli yoldan asilarak yok sayilmasini énle-
meyi amaclamaktadir.

Kanun koyucu; ortult sermayeyi bir gu-
venlik muessesesi olarak kabul edip KVK
uyarinca duzenlemeye tabi tutarken, ote
yandan birtakim yaptinmlar getirerek sirket
kan Uzerinden kurumlar vergisi olarak ala-
cag kar payinin, sermayeye yurutulecek faiz
vb. adlar altinda ortaklara veya ilikili kisilere
yapilacak 6demelerle dusurulmesini engelle-
meyi amaclamaktadir. Engelleme; sadece 6z
sermaye Uzerinden ddenecek faizlerle sinirli
kalmamakta, sermaye yerine ikame edilebile-
cek bor¢lanmalar Uzerinden, yani ortulu ser-
maye Uzerinden hesaplanan faizlerin de gider
unsuru olarak kurumlar vergisi matrahindan
indirilememesini guvence altina almaktadir™.

Kanun koyucunun ortalu sermayeye yap-
tirm uygulamasinin bir diger amaci; or-
taklarin sirkete sermaye olarak koymalari
gereken ekonomik degerleri bor¢ verme
yoluyla, s6z konusu bor¢ Uzerinden faiz
geliri elde ederek, “sermayeye ait faizin
gider yazilamayacagl” hukmunu dolayli
yoldan asmalarini 6nlemektir'.

Ortulu sermaye uygulamas, tlkenin finansal
sistemi Uzerine bir maliyet yukler. Ortulu ser-
maye yoluyla ulke digina transfer edilen ulu-
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country through thin capitalisation has a
negative impact on treasury borrowing. Na-
tional capital that has become foreign capi-
tal by being transferred outside the country
benefits from the income and corporate tax
advantages provided to foreign capital and
non-resident investors. Companies benefit-
ing from these incentives also cause a tax
loss to the treasury and the tax loss in ques-
tion can be compensated by additional tax-
es or the treasury's borrowing'. In addition,
the interest payments made by the domestic
companies related to the multinational com-
panies with foreign elements through the
practice of thin capitalisation pose a danger
of creating unequal competition.

ORTULU SERMAYE VE SERMAYE AVANSI

sal sermaye, hazine bor¢glanmasi Uzerinde
olumsuz bir etki yaratir. Ulke disina transfer
edilerek yabanci sermaye 6zelligi kazanan
ulusal sermaye, yabanci sermaye ve dar
mukellef yatinmcilara saglanan gelir ve ku-
rumlar vergisi avantajlarindan faydalanmak-
tadir. Sirketlerin s6z konusu tesviklerden
faydalanmasi da Hazine'nin vergi kaybina
yol acmakta ve s6z konusu vergi kaybi ek
vergiler veya hazinenin borglanmasi yoluyla
telafi edilebilmektedir'2. Buna ek olarak, ya-
bancilik unsuru iceren ¢ok uluslu sirketlerin
Ulke icindeki bagimli sirketlerinin ortulu ser-
maye uygulamasi yoluyla gerceklestirdikleri
faiz 6demeleri rekabet esitsizligi olusturma
tehlikesi barindirmaktadir.

One of the criteria used by the International Rating Agencies in
determining the credit ratings of the countries is the total foreign
debt and the repayability of the foreign debt in the country.

Uluslararast Derecelendirme Kuruluslarrnin ilkelerin kredi
notunu belirlerken kullandiklar1 olciitlerden bir tanesi de
tilkedeki toplam dis borclar ve dis borclarin 6denebilirligidir.

One of the criteria used by the International
Rating Agencies in determining the credit rat-
ings of the countries is the total foreign debt
and the repayability of the foreign debt in the
country. As a result of national capital gain-
ing the character of foreign capital through
multinational companies practising thin capi-
talisation, the total amount of foreign debt of
the country increases and it may seem more
than the actual amount. Due to the increase
in foreign debt, the country's credit rating may
decrease and, more importantly, the interest
payments made abroad by the country may
increase, resulting in a transfer of funds from
the country to abroad™.

Countries imposing various sanctions
against hidden capital subjects the capital
in question to various restrictions instead
of completely freeing the circulation of it,
especially for the aforementioned purpos-
es of protecting the financial system of the
country. For example, interest paid on hid-
den capital are considered dividends and
the transfer of the said dividends to the head
company is carried out within the framework
of national legislation™.

Uluslararasi Derecelendirme Kuruluslari'nin
Ulkelerin kredi notunu belirlerken kullandik-
lari 6lgutlerden bir tanesi de tlkedeki toplam
dis borglar ve dis borglarin 6denebilirligidir.
Cok uluslu sirketlerin értulu sermaye uygu-
lamasi yoluyla ulusal sermayenin yabanci
sermaye niteligi kazanmasi sonucu Ulkenin
toplam dis bor¢ miktar artmakta ve fiili du-
rumdan daha fazla goérunebilmektedir. Dis
borglarnin artmasi neticesinde ulkenin kredi
notu dusebilmekte, daha 6nemlisi ulkenin
yurt disinda gerceklestirdigi faiz 6demeleri
artabilmekte ve dolayisiyla da ulkeden yurt
disina bir kaynak transferi s6z konusu olabil-
mektedir™.

Ulkelerin 6rtult sermaye uygulamasina karsi
cesitli yaptinmlar getirmesi, ¢zellikle yukari-
da bahsedildigi gibi tlkenin finansal sistemi-
ni koruma gibi gayelerle, s6z konusu serma-
yenin dolanimini tamamen serbest birakmak
yerine cesitli kisitlamalara tabi tutmaktadir.
Ornegin, ortalt sermaye Gzerinden ddenen
faizler, kar payr hukmunde sayilmakta ve s6z
konusu kar payinin merkez sirkete aktarimi
ulusal mevzuat cercevesinde gerceklestiril-
mektedir.
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THIN CAPITALISATION AND CAPITAL ADVANCE

C. Detection of Thin
Capitalisation

The debt/equity ratio used for the detection
of thin capitalisation is determined by law
and borrowings made by companies from
shareholders or related parties within the
aforementioned ratio are not considered
hidden capital. Interest payments on these
debts can be deducted from the corporate tax
base as an expense. However, interest paid
for borrowing that exceeds the debt/equity
ratio specified in the law are considered prof-
it share distribution and cannot be deducted
from the tax base as an expenditure™. In the
German and Turkish tax systems, a fixed rate
approach has been adopted for the deter-
mination of hidden capital. In the "fixed rate
approach”, which is also defined as the "Safe
Harbor Rule", if the total debt obtained from
the shareholders or related parties exceeds a
certain ratio of the company's equity, the inter-
est payments corresponding to the whole or
a certain part of the said debt are not consid-
ered expenses and are subject to profit distri-
bution provisions™®.

Herein, the concept of equity within the
meaning of Article 376 of the TCC should
be clarified. In the determination of equity,
also known as equity capital, while regis-
tered capital and items such as all legal,
contractual and optional reserves, period
profit and revaluation value increase funds
are positively included, period loss and bal-
ance sheet loss consisting of previous year
losses are deducted from the positive items
as a negative item"’. Essentially, equity is the
numerical value found by deducting debts
from total assets. If the equity value has de-
creased to negative as a result of losses, it
means that the company is in debt accord-
ing to the annual balance sheet.

D. Development of Thin
Capitalisation Practices in Turkey

Regulations regarding thin capitalisation in
the Turkish tax system were first included
in Article 16 of Corporate Tax Law No. 5422,
which was brought into force in 1949. With Ar-
ticle 12 of Corporate Tax Law No. 5520, which
entered into force in 20086, the practice of thin
capitalisation was rearranged by taking new
developments into account. Pragraph 1 of the
Article states that where the amount of debt
provided by the mentioned persons and used
inside the corporation exceeds three times
the shareholders’ equity at the beginning of

C. Ortiilis Sermayenin
Tespiti

Ortalt sermayenin tespiti icin kullanilan
bor¢/ 6z sermaye orani kanunla belirlenmek-
te ve sirketlerin ortak veya iliskili kisilerden
s6z konusu oran dahilinde gerceklestirdikle-
ri bor¢lanmalar 6rtulu sermaye olarak kabul
edilmemektedir. Bu borglara iliskin faiz 6de-
meleri gider olarak kurumlar vergisi matra-
hindan indirilebilmektedir. Ancak kanunlar-
da belirtilen bor¢/ 6z sermaye oranini asan
bor¢lanmalar icin 6denen faizler kar payi da-
grimi olarak kabul edilmekte ve gider olarak
matrahtan indirilememektedir’®. Alman ve
Turk vergi sistemlerinde ortulu sermayenin
tespiti icin sabit oran yaklasimi benimsen-
migtir. “Guvenli Liman Kurali” olarak da ta-
nimlanan “sabit oran yaklasiminda” sirketin
ortaklarindan veya iligkili kisilerden temin
ettigi toplam borclari sirket 6z sermayesinin
belli bir oranini agmasi halinde s6z konusu
borcun tumune veya belli bir kismina isabet
eden faiz 6demeleri gider olarak kabul edil-
memekte ve kar dagitimi hukmuande gorual-
mektedir’e.

Bu noktada TTK madde 376 anlaminda
06z sermaye kavraminin acikliga kavustu-
rulmasi gerekmektedir. Oz kaynak olarak
da adlandinlan 6z sermayenin tespitinde
esas sermaye ile yasal, esas sozlesmesel
ve istege bagli yedek akgelerin tumu, do-
nem kari, yeniden degerleme deger artis
fonu gibi kalemler pozitif olarak yer alir-
ken, donem zarar ve gecmis yil zararlarin-
dan olusan bilanc¢o zarari negatif bir kalem
olarak pozitif kalemlerden dusulur™. Esa-
sen 6z sermaye, aktif toplamindan borgla-
rin dusulmesiyle bulunan sayisal degerdir.
Oz sermaye degeri zararlar sonucu eksiye
dusmusse sirket yillik bilangcoya goére bor-
ca batik durumda demektir.

D. Turkiye’de Ortiilii Sermaye
Uygulamasinin Tarihsel Gelisimi

Turk vergi sisteminde o6rtull sermayeye
yonelik duzenlemeler ilk olarak yururluk
tarihi 1949 olan 5422 sayili Kurumlar Ver-
gisi Kanunu'nun 16. maddesinde yer al-
mistir. 2006 yilinda yuarurluge giren 5520
sayill Kurumlar Vergisi Kanunu'nun 12.
maddesi ile ortulu sermaye uygulamasi
yeni gelismeler dikkate alinarak yeniden
duzenlenmistir. Maddenin 1. fikrasinda
sayilan kisilerden temin edilen ve kurum-
da kullanilan borglarin, kurumun hesap
doénemi basindaki 6z sermayesinin U¢ ka-
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the corporation’s fiscal period, the excess of
debt above the 3:1 ratio is re-characterized as
hidden capital. The 3:1 debt and equity ratio
to be taken into account in the determination
of hidden capital indicates that a fixed rate ap-
proach has been adopted by the law.

E. Elements of Thin
Capitalisation

With the enactment of Law No0.5520, thin
capitalisation has been included in a more
detailed and comprehensive manner in the
Turkish Tax System. As stated in the justifica-
tion of Law No. 5520, “the institution of thin
capitalisation has been rearranged in con-
sideration of international developments
and generally accepted principles”. Article
12 of Law No. 5520 clarifies the definition
and elements of thin capitalisation, and
states which types of debts will not be cov-
ered by thin capitalisation.

The main purpose of thin capitalisation,
which is one of the tax security institutions
includedinthe CTL and regulated in Articles
11 and 12 of Corporate Tax Law No. 5520, is
to prevent the corrosion of the corporate tax
base with the interest, exchange difference
and similar financial expenses that are paid
through borrowing. In addition, the purpose
is to prevent the circumvention of the prohi-
bition of deducting the interest payment on
equity in Article 11 of Corporate Tax Law No.
5520 and the prohibition on the application
of interest on capital in Article 509 of Turkish
Commercial Code No. 6102.

While the first condition for the debt to be
considered hidden capital in accordance
with CTL Article 12 is borrowing the debt
from the company's partners or fromareal or
legal person related to the partners, the sec-
ond condition is that the amount of debt ob-
tained from the related parties must exceed
three times the equity capital of the compa-
ny at any time during the accounting period.
The requirements in order for the debts
used in the business to be considered hid-
den capital are:

- Obtaining the debt directly or indirectly
from the partners of the company or persons
related to the partners,

- Using the debt in business,

- The debt exceeding three times the com-
pany's equity measured as per the opening
balance sheet at any time during the ac-
counting period.

ORTULU SERMAYE VE SERMAYE AVANSI

tini agmasi halinde ortulu sermaye olarak
degerlendirilecegi  belirtilmistir.  Ortala
sermayenin tespitinde dikkate alinacak
1/3'luk bor¢ ve 6z sermaye orani kanunda
sabit oran yaklasiminin benimsendigini
ifade etmektedir.

E. Ortiilii Sermayenin
Unsurlari

5520 sayili Kanun’un yururluge girmesiyle
birlikte Turk Vergi Sistemi'nde ortula ser-
mayeye daha detayli ve genis bir sekilde
yer verilmistir. 5520 sayili Kanun’un gerek-
cesinde belirtildigi Gzere “ortulu sermaye
muessesesi uluslararasi gelismeler ve genel
kabul gormus ilkeler dikkate alinarak yeni-
den duzenlenmistir”. 5520 sayili Kanun'un
12. maddesinde 6rtulu sermayenin tanimina
ve unsurlarina aciklik getirilmis ve hangi tur
borglanmalarin értalt sermaye kapsamina
girmeyecegi belirtilmigtir.

KVK’da yer alan vergi gavenlik muessesele-
rinden biri olan ve 5520 sayili Kurumlar Ver-
gisi Kanunu’nun 11. ve 12. maddelerinde
yer alan 6rtuld sermaye uygulamasinin esas
amaci; kurumlar vergisi matrahinin borglan-
ma yoluyla 6denen faiz, kur farki ve benzeri
giderler ile agindirilmasinin engellenmesidir.
Buna ek olarak 5520 sayili Kurumlar Vergisi
Kanunu’nun 11. maddesinde yer alan 6z ser-
maye Uzerinden 6denen faizlerin matrahtan
indirilmesi yasagi ve 6102 sayili Turk Ticaret
Kanunu'nun 509. maddesinde yer alan ser-
maye Uzerinden faiz yurutulmesi yasagi ku-
rallarinin dolanilmasini 6nlemektir.

KVK madde 12 uyarinca bor¢glanmanin
ortalu sermaye sayilabilmesi igin ilk
kosul sirketin ortagindan veya iliskili
bulundugu gercek veya tuzel kisiden
bor¢glanmasi iken; ikinci kosul, iligkili ki-
silerden temin edilen ve isletmede kul-
lanilan borglarin hesap dénemi iginde
herhangi bir tarihte kurumun 6z serma-
yesinin ¢ katini agmasi gerekliligidir.
isletmede kullanilan borglarin ortula
sermaye sayilabilmesiicin;

- Borcun kurumun ortaklarindan veya ortak-
larla iliskili olan kisilerden dogrudan veya
dolayli olarak temin edilmesi

- Borcun isletmede kullanilmasi

- Borcun hesap donemi icinde herhangi bir
tarihte kurumun dénem basi 6z sermayesi-
nin G¢ katini agmasi

gerekmektedir.
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THIN CAPITALISATION AND CAPITAL ADVANCE

According to these explanations, in order for
a debt obtained by corporate taxpayers to be
evaluated as hidden capital and therefore for
the interest, exchange difference and similar
expenses calculated on said debt to be ac-
cepted as legally unacceptable expenses in
the determination of company profit, the per-
son whom the debt is obtained from and the
amount of the debt are of great importance.
"Partners of the company" refer to persons
who have a partnership relationship with the
company. According to the Corporate Tax
General Communiqué serial number 1, part-
nership relationship refers to the relationship
of a company with both the corporation it is
a partner of and the real persons and corpo-
rations that are partners of the said company.
In terms of the concept of thin capitalisation,
according to Article 12/3-a of the CTL; "person
related to the partner" refers to a company
in which the partner has at least 10% voting
or dividend rights or shares. If the persons
associated with the partners have less than
10% of capital, voting or dividend rights in
companies that use debts, they will not be
considered persons related to the share-
holder, and debts obtained from them and
used in the corporation will not be consid-
ered hidden capital.

I1l. CAPITAL ADVANCE

Although the concept of capital advance is
not defined in Turkish law, it is defined in the
doctrine as a funding method that partners re-
alize by transferring resources to the companies
that they are shareholders in, in exchange for
their capital commitment debts that will arise as

Bu aciklamalara gore; kurumlar vergisi
mukellefleri tarafindan yapilan bir borg-
lanmanin oértult sermaye olarak deger-
lendirilmesi ve dolayisiyla s6z konusu
borg Uzerinden hesaplanan faiz, kur farki
ve benzeri giderlerin kurum kazancinin
tespitinde kanunen kabul edilmeyen gi-
der olarak kabul edilmesi i¢in borcun te-
min edildigi kisi ile borcun tutarn bayuk
6nem tasimaktadir. “Kurumun ortaklan”,
sirket ile ortaklik iligkisi icinde bulunan
kisileri ifade eder. 1 seri numarali Kurum-
lar Vergisi Genel Tebligi'ne gore ortaklik
iliskisi, bir kurumun hem ortak oldugu
kurumlarla hem de s6z konusu kuruma
ortak olan gercek kisi ve kurumlarla olan
iliskisini ifade etmektedir. Ortulu serma-
ye kavrami acgisindan “ortakla iliskili kigi”
ise KVK'nin 12/3-a maddesinin gore; orta-
gin, en az %10 oraninda oy veya kar pay!
hakkina ya da hisselerine sahip oldugu
bir kurumu ifade etmektedir. Ortaklarla
iliskili kisilerin, bor¢ kullanan sirketlerde
%10 oranindan daha az sermaye, oy veya
kar payi haklarinin bulunmasi halinde, or-
takla iligkili kisi sayilmalarn s6z konusu ol-
mayacag! gibi bunlardan temin edilerek
isletmede kullanilan borglar da ortulu ser-
maye olarak degerlendirilmeyecektir.

I1l. SERMAYE AVANSI

Sermaye avansi kavrami; hukukumuzda ta-
nimlanmamis olmakla beraber, doktrinde or-
taklarin gelecekte yapilacak bir sermaye artis
sonucunda dogacak olan sermaye taahhudu
borglarina mukabil ortagi olduklan sirketlere
kaynak aktararak gerceklestirdikleri bir fonla-
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aresult of a capital increase to be made in the fu-
ture. The shareholders make it possible to post-
pone the procedure required for capital increase
where an equity company urgently needs cap-
ital due to the functions of economic life, by
giving a capital advance to be used in a future
capital increase, and they ensure that cash re-
sources are acquired on account of the capital
increase to be made by a few partners within a
reasonable period of time, without placing any
other shareholders, who are not eligible to pay
their capital commitment, under liability.

In the concept of capital advance, share-
holders are obliged to pay their capital debt
arising from the capital commitment, while
having a claim based on the loan agreement
established between the company. These
two mutual debts/credits are traded off. With
the substitute action granted to it in the capi-
tal advance, the party that makes the clearing
and settlement declaration by using its perfor-
mance authority will be the company.

The characteristic element in determining
the capital advance is that the company is
initially given the authority to perform with
the substitute action in terms of the per-
formance of the shareholder's claims from
the company. When establishing the loan
agreement, the company is given a right of
option to increase the capital if desired, and
to perform the debt by allocating the newly
created shares to the relevant shareholder
instead of returning the loan amount in cash.

At this point, the discussion arises wheth-
er the resources transferred as capital ad-
vance should be evaluated among external
resources as debt or among equities as an
element of capital. Tax and Trade doctrine
deviates as to where to record in the balance
sheet when a capital advance is given. The
capital advance, which is not actually a loan
in terms of tax law but represents the part
of the company's registered capital paid in
advance, is shown in the equity group in the
company's balance sheet™. In this context,
no interest is paid for the registered capital
pursuant to Article 470 of the TCC. In addi-
tion, pursuant to Article 11/1-a of CTL num-
bered 5520, it is not possible to deduct the
interest paid or calculated on equity from
the company’s revenue. Therefore, if the re-
sources transferred by a partner to another
partnership with which it is related are con-
sidered an element of equity, no interest will
be accrued on the resources in question.

ORTULU SERMAYE VE SERMAYE AVANSI

ma yontemi olarak tanimlanmaktadir. Ortaklar
ileride yapilacak sermaye artinminda kullanil-
mak Uzere sermaye avansi vererek, iktisadi ha-
yatin igleyisi geregi bir sermaye sirketinin acil
olarak sermayeye ihtiyaci olmasi durumunda
sermaye artinmi i¢in gereken prosedurin erte-
lenmesini mumkun kilar ve nakit kaynaklarin,
bulunduklan sermaye taahhuduna 6demeye
uygun olmayan diger ortaklar yakumluluk al-
tina sokulmadan, bir veya birkac ortak tarafin-
dan makul bir sure icinde yapilacak sermaye
artinmina mahsuben edinilmesini saglarlar.

Sermaye avansi kavraminda pay sahibi, sir-
ketle arasinda kurulmus olan 6dung
sdzlesmesine dayanan bir alacaga sa-
hipken, sermaye taahhudunden dogan
sermaye borcunu 6demekle yukumlu-
dar. Bu iki karsilikli borg/ alacak takas
edilmektedir. Sermaye avansinda ken-
disine verilen yedek edim ile ifa yetkisi-
ni kullanarak takas beyaninda bulunan
taraf sirket olacaktir.

Sermaye avansini tespit etmede karakte-
ristik unsur, pay sahibinin sirketten olan
alacaginin ifasi bakimindan yedek edim
ile ifa yetkisinin sirkete baslangicta ta-
ninmis olmasidir. Odung sozlesmesi ku-
rulurken, sirkete 6dunc¢ konusu meblagi
nakden iade etmek yerine arzu edilmesi
halinde sermaye artirimina gitme ve yeni
yaratilan paylari ilgili pay sahibine vere-
rek borcu bu yolla ifa etme konusunda
bir secimlik yetki verilmektedir.

Bu noktada sermaye avansi olarak aktarilan
kaynaklarin borc olarak dis kaynaklar arasinda
mi yoksa sermayenin bir unsuru olarak 6z kay-
naklar arasinda mi degerlendirilmesi gerektigi
tartismasi gundeme gelmektedir. Sermaye
avansi verildiginde bilancoda nereye kayde-
dilecegi hususunda Vergi ve Ticaret doktrini
aynlmaktadir. Vergi hukuku bakimindan aslin-
da bir kredi olmayip sirket sermayesinin pesin
olarak 6denmis olan kismini ifade eden ser-
maye avansi, sirket bilangosunda 6z kaynaklar
grubu icerisinde gosterilmektedir'. Bu kap-
samda TTK'nin 470. maddesi uyarinca esas
sermaye icin faiz 6denmez. Ayrica 5520 sayili
KVK'nin 11/1-a maddesi uyarinca 6z sermaye
Uzerinden 6denen veya hesaplanan faizle-
rin kurum kazancindan indirimi de mumkuan
degildir. Dolayisiyla bir ortak tarafindan iligkili
oldugu diger bir ortakliga aktarilan kaynaklar
6z sermayenin bir unsuru olarak kabul edilirse
s6z konusu kaynaklar Gzerinden faiz tahakkuk
etmeyecektir.
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103.

THIN CAPITALISATION AND CAPITAL ADVANCE

In contrast, the authors within the scope of
the commercial law doctrine argue that it
is not possible for payments made by the
partners to the companies that they are
partners in to be classified as capital with-
out a general assembly resolution, board
of directors resolution or a registered capi-
tal increase decision'®. Accordingly, if cash
values are given under the name of capital
advance, since there is not a performance of
the capital commitment debt but a lending
transaction with the ability of clearing, these
values should be specified among external
resources in the balance sheet.

IV. CONCLUSION

Thin capitalisation and capital advance are
funding methods that make it possible to
provide resources to the capital structure of
a company, apart from shareholders promis-
ing capital commitments. While companies
increase their assets in order to maximize
profit, governments aim to gain economic
benefit from these revenues through the tax
administration. Hence, different methods have
emerged in practice as a result of the conflict
of interest between companies and states. In
order to avoid their tax liabilities, which are a
heavy burden, companies transfer resources
to their equity by borrowing and try to deduct
some of the corporate revenue from the tax as-
sesment by paying interest on the loans. Cor-
porate taxpayer companies enroll the accrued
interest they pay in their loans as expenditure
in determining the corporate income and are
not taxed on these expenditures. The legisla-
tor, on the other hand, has regulated the prac-
tice of thin capitalisation in order to prevent
the borrowings, which are originally intended
to be used as equity and that are made by
persons related to the company, from causing
the company revenue leaving the company
without getting taxed to protect the state. Thin
capitalisation, as a practice regulated in our
legislation, is a security concern that prevents
the corrosion of the tax assesment through
the deduction of the borrowing costs from
the total revenue and as a result from the
tax base. Moreover, while not regulated in
our law, the practice of capital advance is
a hybrid method that emerged as a result
of the speed and needs of commercial life
and is defined as partners providing cash
recourses to a company optionally either
on account of a capital increase by con-
verting to registered capital in the future
or as a short term loan similiar in practice
to thin capitalisation.

Ticaret hukuku doktrini kapsamindaki ya-
zarlar ise, sermaye artirmina yonelik bir
genel kurul karar, yonetim kurulu karari
veya tescillenmis bir sermaye artirim karari
yokken ortaklarin ortak olduklar sirketlere
yaptiklari 6demelerin sermaye niteliginde
olmasinin mumkun olmadigini savunmak-
tadir'®. Bu dogrultuda, sermaye avansi adi
altinda nakdi degerlerin verilmesi duru-
munda sermaye taahhut borcunun ifasi
degil, takas edilme ozelligine sahip bir
bor¢ verme islemi s6z konusu oldugun-
dan, bu degerler bilancoda dis kaynaklar
arasinda belirtilmelidir.

IV. SONUC

Ortult sermaye ve sermaye avansi, pay sa-
hiplerinin sermaye taahhudunde bulunmasi
disinda sirketin sermaye yapisina kaynak sag-
lamayr mamkun kilan fonlama yontemleridir.
Sirketler kar maksimizasyonu saglayabilmek
icin aktiflerini arttinrken, devletler de vergi mu-
essesi yoluyla bu gelirlerden ekonomik cikar
elde etmeyi amagclarlar. Bu sekilde sirketlerin
ve devletlerin ¢ikar ¢atismasi sonucu uygula-
mada degisik yontemler olusmustur. Sirketler
agir bir kulfet olan vergi yakumlultklerinden
kacinmak icin 6z sermayelerine kaynak ak-
tarimini 6duncg yoluyla gerceklestirerek s6z
konusu 6dungler Gzerinden faiz 6demek yo-
luyla kurum kazancinin bir kismini vergi matra-
hindan dusurmeye calisirlar. Kurumlar vergisi
mukellefi sirketler, bor¢lanmalan Gzerinden
odedikleri faizleri kurum kazancinin tespitin-
de gider olarak ifade ederek bu giderler tze-
rinden vergilendirilmezler. Kanun koyucu ise
devleti korumak i¢in aslen sermaye olarak kul-
lanilmasi amaglanan ve kurumla iligkili kisiler
tarafindan yapilan borglanmalarin kurum ka-
zancinin vergilendirilmeden kurum disina ¢ik-
masina yol agmasini 6nleyebilmek icin ortulu
sermaye uygulamasini duzenlemigtir. Ortalu
sermaye, mevzuatimizda duzenlenmis bir
uygulama olarak bor¢glanma maliyetleri-
nin toplam gelirden ve dolayisiyla ortaya
cikacak olan vergi matrahindan dusul-
mesi ile vergi matrahinin asindirilmasi-
ni 6nleyen bir guvenlik muessesesidir.
Sermaye avansi uygulamasi ise hukuku-
muzda duzenlenmemis olmakla beraber,
ticari hayatin hizi ve gereklikleri sonu-
cu ortaya c¢ikmis, secimlik olarak ileride
tescilli sermayeye donusecek sermaye
artirrmina mahsuben veya ortulu serma-
ye uygulamasina benzer olarak vadeli
bir bor¢ seklinde ortaklarin sirkete nakit
kaynak saglamasi olarak tanimlanan kar-
ma bir ydontemdir.
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