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I.INTRODUCTION

Mediation is the process of seeking a res-
olution to the dispute between the parties
with the help of animpartial third party. The
parties may apply to the mediation meth-
od with their own free will, and except for
compulsory mediation, they can continue
and end the mediation process. The most
important principles taken into consider-
ation in terms of mediator and mediation
process are volition, equality, confidenti-
ality and impartiality and independence
of mediator. In this review, the mediation
process and the impartiality and indepen-
dence of the mediator will be examined
in the light of the decision of the 9th Civil
Chamber of the Court of Cassation dated
11.06.2019, numbered 2019/3694 E. and
2019/13040 K. (“Decision”).

I1. ABSTRACT

In Decision, a strike has been started after the
collective bargaining agreements of the la-
bor union where the plaintiff employee was
a member and thus the work in the company
was stopped. Therewith, employment con-
tract of the plaintiff was terminated and a me-
diation agreement was signed between the
defendant employer and the plaintiff employ-
ee. The dismissed plaintiff claimed that the de-

. GiRIiS

Arabuluculuk, tarafsiz bir tgtncu kisinin
yardimiyla, taraflar arasindaki uyusmazli-
ga ¢6zum bulabilme arayisina iligkin bir
surectir. Taraflar arabuluculuk yontemine
serbest iradeleri ile bagvurabilmekte, zo-
runlu arabuluculuk istisna olmak uzere,
arabuluculuk surecini devam ettirebil-
mekte ve sonlandirabilmektedir. Arabu-
lucu ve arabuluculuk sureci bakimindan
dikkate alinan ilkelerden en 6nemlileri,
iradilik, esitlik, gizlilik ile arabulucunun
tarafsizigi ve bagimsizigidir. Bu incele-
memizde, Yargitay 9. Hukuk Dairesi'nin
11.06.2019 tarih, E. 2019/3694 ve K.
2019/13040 sayili karari (“Karar”) 1si1gin-
da arabuluculuk sureci ile arabulucunun
tarafsizligi ve bagimsizligi incelenecektir.

1. OZET

Karara konu olayda, davaci is¢inin de
Uye oldugu sendikanin toplu is s6z-
lesmeleri gorusmeleri sonrasinda grev
karari alinmis ve boylece isyerindeki
calismalar durmustur. Bunun uGzerine,
davacinin is sozlesmesi sona erdiril-
mis, davali isveren ile davaci arasinda
arabuluculuk so6zlesmesi imzalanmis-
tir. isine son verilen davaci isgi, davali
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fendant employer had the documents signed
by the plaintiff in accordance with company’s
wishes, and that the mediation agreement
and other documents signed by the defen-
dant party to disguise this will by itself had
terminated the employment contract. The
plaintiff employee has sued a law suit before
the Court of First Instance for its claims related
to the employment relation.

The Court of First Instance dismissed the
plaintiff employee’s request. It was claimed
that she had the capacity to understand the
meaning and importance of mediation, giv-
en her education and work experience. The
plaintiff employee who applied for appeal,
stated in her petitions of appeal that medica-
tion agreement was contrary to public order
and legislations. She declared that the medi-
ator had been working within the group com-
panies of defendant, and therefore there was
asuspicion in terms of its impartiality and inde-
pendence. In addition to this, the plaintiff em-
ployee claimed that approximately three hun-
dred and fifty employees were evoked to the
company of the defendant and they signed
various documents, including the mediation
agreement issued by the administrative staff
of the company. Therefore, the plaintiff em-
ployee requested the acceptance of the appli-
cation for appeal and indicated that the labor
mediation process had not been complied
with mediation process. The District Court of
Appeals held that the plaintiff employee was
in a position to know the results of the media-
tion agreement that she had signed, in respect
of the employee's age, life experience and ed-
ucational background. The District Court of
Appeals noted that the final minutes of medi-
ation is a valid document until the falsehood
is being proved. The Court rejected the appli-
cant's application on the ground that the alle-
gations based on the will of mischief should
be presented with concrete and conclusive
evidence.

After the rejection of the request of the appeal,
the plaintiff employee appealed against the
decision. The 9th Civil Chamber of the Court
of Cassation ruled that, according to the pro-
visions of the law, there was no duly applica-
tion in mediation, no mediation negotiations
were ever held, and no valid minutes were
drafted in according with the provisions of
the legislation and the decision of the Court of
First Instance should be quashed. Before the
examine justification of the decision, it would
be appropriate to briefly mention the place of
mediation under Turkish law.

sirketin kendi istedikleri dogrultuda
duzenledigi belgeleri davaciya imzalat-
tigini, is akdini kendisi fesheden dava-
li tarafca bu iradeyi gizlemeye yonelik
olarak imzalatilan arabuluculuk sozles-
mesinin ve diger evraklarin gecersizli-
gini ileri surulerek yerel mahkemede
iscilik alacagi davasi agcmistir.

Yerel mahkeme davaci is¢inin talebini,
kendisinin egitim durumu ve is hayati
tecrubesi nazara alindiginda arabu-
luculuk faaliyetinin anlam ve 6nemini
anlayacak kapasitede oldugunu o6ne
surerek reddetmistir. istinafa basvuran
davaci isg¢i, istinaf dilekgesinde arabu-
luculuk s6zlesmesinin kamu duzenine
ve mevzuata aykirn oldugunu belirt-
mistir. Arabulucunun davali holding
bunyesinde calistigini, bu nedenle ta-
rafsizligr ve bagimsizligr agisindan kus-
ku uyandiran bir durum bulundugunu
beyan etmistir. Buna ek olarak, yak-
lasik u¢ yuz elli is¢cinin davali isyerine
ca@irilarak, bu iscilere isyerinin idari
personeli tarafindan o6nlerine konulan
arabuluculuk tutanagi da dahil olmak
Uzere cesitli evraklarin imzalatildigini,
bu yuzden arabuluculuk surecine uy-
gun hareket edilmedigini belirterek is-
tinaf basvurusunun kabulunu talep et-
mistir. Bolge Adliye Mahkemesi, davaci
iscinin yasi, hayat tecrabesi ve egitim
durumu itibariyle imzaladigi s6zlesme-
nin sonuglarini bilebilecek durumda
olduguna karar vermistir. Mahkeme,
arabuluculuk son tutanaginin sahteligi
ispatlanincaya kadar gecerli ilam niteli-
ginde belgelerden oldugunu belirterek
irade fesadina dayali iddialarin somut
ve kesin delillerle ortaya konulmasi ge-
rektigi gerekgesiyle davaci iscinin bas-
vurusunu esastan reddetmistir.

istinaf basvurusunun reddi sonrasi da-
vacl isci bu karari temyiz etmistir. Yar-
gitay 9. Hukuk Dairesi verdigi Kararda
kanun hukumlerine goére arabuluculuk-
ta usultne uygun bir bagvuru olmadig,
arabuluculuk goérusmelerinin hi¢ yapil-
madigi, mevzuat hukumleri ¢cergcevesin-
de usulune uygun gecerli bir tutanak
duzenlenmedigi gerekgesi ile ilk Dere-
ce Mahkemesi’'nin kararinin bozulmasi
gerektigine hukmetmistir. S6z konusu
Kararin gerekgesini incelemeden 6nce
kisaca arabuluculugun hukukumuzda-
ki yerine deginmek uygun olacaktir.
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EXEMINATION OF THE DECISION OF THE 9TH CIVIL CHAMBER OF THE COURT OF CASSATION DATED

11.06.2019, NUMBERED 2019/3694 E. AND 2019/13040 K.

I1l. MEDIATION UNDER
TURKISH LAW

Under the Article 2 of the Law on Media-
tion in Civil Disputes No 6325, Mediation,
is defined as “Mediation is arbitrary dis-
pute resolution method that bring the par-
ties to negotiate as applying systematic
techniques, to understand each other and
thus to establish their own solutions to
realize the process of communication be-
tween them and in the event of the parties
cannot produce solutions in case of emer-
gence of the solution can be found in the
proposal of a neutral and expert training
with the participation of an independent
third party.”

If it is not settled by the parties, the medi-
ator runs the mediation process consid-
ering impair of the dispute, claim of the
parties, procedure and the principle that
is necessary for rapid resolution of the dis-
pute.’

Under the Article 5 of the Regulation of the
Law on Mediation in Civil Disputes (“Reg-
ulation”), “The parties are completely free
to apply to the mediator, to continue the
process, to conclude or to give up this
process. First all of the parties agree to
conclude the dispute through mediation.”
and "unless otherwise agreed by the par-
ties, the mediator is obliged to keep the
information confidential and documents
and other records provided or obtained
in any way within the scope of mediation
activity.” With this provision, the legislator
is stated the importance of equality, con-
fidentially and self-will. The principles of
self-will, equality, confidentiality, and im-
partiality and independence of the medi-
ator which are important according to the
Regulation, the Act and the Code of Ethics
of Mediators, have a single purpose. It is
taken part in process with free and in-
formed will of the parties. 2

As it is understood from preamble of the
Act, in the event of mediation process is
concluded successfully, the agreement
document signed by the parties and the
mediator, indicating the scope of the is-
sues agreed by the parties, is a contract in
terms of the law of obligations. It is not a
judicial decision or arbitrator's decision.®
On the other hand, under the Article 18 of
the Act, “if the parties reach an agreement
at the end of the mediation process, they
may request an annotation regarding to

11l. ARABULUCULUGUN
HUKUKUMUZDAKIi YERI

Arabuluculuk, 6325 sayili Hukuk Uyus-
mazliklarinda Arabuluculuk Kanunu’nun
("Kanun”) 2. maddesinde “Sistematik tek-
nikler uygulayarak, goérusmek ve muza-
kerelerde bulunmak amaciyla taraflari bir
araya getiren, onlarin birbirlerini anlamala-
rint ve bu suretle ¢céztumlerini kendilerinin
Uretmesini saglamak icin aralarinda ileti-
sim surecinin kurulmasini gerceklestiren,
taraflarin ¢6zum uretemediklerinin ortaya
cikmasi halinde ¢6zum onerisi de getire-
bilen, uzmanlik egitimi almis olan tarafsiz
ve bagimsiz bir u¢uncu kisinin katilimiyla
ve ihtiyari olarak yaratulen uyusmazlik ¢co-
zUm yontemi” olarak tanimlanmistir.

Taraflarca kararlastirilmamigsa arabulucu;
uyusmazligin niteligini, taraflarin istekle-
rini ve uyusmazligin hizli bir sekilde ¢o-
zumlenmesi icin gereken usul ve esaslari
g6z 6nune alarak, arabuluculuk faaliyetini
yuratar.”

Hukuk Uyusmazliklarinda Arabuluculuk
Kanunu Yonetmeligi'nin (“Yonetmelik”) 5.
maddesi uyarinca “Taraflar, arabulucuya
basvurmak, streci devam ettirmek, sonuc-
landirmak veya bu surecten vazge¢cmek
konusunda tamamen serbest olup, on-
celikle uyusmazligi arabuluculuk yoluyla
sonucglandirma konusunda anlasirlar.” ve
“Taraflarca aksi kararlastirlmadik¢a arabu-
lucu, arabuluculuk faaliyeti cercevesinde
kendisine sunulan veya herhangi bir sekil-
de elde ettigi bilgi ve belgeler ile diger ka-
yitlan gizli tutmakla yukumladur.” Kanun
koyucu, bu duzenleme ile arabuluculukta
esitlik, gizlilik ve iradiligin 6nemini belirt-
mistir. Yonetmelik, Kanun ve Arabulucular
Etik Kurallar’'na gére énemli olan iradilik,
esitlik, gizlilik ve arabulucunun tarafsizligi
ve bagimsizligiilkelerinin tek bir amaci var-
dir, o da taraflarin 6zgur ve aydinlatilimis
iradeleriyle surece dahil olmalaridir.?

Kanun‘un genel gerekcesinden de an-
lasilacagi Uzere, arabuluculuk surecinin
basariyla sonuglanmasi halinde taraflarin
anlastiklan hususlarin kapsamini belirten
ve taraflar ile arabulucunun imzaladigi an-
lasma belgesi, bor¢lar hukuku anlaminda
bir s6zlesme niteliginde olup, yargi karari
veya hakem karari mahiyetinde degildir.®
Ote yandan, Kanun’un 18. maddesi uya-
rinca “Taraflar arabuluculuk faaliyeti so-
nunda bir anlagmaya varirlarsa, bu anlas-
ma belgesinin icra edilebilirligine iliskin
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performability of this contract. The con-
tract containing this annotation holds an
adjudgment of writ quality.” In addition,
in case the lawyers of both parties partic-
ipate in the mediation negotiations and
the agreement document is signed by the
mediator, the parties and the lawyers, the
agreement document holds an adjudg-
ment of writ quality without seeking a dec-
laration of performability.*

The decision criticized the impartiality and
independence of the mediator because
the mediator worked within the group
companies of the defendant employer.
Therefore, it was claimed that the minutes
of the mediation procedure was invalid.

IV. OPINION OF COURT
OF CASSATION AND
LEGAL ASSESMENT

In Decision which has examined impar-
tiality of the mediator, it is understood
that the plaintiff employee demands her
severance and notice pay and she also de-
mands her claim of paid annual leave due
to invalidity of minutes of mediation. Also

serh verilmesini talep edebilirler. Bu serhi
iceren anlasma, ilam niteliginde belge sa-
yilir.”  Ayrica arabuluculuk gorasmelerine
her iki tarafin avukatlarinin da katilmasi ve
anlasma belgesini, arabulucu, taraflar ve
avukatlarin imzalamasi halinde, duzenle-
nen anlagsma belgesi, icra edilebilirlik serhi
aranmaksizin ilam niteliginde belge sayila-
caktir.

incelememize konu Kararda davaci isve-
rence arabulucunun davali isverenin hol-
ding bunyesinde calistigi icin tarafsizligi
ve bagimsizligi konusu elestirilmistir. Ara-
buluculuk surecine iligkin tutulan tutana-
gin da bu nedenle gecersiz oldugu iddia
edilmistir.

IV. YARGITAY'IN
GORUSU VE HUKUKI
DEGERLENDIRME

Arabulucunun tarafsizliginin incelendigi
Karara konu olayda, davaci isginin, ara-
buluculuk tutanaginin gecersizligini iddia
ederek, kidem ve ihbar tazminati ile yillik
Ucretli izin alacaginin tahsiline karar veril-
mesini talep ettigi goralmektedir. Kararda-
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in the Decision, it is understood that three
hundred and fifty mediation meetings
were being hold at the same day with a
single mediator, the meetings were at the
company’s administrative building and all
meetings ended up with agreement and
also the mediator is a lawyer of the defen-
dant company.

Justification part of the Decision illustrates;

- Representative of the company states that
the mediation meetings were at the compa-
ny’s administrative building and minutes of
agreement was signed with approximately
three hundred and fifty employees respec-
tively,

- It must be proved that the mediator clear-
ly gave the information that she is lawyer
of the defendant company and despite to
this situation, the employee still wanted to
continue to the meetings,

- There is not any information about brief-
ing the employee by the mediator before
the mediation process and there is not
any statement about this situation in the
agreement document.

And states that due to the related legislation,
there are significant conditions that might
affect impartiality of mediator.

Also from the justification, it is understood
that;

- There is not a duly apply for mediation
process by the plaintiff employee,

- The meetings were at a different place
than the place stated in the minutes of me-
diation,

- The documents were signed by three
hundred and fifty employees with the
same way respectively,

- There is not resignation of the plaintiff
employee despite it takes a part of the
agreement text,

- The agreement contains contradictions
about the plaintiff employee’s resign, that
the employee did not get a right to have
severance and notice pay and about pay-
ment method of her severance,

- The right of release of debt was tried to
gained against the Turkish Law of Obliga-
tions by stating the employee only has a
right to have severance pay and she did
not have any right about her other com-
pensation and her labor receivable; it is
understood that there was a struggle for
creating evidence about claim and receiv-
able other than severance pay and estab-
lishing prohibition of sue.

ki olayda tamaminin anlagsmayla sonuclan-
digi ug yuz elli arabuluculuk gérasmesinin
tek bir arabulucu ile ayni gun i¢inde ger-
ceklestirildigi, gorasmelerin sirket idari
binasinda yapildigi ve arabulucunun ayni
zamanda davali sirketin avukati oldugu
anlasilmaktadir.

Kararin ‘Gerekce’ kisminda;

- Sirket vekilinin gorasmelerin sirket idari
binasinda yapildigini ve yaklasik u¢ yuz
elli isci ile sirasiyla anlasma tutanagi du-
zenlendigini acikladig,

- Arabulucunun ayni zamanda sirketin
avukati oldugu hususunda isciyi acgikca
bilgilendirdiginin ve is¢inin buna ragmen
arabuluculuk gérusmelerine devam etmek
istediginin ispat edilmesi gerektigi,

- Arabulucunun arabuluculuk gérusmeleri
oncesinde is¢iyi bu yonde bilgilendirdigi-
nin ortaya konulamadigi ve bu anlasma
belgesinde bu yonde bir agiklamaya yer
verilmedigi vurgulanarak, ilgili mevzuat
cercevesinde arabulucunun tarafsizligin-
dan stuphe duyulmasini gerektiren énemli
hal ve sartlarin varligi kabul edilmistir.

Gerekcede ayni zamanda;

- Davaci iscinin arabulucuya usuline uy-
gun bir bagvurusunun olmadigi,

- Yapildigi belirtilen gérusmelerin tutanak-
ta gecen adresten farkli yerde gerceklesti-
gl

- Ug yuz elli kadar isgiye ayni sekilde siray-
la isyerinde belgelerin imzalatildigi,

- Anlasma metninde yer aldigi halde dava-
cliscinin istifasina dair belgenin bulunma-
dig,

- Anlasma belgesinin iceriginin is¢inin is-
tifa ettigi, kidem ihbar tazminatina hak ka-
zanmadigi, kidem tazminatinin nasil 6de-
necegi konusunda celiskiler icerdigi,

- Sadece kidem tazminati 6ngoéraldugu
halde diger tazminat ve iscilik alacaklarn
bakimindan hakkin gerceklesmedigi veya
karsiliginin zamaninda tam olarak 6dendi-
gi seklinde sozcuklere yer verilerek Turk
Borg¢lar Kanunu’na aykiri sekilde ibra etkisi
kazandirilmaya calisildigi, kidem tazminati
disindaki tazminat ve alacaklarla ilgili ola-
rak delil olusturma ve dava agma yasagi
olusturma yoénunde ¢aba icine girildigi an-
lasilmaktadir.

seklinde tespitlerde bulunulmustur.

Bu tespitler sonucu Yargitay, usuline uy-
gun bir basvuru olmadigi, arabuluculuk
goruasmelerinin hi¢ yapilmadigi ve mev-
zuat hukumleri cercevesinde usultine uy-
gun gegcerli bir tutanak duzenlenmedigi,
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Result of these determinations, Court of
Cassation decided that there is not a duly
application and a minutes of mediation,
the meetings were not be held and the
transactions that was made cannot de-
fined as an arbitrary mediation transaction.
Accordingly, acceptance of mediation
transactions, the agreement and rejection
of the case was accepted misjudged. Ac-
cording to these justifications, Court of
Cassation decided that the court should
have examined the case about plaintiff's
demands as severance and notice pay and
annual salary.

Even though there is not any restraint in
the law, regulations and Ethic Rules of
Mediator about having meeting with three
hundred and fifty employees at the same
day, these meetings should have held as
spread and open spread sessions for each
file according to confidentially policy as it
stated in the justification of the Decision.5
Mediator should do her duty personal-
ly, diligently, safely, in a reasonable time,
with the active participation of the parties,
fair and giving adequate right to speak to
the parties.® When these policies are taken
into consideration, how many meetings in
a day can be made should be considered
clearly. Thus, in Decision, having three
hundred and fifty employees’ meetings at
the same time, this situation was evaluat-
ed obtrusive.

Even though there is not any evaluation in
the justification part of the Decision about
having a mediation meeting in one of the
parties’ office; we believe that this situa-
tion should have been take into consider-
ation within the scope of equality, impar-
tiality and self will of mediation in line with
plaintiff's claim. Despite the fact that there
is not any rule about having mediation
meetings in a place other than one of the
parties’ offices; within this scope, it must
be taken into consideration to not forcing
one of the parties to join the mediation
process, acting equally to parties and be-
ing fair during this process. It is beneficial
to decide the meetings place with parties’
common and clear will and write these
into minutes of mediation and agreement
clearly.

In Decision, arrangement method and
legal nature of the minutes of mediation
that was signed in the end of the media-
tion process was examined. Despite the
fact that the minutes of mediation shall

yapilan islemlerin gecerli ihtiyari arabu-
luculuk faaliyeti olarak nitelendirilemeye-
cegi sonucuna varmistir. Bu dogrultuda
mahkemece arabuluculuk faaliyetinin ve
anlasmanin gecerli bulunmasi ve davanin
reddedilmesi hatali kabul edilmistir. Yar-
gitay, bu gerekgelerle, mahkemenin ihbar
ve kidem tazminati ile yillik Gcreti talepleri
yonunden isin esasina girmesi gerektigine
karar vermistir.

Kararin gerekcesinde de degerlendirildigi
Uzere, U¢ yuz elli galisan ile ayni gun seri
sekilde gorusme gerceklestirilmesine Ka-
nun, Yonetmelik ve Arabulucular Etik Ku-
rallari'nda duzenlenen ilkeler tahtinda, en-
gel mevcut bir durum olmasa dahi, gizlilik
ilkesi geregi bu goérusmelerin toplu olarak,
bir arada gerceklestirilmemesi, her dosya
icin ayr oturum duzenlenmesi gerekmek-
tedir.® Arabulucunun, goérevini sahsen,
6zenle, makul surede, guven iginde, taraf-
larin etkin katilimiyla, hakkaniyete uygun,
taraflara yeterli s6z hakki vererek yerine
getirmesi gerekir.? Bu ilkeler dikkate alindi-
ginda, ayni gun i¢inde kag¢ gérugmenin ya-
pilabilecegi saglikli bir sekilde degerlendi-
rilmelidir. Nitekim Kararda uygulamanin t¢
yuz elli kadar is¢i icin ayni anda yapilmasi
dikkat cekici bir durum olarak degerlendi-
rilmistir.

Her ne kadar Kararin gerekce bélumunde
bu yonde bir degerlendirme yapilmamis
olsa da, davacinin itirazlarn dogrultusunda,
arabuluculuk toplantisinin taraflardan biri-
nin isyerinde ya da isyeri ile ayni adreste
gerceklesmesi konusunun da arabulucu-
lukta esitlik, tarafsizlik ve iradilik kapsa-
minda degerlendirilmesi gerektigi kana-
atindeyiz. Arabuluculuk gorusmelerinin
taraflardan birisinin isyerinde yapilmasina
engel bir yasal duzenleme bulunmamak-
la birlikte, bu kapsamda arabulucunun
taraflan surecin icine zorla dahil etmeme,
sUrec¢ boyunca taraflara esit davranma ve
onlarin gereksinimleri dogrultusunda adil
olma yukuamlulukleri de dikkate alinmali-
dir. Toplanti yerinin taraflarin ortak irade-
si ve acik rizasi ile belirlenmesinde ve bu
ortak iradenin ve acik rizanin arabuluculuk
tutanaginda ve anlasma belgesinde acik-
¢a belirtilmesinde fayda bulunmaktadir.

Kararda arabuluculuk faaliyeti sonunda
duzenlenen tutanagin duzenlenme sekli
ve hukuki niteligi de irdelenmistir. S6z ko-
nusu tutanagin taraflarin beyanina gore
olusturulmasi asil ise de, arabulucunun,
tutanaginin icerigi, duzenleme sekli ve
sonuglart konusunda taraflan bilgilendir-
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be created with parties’ statement, media-
tor shall inform parties about the content,
arrangement method and conclusion of
minutes, mediator has an obligation to in-
form parties in the beginning of process
with an opening speech, during the pro-
cess when it is needed and also in the end
of the process while last minutes or agree-
ment file is prepared.”

Mediation agreement which is mentioned
in the Decision is a contract that is signed
by both parties and it states extent of the
parties’ agreements event of a successful
mediation process.® This mediation agree-
ment is a contract due to law of obligations
and it is neither adjustment or arbitrament.
Parties may request an annotation regard-
ing to performability of this contract from
enforcement court. The contract which
contains this annotation holds an adjust-
ment of writ quality.®

In Decision, the application of the employ-
er about giving the annotation regarding
to performability of this contract which
was signed according to the mediation
meeting was examined by Court of Cassa-
tion. Court of Cassation reverse the deci-
sion of District Court of Appeals because
of the fact that it decided that conditions
about release of debt was not occured and
minutes which was arranged without any
parties’ application and also in a time that
was not suitable to parties to dispose.

As it can be seen in the Decision, impar-
tiality and objectivity of mediator is signif-
icant for conducting the process in accor-
dance with the legislation and validity of
mediation agreement. In occurrence of an
important situation and condition which
bringing doubt to impartiality of mediator,
the parties shall be informed. However,
with mutual demand of parties’, this duty
shall be taken over. 1°

V. CONCULUSION

Mediation process begins with invitation
to the first meeting before sue a law suit
and certify the minutes according to an
agreement between the parties about
proceeding with mediation. Mediation
process depends on different principles
than state judicial process and other dis-
pute resolutions. Principles of mediation
activities are self-will, equality, sovereign-

mesi/aydinlatmasi gerekir. Arabulucu, ay-
dinlatma yukamlualuguna surecin basinda
acilis konusmasi ile yerine getirmesi ge-
rektigi gibi surec icerisinde gerektiginde
ve sure¢ sonunda son tutanak ya da anlas-
ma belgesi hazirlanirken de taraflar aydin-
latmal, bilgilendirmelidir.”

Kararda da bahsedilen arabuluculuk soz-
lesmesi, arabuluculuk surecinin basariyla
sonucglanmasi halinde taraflarin anlastikla-
r hususlarin kapsamini belirten ve taraflar
ile arabulucunun imzaladigi bir anlasma
belgesidir.® Bu anlagsma belgesi, borclar
hukuku kapsaminda s6zlesme niteliginde
olup, yargi karari veya hakem karari ma-
hiyetinde degildir. Arabuluculuk anlagsma
belgesine, ilam niteligi kazandirilmak iste-
niyorsa, taraflarin icra mahkemesine bas-
vuruda bulunmasi ve icra mahkemesinin,
anlasma belgesine icra edilebilirlik serhi
vermesi gerekir. °

Kararda igverenin arabulucu nezdinde ya-
pilan goérusme sonucu imzalanan anlas-
maya icra edilebilirlik serhi verilmesi icin
mahkemeye basvurmasi Yargitay tarafin-
dan degerlendirilmigtir. Yargitay, ibraya
iliskin kosullarin gerceklesmedigine, taraf-
larin Uzerinde serbestce tasarruf edeme-
yecekleri bir zamanda is¢inin basvurusu
olmadan duzenlenen tutanagin arabulu-
culuga ve dolayisiyla cebri icraya elveris-
li olmadigina karar vererek, Bolge Adliye
Mahkemesi’'nin kararinin bozulmasina ka-
rar vermistir.

Karardan da gorulecegi uzere, arabulu-
cunun tarafsizigr ve objektifligi, surecin
mevzuata uygun yurutulmesi ve arabulu-
culuk anlagsmasinin gecerliligi bakimindan
buyuk énem tasimaktadir. Arabulucunun
tarafsizigindan suphe edilmesini gerekti-
recek onemli hal ve sartlarin varligi halin-
de, bu hususta taraflarn bilgilendirmesi ve
buna ragmen taraflarin birlikte talep etme-
leri halinde bu gorevi ustlenmesi gerekir.°

V.SONUC

Arabuluculuk sureci, dava acilmadan énce
taraflarin ilk toplantiya davet edilmeleri ve
taraflarla arabulucu arasinda surecin devam
ettirilmesi konusunda anlagsmaya varilip bu
durumun bir tutanakla belgelendirildigi ta-
rihten itibaren baslar. Arabuluculuk sureci,
devlet yargisi surecinden ve diger alternatif
uyusmazlik yolu sureclerinden farkli ilkelere
baglidir. Arabuluculuk faaliyetine iliskin ilke-
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ty of parties, confidentially, impartiality,
informing, principle of self-fulfillment. Ac-
commodating oneself to mediation princi-
ples is a duty of mediator during all stages
of mediation. Due to this, the mediator in
the decision is working in the defendant’s
company so this leads to suspicion about
impartiality and independence of the me-
diator. Mediator shall brief parties accord-
ing to the obligation to inform and due to
the request of parties, the mediator shall
continue her assignment. Mediator shall
perform her duty personally, diligently, in
reasonable time, safely, with active partic-
ipation of the parties and giving adequate
right to speak to the parties.

In our opinion, having three hundred and
fifty mediation meetings at the same day
is contrary with mediator’s duty to perform
personally. Hence, mediation agreement
arranged as a result of such meetings
should not have been accepted valid. In
the light of all these explanations, we agree
with Court of Cassation’s decision and in
our opinion, this decision may constitute
an example against employers in similar
mediation disputes, in case of employee
sue claiming that they signed minutes of
mediation under pressure and having they
did not have adequate time to dispose.
Even though as per the Act if there is an
agreement at the end of the mediation ac-
tivity, parties cannot sue about the claims
in the mediation process; employers may
face with a sue risk against due to the
plaintiff's claims such as mediation pro-
cess did not run in accordance with the
relevant legislation, the will of the parties
are invalid, contrariety to impartiality and
equality principles and the agreement is
invalid due to the lesion beyond moiety or
the agreement has not been made since
the parties’ will is not mutual.

ler, iradilik ilkesi, esitlik ilkesi, taraflarin ege-
menligi ilkesi, gizlilik ilkesi, tarafsizlik ilkesi,
aydinlatma ilkesi ve gorevini sahsen yerine
getirme ilkesidir. Arabuluculuk strecinin her
asamasinda, arabuluculuk ilkelerine uyum
saglamak arabulucunun gérevidir. Bu ne-
denle Karara konu olayda arabulucunun da-
vall igsverenin holding bunyesinde g¢aligmasi
arabulucunun tarafsizigi ve bagimsiziig
konusunda suphe uyandirabilecek bir hu-
sustur. Arabulucunun bunu taraflara aydin-
latma yukumlulugu cergevesinde bildirmesi
gerekmektedir. Taraflann bu duruma rag-
men arabulucunun goérevine devam etmesi-
ni istemeleri halinde ise arabulucu gorevine
devam etmelidir. Arabulucunun goérevini sah-
sen, 6zenle, makul surede, guven icinde, ta-
raflarin etkin katilimiyla ve taraflara yeterli s6z
hakki vererek yerine getirmesi gerekir.

Kanaatimizce, ayni gun i¢inde u¢ yuz elli ¢a-
lisanin arabuluculuk gérusmesi gerceklestir-
mesi arabulucunun goérevini sahsen yerine
getirme ilkesine uymayan bir durumdur. Bu
gorusmeler sonucu imzalanan arabuluculuk
anlasmasinin da hukuka uygun kabul edil-
memesi gerekir. Tum bu aciklamalar 1siginda
Yargitay'in vermis oldugu karara katilmakla
birlikte, kanaatimizce, Yargitay'in vermis ol-
dugu bu karari benzer arabuluculuk uygula-
malarinda, iscilerin kendileri Gzerinde baski
uygulandig, serbestce tasarrufta bulunabile-
cekleri uygun zaman taninmadan goérusme-
lerin gerceklestirildigi iddialaryla acabile-
cekleri davalarda, isverenler aleyhine emsal
olusturabilecektir. Dolayisiyla, her ne kadar
Kanun'da, arabuluculuk faaliyeti sonunda
anlasmaya varilmasi halinde, Uzerinde anla-
silan hususlar hakkinda taraflarca dava aci-
lamayacag seklinde duzenleme yer almakta
ise de; arabuluculuk surecinin ilgili mevzuata
uygun yuratulmedigi, taraf iradesinin sakat-
landig, tarafsizlik ve esitlik ilkelerine aykirilik,
varilan anlasmanin asiri yararlanma sebebiy-
le sakat oldugu veya gercekte taraflarin irade-
sinin uyusmadig ve bu sebeple anlasmanin
hi¢ kurulmadigr gibi iddialarla ile isverenler,
kendileri aleyhine dava agilmasi riski ile karsi
karslya kalacaklardir.
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