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ABSTRACT

The decision of the unification of judge-
ments held that the amount of the letter
of guarantee that has not yet been col-
lected or the legal reserve amount that
the bank will have to pay in case of un-
requited provision is not in the nature of
a due receivable before the risk is real-
ized. In the event that a due receivable
is not in question, the law states that
the precautionary foreclosure institu-
tion cannot be applied. If it is agreed in
the contract between the bank and the
beneficiary or the customer in the letters
of guarantee about the amount to be
paid by law, the bank may deposit the
risk amount to be paid in the future on
the letter of guarantee or the bad check
before the risk is realized. Therefore, this
authorization includes the authority to
request foreclosure. In case the letter of
guarantee agreement arranged between
the bank and the beneficiary contains a
provision regarding depositing the let-
ter of guarantee amount, or the cheque
leaf cost that becomes worse in the con-
tract signed between the bank and the
cheque account owner, these amounts
may facilitate a warranty for the bank. As
the guarantee is related with monetary,
considering amounts not to be collect-
ed with pledge and then becoming due

OZET

Bu calismada Yargitay ictihadi Birlestirme Hu-
kuk Genel Kurul'unun ‘heniz tahsil edilmeyen
teminat mektubu bedeli veya karsiliksiz ise de
bankanin ddemek zorunda kalacagl kanuni
karsilik bedelinin, risk gerceklesmeden 6nce
muaccel bir alacak niteliginde olmadigi ve
muaccel bir alacagin s6z konusu olmadig du-
rumda ise acik kanun hukmu geregi ihtiyati ha-
ciz muessesesinden yararlanilamayacagina’
iliskin uyusmazlik konusu karari incelenmistir.
Teminat mektuplarinda kanunen édenmesi
zorunlu meblag ile ilgili olarak, banka ile leh-
tar veya musteri arasindaki soézlesmede, risk
gerceklesmeden bankanin teminat mektubu
veya karsiliksiz ¢cekle ilgili ileride 6denecek risk
bedelini depo ettirebilecegine iliskin kanuni
duzenleme s6z konusudur. Buna karsin, depo
ettirme hakkinin ihtiyati haciz isteme hakkinida
icerdigi ve dolayisiyla bu durumdaiihtiyati haciz
karar verilebilecegi seklindeki yaklagimi, depo
etmeyi isteme yetkisinin bunyesinde ifa etmeyi
talep etme hakkini icermemektedir. Buna gore,
s6z konusu kararda depo etme hakki ile ifayi ta-
lep hakkinin ayni sey olmadigi ifade edilmistir.
Kanaatimizce, s6z konusu kararda muacceliyet
kosulunun gerceklesmesinin banka teminat
mektup bedeli veya karsiliksiz kalan ¢ek yapra-
Q1 bedelinin ancak muhataba 6deme yapilma-
si kosuluna baglamak, taraflar arasindaki s6z-
lesme huakumlerinin yok sayilmasi sonucunu
doguracak tehlikeli bir yaklasimdir. Banka ile
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upon closing the account, it is required
to decide on ancillary attachment for the
guarantee receivable that is assessed
within scope of the monetary debt as
stated in the 257th clause of the 2004
numbered law.

I.INTRODUCTION

The unification application was made upon
the contradiction between the Supreme
Court 11th Civil Department and 19th Civil
Department about whether ancillary attach-
ment decision shall be given for guarantee
receivables. In this regard, the Supreme Court
11th Civil Department’ held that ancillary at-
tachment decision can be given if the depos-
iting authority also contains the authority to
request an ancillary attachment where there
is a provision regarding the bank’s authority
to deposite the risk amount to be paid with
the letter of guarantee or bad check in agree-
ments signed between the bank and the ben-
eficiary regarding the amount legally obliged
to be paid for the outstanding letter of guar-
antee or the bad check as the risk is not re-
alized yet. However, the Supreme Court 19th
Civil Department? held against that decision
that the it shall not be due debt as long as the
bank does not make payment for the letter of
guarantee or the bad check and, therefore
the ancillary attachment decision cannot be
given. The General Assembly held that it shall
not be held to agree to the ancillary attach-
ment decision can be given considering that
the depositing authority also contains the
authority to request ancillary attachment de-
cision. So the Board unified the judgements
that ancillary attachment decision cannot
be given for the debt of posting a guarantee
decision considering this conflict.

In this analysis, the issue of whether ancil-
lary attachment decision can be given for
the debt of posting a guarantee is to be
analyzed within terms such as guarantee,
maturity, auxiliary attachment and the risk
in accordance with the 27/12/2017 dated,
E.2016/1 and K.2017/6 numbered Case Law
Unification Decision (“DJC") of Supreme
Court Board of the Unification of Case Law.

ILISKIN KARARININ TAHLILI

lehtar arasinda duzenlenen teminat mektubu
temin etme sdzlesmesinde teminat mektubu
bedelinin, banka ile ¢ek hesabi sahibi arasin-
da duzenlenen sdzlesmede karsiliksiz kalan
cek yapragi bedelinin depo edilecegine iliskin
hakum bulunmasi halinde bu bedeller banka
icin teminat teskil ettiginden ve teminat para-
ya iliskin olmasi ve rehin ile temin edilmeyen
ve hesabin kat'i ile birlikte muacceliyet kosulu
da gerceklesen bedeller gozetildiginde, 2004
sayilll Kanun'un 257. maddesinde yer verilen
para borcu kapsaminda degerlendirilen temi-
nat alacagiicin ihtiyati haciz karari verilebilmesi
gerekmektedir.

. GIRIS

Yargitay 11. Hukuk Dairesi ve 19. Hu-
kuk Dairesi arasinda teminat alacak-
lar1 icin ihtiyati haciz karari verilip
verilemeyecegi hususundaki goras
ayriliklari Gzerine ictihadi birlestirme
basvurusu yapilmistir. Bu konuda Yar-
gitay 11. Hukuk Dairesi’, henuz risk
gerceklesmedigiicin 6denmemis temi-
nat mektubu veya karsiliksiz ¢ek ic¢in
kanunen 6denmesi zorunlu meblag ile
ilgili olarak banka ile lehtar arasinda-
ki so6zlesmelerde risk gerceklesmeden
bankanin teminat mektubu veya karsi-
liksiz ¢ekle ilgili 6denecek risk bedeli-
ni depo ettirebilecegine iliskin hukum
bulunmakta ise depo ettirme yetkisinin
ihtiyati haciz isteme yetkisini de icerdi-
gini kabul ederek ihtiyati haciz karari
verilebilecedi gorusundedir. Yargitay
19. Hukuk Dairesi? ise, bankanin temi-
nat mektubu veya karsiliksiz ¢cekle ilgili
6deme yapmadigi surece alacagin mu-
accel olmayacagi ve dolayisiyla ihtiyati
haciz karari verilemeyecegi gorusun-
dedir. Genel Kurul, yasanan bu celiskiyi
dikkate alarak, depo ettirme yetkisine
sahip olmanin, kendiliginden ihtiyati
haciz isteme yetkisini de bunyesinde
barindirdiginin kabulunun dogru olma-
yacagl, dolayisiyla teminat gosterme
borcu icin ihtiyati haciz karari verileme-
yecegi seklinde ictihatta bulunmustur.

Bu incelememizde, Yargitay igtihadi Birles-
tirme Hukuk Genel Kurulu'nun 27.12.2017
tarih, 2016/1 E. ve 2017/6 K. sayili igtihadi
Birlestirme Karari (“Karar”) 1siginda temi-
nat gésterme borcu i¢in ihtiyati haciz kara-
ri verilip verilemeyecegi hususu, teminat,
muacceliyet, ihtiyati haciz ve riziko gibi
kavramlar cercevesinde irdelenmisgtir.
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ANALYSIS OF OF THE DECISION OF THE COURT OF CASSATION GENERAL ASSEMBLY ON THE UNIFICATION OF
JUDGEMENTS HOLDING THAT DECISION OF ANCILLARY ATTACHMENT CANNOT BE GIVEN FOR THE DEBT

OF POSTING A GUARANTEE

I1. SUMMARY

Due to the nature of the ancillary attach-
ment, the attachment is not been evalu-
ated as an “execution transaction”, and is
required as a temporary legal protection
means. However, as the ancillary attach-
ment is envisaged only for “monetary re-
ceivables” within conditions in the 257th
clause of 2004 numbered Law guarantee
receivables and the debt of depositing a
guarantee shall not be subject to the an-
cillary attachment decision. The decision
of the unification of judgements about
this issue is to be evaluated in this study.
On the other hand, if there is a provision
in the contract between the bank and the
beneficiary or the customer in the letters of
guarantee about the amount to be paid by
law, the bank may deposit the risk amount
to be paid in the future on the letter of
guarantee or the bad check before the risk
is realized. Therefore, this authorization
includes the authority to request foreclo-
sure.

I1l. DECISION OF
UNIFICATION OF
JUDGEMENTS

The analysis of subject-matter is to be ana-
lysed under the legal nature of bank letters
of guarantee firstly by comprising of non-
cash loans to evaluate the judgements
unified by the General Assembly of the Su-
preme Court in an effective way,

A. Letter of Guarantee

It is defined as renouncing the use of the
economically top credit procurement
power for a certain period in favor of an-
other person or waiving this power to him/
her. However, a Bank Loan Agreement is a
contract between a borrower and a lender
which the lender commits to loan money
to the borrower under certain conditions,
or bear a certain risk by allocating the cred-
it to his/her use, and the borrower commits
to return the borrowed money or eliminate
the risk or eliminate the loss occurred with
the payment made upon realization of
the risk, additionally, pay a consideration
to the creditor®. This definition is valid for
cash loans, and the non-cash loan is the
agreement type which the creditor (bank)

1. 0ZET

incelenen Kararda Genel Kurulca Yargitay
19. Hukuk Dairesi'nin goérusu esas alinarak,
ihtiyati haczin niteligi itibariyle “icra islemi”
olmayip, 6zel bir gegici hukuki koruma mu-
essesesi olmasindan bahisle, 2004 sayili icra
iflas Kanunu’nun (“2004 sayili Kanun”) 257.
maddesindeki sartlar cercevesinde ihtiyati
haciz muessesesi, sadece “para alacaklan”
icin ongoéruldugunden, teminat alacaklari
ve teminat gosterme borcu igin ihtiyati ha-
ciz karar verilemeyecegine hukmedilmistir.
Ote yandan, teminat mektuplarinda kanu-
nen 6denmesi zorunlu meblag ile ilgili ola-
rak, banka ile lehtar veya musteri arasindaki
sOzlesmede, risk gerceklesmeden bankanin
teminat mektubu veya karsiliksiz ¢ekle ilgili
ileride 6denecek risk bedelini depo ettirebi-
lecegi hukmU mevcutsa, depo ettirme yet-
kisinin ihtiyati haciz isteme yetkisini de icer-
digini dolayisiyla bu durumda ihtiyati haciz
karar verilebileceginin, depo etmeyi isteme
yetkisinin bunyesinde ifa etmeyi talep etme
yetkisini icerdiginin kabulinin mumkun ol-
madigl, depo etme ile ifa etmenin ayni sey
olmadigi ifade edilmistir.

1. iICTIHADI
BIRLESTIRME
KARARI VE HUKUKIi
DEGERLENDIRME

ictinadi Birlestirme Kararini daha iyi tah-
lil edebilmek icin gayri nakdi kredilerden
olan banka teminat mektubunun hukuki
niteligini incelemekte fayda vardir.

A. Banka Teminat Mektubu

Ekonomik acidan kredi hazir bir satin
alma gucunun kullanilmasindan belli bir
sureyle diger bir kisi lehine vazgecilmesi
veya bu gucun ona terk edilmesi seklin-
de tanimlanmaktadir. Banka kredi soz-
lesmesi ise, kredi verenin, krediyi alana
belirli sartlarda 6dung para vermeyi ya
da kredisini onun emrine tahsis ederek
bir riski Ustlenmeyi, bunun karsiliginda
kredi alanin aldigi paray! iade etmeyi
veya riski ortadan kaldirmayi yahut riskin
gerceklesmesi Uzerine yapilan 6deme ile
olusan zarar gidermeyi, bunlara ek olarak
kredi verene bir ivaz 6demeyi yuklendigi
sozlesmedird. Bu tanim nakdi krediler igin
gecerli olmakla birlikte, gayri nakdi kredi,
kredi verenin (bankanin) dogrudan dog-
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does not make direct cash outflow. In oth-
er words, does not lend money; instead,
commits a responsibility by giving a guar-
antee in favor of the debtor using the loan.
The critical point in non-cash loans is that
such credits are converted into cash loans
when they are converted into cash.

There is a commonly used type among
non-cash loans; “Bank Letters of Guaran-
tee”. In the 48th clause of 5411 numbered
Banking Law (“5411 numbered Law");
“Cash loans and letters of guarantee giv-
en by Banks (..) non-cash loans and guar-
antees having this nature (..). amounts of
non-cash loans converted into cash, re-
ceivables from reverse repo transactions,
risks undertaken due to forward transac-
tion and option agreements and other
similar agreements, partnership shares
and transactions accepted as loan by the
Board shall be considered as loans in the
implementation of this Law regardless the
account they are monitored at.”

provision is provided. In this regard, letters
of guarantee comprising of non-cash loans
are considered as loans within framework
of the 5411 numbered Law.

In 1967, the Supreme Court* held that the
legal nature of bank letters of guarantee is
a “warranty agreement”. According to the
unification decision as mentioned above;
“..as the title of the bank is the warrantor,
the guarantee shall be separate from par-
ties signing the main agreement and the
main contract and completely individual,
and the bank guarantee shall be embod-
ied as a Warranty Guarantee regardless
the validity and availability of the debt of
the beneficiary; in case it is accepted to
compensate the loss arising from failing to
fulfill the debt regardless objections those
may be claimed by the main debtor, the
guaranteeing situation shall be in ques-
tion, the person guaranteeing the act of
the third person shall be under an individ-
ual guarantee...”

However, in another 1967 dated Case Law
Unification Decision?, it is decided that let-
ter of guarantee is a warranty agreement
guaranteeing the act of the aforemen-
tioned third person in the 128th clause of
6098 numbered Code of Obligations.

In this regard, letter of guarantee shall
be a warranty agreement guaranteeing
an act or acts of the third person and the
bank debt can only reveal upon the occur-
rence of a risk. The warranty agreement

ILISKIN KARARININ TAHLILI

ruya bir para ¢ikisi yapmadigi, bir diger
deyisle o6dunc¢ para vermedigi; bunun
yerine kredi kullanan borglu lehine bir
taahhude girerek sorumluluk ustlendigi
sozlesme tarudur. Gayri nakdi kredilerde
onemli olan husus, bu krediler nakde tah-
vil olduklarinda nakdi krediye donusurler.

Gayri nakdi krediler arasinda ¢cogunlukla
kullanilan bir tar vardir ki bu banka temi-
nat mektuplandir. 5411 sayili Bankacilik
Kanunu'nun (“5411 sayili Kanun”) 48.
maddesinde;

“Bankalarca verilen nakdi krediler ile te-
minat mektuplari, .. gayrinakdi krediler
ve bu niteligi haiz taahhutler ... gayrinakdi
kredilerin nakde tahvil olan bedelleri, ters
repo islemlerinden alacaklar, vadeli islem
ve opsiyon sozlesmeleri ile benzeri diger
sozlesmeler nedeniyle Ustlenilen riskler,
ortaklik paylari ve Kurulca kredi olarak
kabul edilen islemler izlendikleri hesaba
bakilmaksizin bu Kanun uygulamasinda
kredi sayilir.”

seklinde hukum tesis edilmistir. Bu an-
lamda gayri nakdi kredilerden olan temi-
nat mektuplan 5411 sayili Kanun cerge-
vesinde kredi sayillmaktadir.

Yargitay'in 1967 tarihli ictihadi Birlestirme
Kararinda* banka teminat mektuplarinin
hukuki niteliginin ‘garanti s6zlesmesi’ ol-
dugu ifade edilmistir. Anilan igtihadi Bir-
lestirme Kararina gore;

“..bankanin sifati teminati veren oldugun-
dan, taahhudun, esas sozlesmeyi yapan
taraflardan ve esas akitten ayri ve tama-
men mustakil oldugunu, banka taahhudu-
nun lehtarin borcunun gecgerliligine ve var-
ligina bagli olmaksizin garanti taahhuadu
olarak tecessum edecegini; asil bor¢lunun
ileri surebilecegi itirazlara bakilmaksizin
borcun yerine getirilmemesinden dogan
zararin tazmininin kabul edilmesi halinde,
garanti verme durumunun s6z konusu ol-
dudu, tguncu sahsin fiilini garanti edenin
mustakil bir taahhat altina girdigi...”
belirtilmistir. Nitekim 1967 tarihli baska
bir ictinadi Birlestirme Kararinda®, teminat
mektuplarinin mahiyet itibariyle 6098 Sa-
yili Bor¢lar Kanunu 128. maddesinde s6zu
edilen uguncu sahsin fiilini taahhat niteli-
ginde bir garanti akdi oldugu hakum altina
alinmistir.

Bu anlamda, teminat mektuplarn uguncu
sahsin bir fiilini ya da fiillerini taahhat ni-
teliginde bir garanti s6zlesmesidir ve ban-
ka borcu ancak riskin dogmasi ile ortaya
cikar. Teminat mektuplarinda banka ile

KARAR iNCELEMESI |
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between the bank and the acceptor for
letters of guarantee is not an abstract ac-
knowledgement of debt. For the existence
of bank’s payment liability, the acceptor
must evidence that the risk within scope of
the warranty agreement is realized®. There
is a contractual sub-relation between the
beneficiary and the acceptor in letters of
guarantee and if the beneficiary fails to
timely and completely fulfill his/her actual
or auxiliary performance liabilities arising
from this agreement as required, it can be
concluded that risk occurs for the accep-
tor. The obligation of the guaranteeing
bank protects the guarantee area (letter
of guarantee) against future damage. Fi-
nally, unless the risk occurs and payment
is made to the addressee. In other words,
the bank shall not recourse to its custom-
ers unless the letter is compensated. Fol-
low-up will not be possible until the letter
is compensated, and recourse is granted.

B. Concept of Ancillary
Attachment

The ancillary attachment is a temporary
protection precaution used for protect-
ing an existing or prospective mone-
tary receivable. Ancillary Attachment
conditions are mentioned in the 257th
clause of 2004 numbered Enforcement
and Bankruptcy Law (“2004 numbered
Law”). Accordingly, in the related law
article:

“Claimant of a monetary debt which
is not warranted with a mortgage and
becomes due may have discreetly con-
fiscated its movable and immovable
commodities and receivables and other
rights in the possess or third person.

Ancillary attachment can only be re-
quested for below given situations due
to the undue debt:

1. If the debtor does not have a specific
domicile,

2. If the debtor gets prepares to hide,
evade his/her properties or escape per-
sonally to get rid of his/her debts, or
escapes or omits fraudulent actions
breaching rights of the claimant for that
purpose,

If the ancillary attachment is given in
such a way, the liability falls due only for
the debtor.”

provisions are given. Accordingly, below
given two conditions are required to pro-

muhatap arasindaki garanti sozlesmesi
soyut bor¢ ikrar niteliginde degildir ve
bankanin 6deme mukellefiyetinin dogu-
mu icin, garanti s6zlesmesi kapsaminda
kalan riskin gerceklestiginin muhatap ta-
rafindan ispat edilmesi gerekmektedir®.
Teminat mektuplarinda lehdar ile muha-
tap arasinda sozlesmesel bir alt iliski bu-
lunmaktadir ve lehdarin, bu s6zlesmeden
dogan asli ve/veya yan edim yukamlu-
luklerini vaktinde, tam ve geregi gibi ifa
etmemesi halinde muhatap bakimindan
riskin olustugu soylenebilecektir. Garanti
veren bankanin yokamlulugu, garanti ala-
ni (teminat mektubu muhatabini) mustak-
bel bir zarara karsi korur. En nihayet, risk
gerceklesip bankaca muhataba 6deme
yapilmadikca, diger deyisle mektup bede-
li tazmin edilmedik¢e bankanin musterisi-
ne rucu etmesi s6z konusu olmayacaktir.
Mektup bedeli tazmin edilmeden ve rucu
hakki dogmadan takip yapilamayacaktir.

B. ihtiyati Haciz Kavram

ihtiyati haciz muessesesi, mevcut veya
mustakbel bir para alacagini korumak
icin faydalanilan gecici koruma tedbiri-
dir. ihtiyati haciz sartlari, 2004 sayili icra
ve iflas Kanunu'nun (“2004 sayili Ka-
nun”) 257. maddesinde sayilmistir. Buna
gore ilgili kanun maddesinde;

“Rehinle temin edilmemis ve vadesi gel-
mis bir para borcunun alacaklisi, bor¢lu-
nun yedinde veya ucuncu sahista olan
tasinir ve tasinmaz mallarini ve alacakla-
riyla diger haklarini ihtiyaten hazcettire-
bilir.

Vadesi gelmemis borg¢tan dolayi yalniz
asagidaki hallerde ihtiyati haciz istene-
bilir:

1. Bor¢clunun muayyen yerlesim yeri yok-
sa,

2. Borclu taahhutlerinden kurtulmak
maksadiyla mallarini gizlemege, kacir-
maga veya kendisi kagmaga hazirlanir
yahut kacar ya da bu maksatla alacakli-
nin haklarini ihlal eden hileli islemlerde
bulunursa,

Bu suretle ihtiyati haciz konulursa borg
yalniz bor¢lu hakkinda muacceliyet kes-
beder.”

seklinde hukum tesis edilmistir. Buna
gore ihtiyati haciz karari verilebilmesi
icin su iki sart birlikte aranmaktadir: (i)
Alacagin rehinle temin edilmemis olma-
s1, (ii) Alacagin vadesinin gelmis olmasi.
Bu iki sart birlikte gerceklestigi zaman,
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vide an ancillary attachment decision:
(i) the receivable is not provided with
pledge, (ii) the debtor becomes due.

When these two conditions are realized
at once, the claimant may have confis-
cated his/her movable and immovable
properties and receivables from the
debtor or the third person.

The initially highlighted issue in the Case
Law Unification Decision, the agreement
between the bank giving the letter of
guarantee and the acceptor is in the
nature of a warranty agreement, bank’s
responsibility is not ancillary, instead of
independent of the main debt and the
primary debt. The Bank may take itself
under assurance for the risk of the given
letter of guarantee. Likewise, in case of
any additional collateral to be request-
ed in the contract or the increase in the
credit risk of the beneficiary, non-refund-
ability of the letters of guarantee despite
the request, concerns about the statue
of the beneficiary, the financial situa-
tion of the beneficiary is damaged or the
amount of the guarantee letter is not yet
converted into cash for the term in the
contract; the bank, the beneficiary, the
joint debtor and the guarantor. Proceed-
ing without judgment may be performed
to deposit the guarantee. However, in
the 42nd clause of 2004 numbered law;
“Forced execution of the payment of
money or the issuance of a guarantee
starts with a request for follow-up and
takes place by way of foreclosure or
pledge or bankruptcy.”

Although the collateral receivables may
be followed by general foreclosure un-
der the relevant law, a prudent foreclo-
sure decision cannot be made. As a mat-
ter of fact, in Article 257 of the Law No.
2004, the precautionary foreclosure is
foreseen only for “money receivables”.
As a precautionary foreclosure is a pri-
vate legal protection institution, not an
enforcement process, it can only be re-
quested within the framework of the pro-
visions of the said law. No prudent fore-
closure decisions can be made to store
the collateral.

For the letters of guarantee that have not
yet been converted into cash, follow-up
cannot be made through general fore-
closure for the collection of the amount
in the letter of guarantee. The reason is

ILISKIN KARARININ TAHLILI

alacakli bor¢clunun nezdinde veya ugun-
cu sahista olan taginir ve tagsinmaz malla-
ri ile alacaklarini haczettirebilir.

Yukaridaki aciklamalar i1siginda; ictihadi
Birlestirme Kararinda oncelikle vurgula-
nan husus, teminat mektubu veren ban-
ka ile muhatap arasindaki s6zlesmenin
garanti sozlesmesi niteliginde oldugu,
bankanin sorumlulugunun feri degil asil
borctan bagimsiz ve asli bor¢ oldugudur.
Banka, teminat mektubunu duzenler-
ken nakit, menkul rehni, ipotek, teminat
mektubu almak suretiyle verdigi teminat
mektubu riski i¢in kendisini guvenceye
alabilir. Keza s6zlesmede istenecek her
tarla ek teminatin verilecegi veya lehta-
rin kredi riskinin artmasi, istege ragmen
teminat mektuplarinin iade edilmemesi,
lehtarin durumu hakkinda stpheye du-
sulmesi, lehtarin mali durumunun sar-
silmig olmasi gibi hallerde veya higbir
neden gostermeksizin, soézlesmedeki
hukme dayanarak henuz nakde ceuvril-
meyen teminat mektup tutarinin; ban-
ka, lehtar, muteselsil bor¢lu ve kefilden
depo edilmesini isteyebilir. Teminatin
depo edilmesi icin ilamsiz takip yapila-
bilir. Nitekim 2004 sayili Kanun'un 42.
maddesi:

“Bir paranin ddenmesine veya bir temi-
natin verilmesine dair olan cebri icralar
takip talebiyle baslar ve haciz yoliyle
veya rehnin paraya cevrilmesi yahut iflas
suretiyle cereyan eder.”

seklinde duzenlenmistir. Teminat alacak-
larii¢in ilgili kanun hukmu geregince ge-
nel haciz yoluyla takip yapilabilir ise de,
ihtiyati haciz karari verilemez. Nitekim
2004 sayili Kanun'un 257. maddesinde
ihtiyati haciz yalnizca ‘para alacaklarl’
icin ongorulmektedir. ihtiyati haciz, icra
islemi degil, 6zel hukuki koruma mues-
sesesi oldugundan, ancak anilan kanun
hakmundeki sartlar cercevesinde talep
edilebilir. Teminatin depo edilmesi i¢in
ihtiyati haciz karari verilemez.

Henuz nakde cevrilmeyen teminat mek-
tuplariile ilgili olarak teminat mektubun-
daki meblagin tahsili icin genel haciz yo-
luyla takip yapilamaz. Bunun gerekgesi
ise, para alacagindan kaynaklanan borg,
risk gerceklesmedigi ve bankanin henuz
bir 6demesi bulunmadigi icin muaccel
olmamistir. Muaccel olmayan bir alacak
icin ihtiyati haciz karari verilemeyecektir.

Cek yapraklari bakimindan bankanin ris-
ki, cekin kullanilip bankaya ibrazindan
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6 Vahit DOGAN, Banka Teminat Me:
ktuplari (Istanbul: Segkin Yayincilik,
2011), s. 177.

A

2020 WINTER

235



CASE STUDY

4

FOOTNOTE

7 Title of the Article 59 of the Law
No. 4949: “Ancillary Attachment”
changed to “Clauses of Ancillary
Attachment”; in the first paragraph
“debt” adjusted to “monetary debt”;
in the second paragraph’s second
subparagraph “escapes” turned to
“If the debtor gets prepares to hide,
evade his/her properties or escape
personally to get rid of his/her debts,
or escapes or omits fraudulent actions
breaching rights of the claimant for
that purpose,”

8 Saim Ustundag, Medeni Yargila-
ma Hukuku, p. 475; Baki Kuru, icra ve
iflas Hukuku, (istanbul: Alfa Yayincilik,
1997), p. 2495.
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that, the debt arising from the monetary
receivable is not due since the risk has
not been realized and the Bank has not
yet paid. A precautionary decision can-
not be made for a non-due receivable.

Risk of the bank regarding cheque-
leaves reveals after the cheque is used
and presented to the bank and being a
bad cheque. In case this risk is not re-
alized, a due receivable shall not be in
question and an ancillary attachment
decision shall not be given for an undue
receivable.

On the other hand, if there is a provision
in the contract between the bank and
the beneficiary or the customer in the
letters of guarantee about the amount to
be paid by law, the bank may deposit the
risk amount to be paid in the future on
the letter of guarantee or the bad check
before the risk is realized. Therefore,
this authorization includes the authority
to request foreclosure. In this case, it is
necessary to state that a prudent foreclo-
sure decision can be made. In this case,
the main problem is whether or not the
bank may be able to claim the amounts
as the legal provisions of the checks that
have not yet been collected or whether
the checks have not been released yet.
Even if there is a provision in the agree-
ment between the bank and the custom-
er, the bank can only request that it be
deposited and cannot demand payment
to it. Moreover, the bank guarantees that
it will take risks due to such a provision
in the contract. In other words, since the
receivable will be secured, there is no
need for a preliminary injunction which
is a private legal protection institution.

The amount of the letter of guarantee
that has not yet been collected or the
legal reserve amount that the bank will
have to pay in case of unrequited pro-
vision is not in the nature of a due re-
ceivable before the risk is realized. In
the event that a due receivable is not in
question, it is a requirement of the open
law that the precautionary foreclosure
institution cannot be applied.

IV. CONCLUSION

The decision of the unification of judge-
ments states that the guarantee deposit-

sonra karsiliksiz ¢cikmasiyla dogacagi or-
taya ¢ikmaktadir. Bu riskin gergeklesme-
mesi halinde muaccel bir alacaktan s6z
edilemeyecedi ve muaccel olmayan bir
alacak icin de ihtiyati haciz karari verile-
meyece i tartismasizdir.

Ote yandan, teminat mektuplarinda ka-
nunen 6denmesi zorunlu meblag ile il-
gili olarak, banka ile lehtar veya musteri
arasindaki sozlesmede, risk gercekles-
meden bankanin teminat mektubu veya
karsiliksiz cekle ilgili ileride 6denecek
risk bedelini depo ettirebilecegi hukmu
mevcutsa, depo ettirme yetkisinin ihti-
yati haciz isteme yetkisini de icerdigini
dolayisiyla bu durumda ihtiyati haciz
karari verilebileceginin kabulu halinde
belirtmek gerekir ki, ihtiyati haciz talep
edilebilmesi icin kural olarak o borcun
muaccel olmasi gerekir. Bu durumda asil
sorun, henuz tahsil edilmemis teminat
mektubu veya karsiliksiz kalip kalmaya-
cag! henuz belli olmayan ¢eklerin kanuni
karsiliklari olan bedellerin banka tarafin-
dan istenip istenemeyecegi konusudur.
Banka ile musteri arasinda yapilan soz-
lesmede anilan sekilde hukum mevcut
olsa dahi, banka sadece depo edilmesini
isteyebilir, kendisine 6deme yapilmasi-
ni talep edemez. Depo ile ifanin hukuki
mahiyeti farkli oldugundan, depo edil-
mesini isteme hakki s6z konusu alacagin
mevcut oldugunu gostermedigi gibi, he-
nuz vadesinin geldigini ve muaccel oldu-
gunu da ortaya koymamaktadir. Kaldi ki,
banka s6zlesmeye bu sekilde bir hukam
koymakla risk dolayisiyla alacagini ga-
ranti altina almistir. Diger bir ifadeyle ala-
cak teminat altina alinmis olacagindan,
6zel hukuki koruma muessesesi olan ih-
tiyati hacze ihtiya¢ bulunmamaktadir.

Henuz tahsil edilmeyen teminat mektu-
bu bedeli veya karsiliksiz ¢ikabilecegi
ihtimaline karsisinda bankanin ¢demek
zorunda kalacagi kanuni karsilik bedeli,
risk gerceklesmeden 6nce muaccel bir
alacak niteliginde degildir. Muaccel bir
alacagin s6z konusu olmadigr durumda
ise ihtiyati haciz muessesesinden yarar-
lanilamayacagi ise acgik kanun hukmu
geregidir.

IV. SONUC

Yukarida incelenen igtihadi Birlestirme Ka-
rarinda, teminat gésterme borcunun Kanu-
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ing debt is not in a monetary receivable
nature according to 257th clause of the
Law. The Supreme Court ruled that the
authority to request the deposit of the re-
ceivable based on bank guarantee letters,
which is a non-cash loan type, does not
contain the authority to require a precau-
tionary lien. On the other hand, in the case
of the provision regarding the authoriza-
tion of the bank to seek to be deposited in
the contract, it is stated that there will be
no need for a particular legal protection
system as a precautionary foreclosure,
since the bank will already guarantee that
it will receive due to risk.

The phrase “claimant of money debt' in Ar-
ticle 257 of the Law No. 2004 was stated
as 'creditor of a debt' prior to the amend-
ment and emphasized that the ancillary at-
tachment is a protection measure foreseen
only for the receivable of money, avoiding
misapplications, and for requests other
than money receivables and the ancillary
attachment was changed on the grounds
that it cannot be requested’. In this re-
gard, the purpose of the amendment is
not leaving the guarantee claimants out
of the scope. According to our opinion,
the concept of money debt should be in-
terpreted broadly to include collateral re-
ceivables®. Indeed, as stated in Article 42
of the Law No. 2004, it is possible to carry
out illicit execution proceedings for pay-
ment of money debt, as well as non-illicit
execution proceedings for demonstration
of collateral.

Although, according to the Law, no pre-
cautionary lien can be requested for the
receivables of collaterals other than the
subject matter money, there is no legal
obstacle to seeking a precautionary claim
in the guarantees that are subject to pay-
ment, especially in the form of depositing
some amount of money. If the receivable
which is the basis of the preliminary in-
junction is receivable, the creditor may
file a lawsuit for the storage of this mon-
ey in case the collateral promised not to
be shown, and may carry out proceeding
without judgment. Provisional protection
as a temporary protection measure may
also be required for claims that may be the
subject of such an existing or future case
or enforcement proceedings.

The purpose of the precautionary fore-
closure is to secure the follow-up for the
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nun 257. maddesi geredi bir para alacagi
niteliginde olmadigi ifade edilmistir. Yuk-
sek mahkeme, gayri nakdi kredi tara olan
banka teminat mektuplarina dayanarak
alacagin depo edilmesini isteme yetkisi-
nin, banyesinde ihtiyati haciz isteme yet-
kisini de barindirmadigina hukmetmigtir.
Diger taraftan bankanin sézlesmeye depo
edilmesini isteme yetkisine iliskin hukum
halinde, banka halihazirda riskten kaynak-
lanacak alacagini garanti altina almis ola-
cagindan, 6zel hukuki koruma muessesi
olan ihtiyati hacze de gerek kalmayacagi
ifade edilmistir.

2004 sayili Kanun‘un 257. maddesinde
gecen ‘para borcunun alacaklisi’ ibaresi,
degisiklik 6ncesinde ‘bir borcun alacak-
lisi’ olarak ifade edilmis ve ihtiyati haczin,
ihtiyati tedbirden farkli olarak sadece para
alacaklarn i¢cin 6ngoérulmus bir koruma
tedbiri oldugu vurgulanarak yanlis uygu-
lamalarin 6nune gecilmesi, para alacagi
disindaki taleplerde ihtiyati haciz istene-
meyecegi gerekcgesiyle degistirilmistir’.
Bu bakimdan, degisikligin amaci teminat
alacaklarnin kapsam disinda birakilmasi
degildir. Kanaatimizce, para borcu kavra-
mi teminat alacaklarini da icerecek surette
genis yorumlanmalidir®. Nitekim 2004 sa-
yill Kanun‘un 42. maddesinde de belirtil-
digi Uzere, para borcunun 6denmesi igin
ilamsiz icra takibi yapilmasi mamkun oldu-
gu gibi teminat gosterilmesiicin de ilamsiz
icra takibi yapilmasi mumkuandar.

Her ne kadar, Kanuna gore konusu para-
dan baska bir sey olan teminat alacaklari
icin ihtiyati haciz istenemeyecek olsa da,
konusu para olan, 6zellikle bir miktar pa-
ranin tevdi edilmesi seklinde olan temi-
natlarda ihtiyati haciz talep edilmesinde
herhangi bir hukuki engel bulunmamak-
tadir. ihtiyati hacze esas olan alacak para
alacag@ ise de gosterilmesi taahhut edilen
teminatin gosterilmemesi durumunda ala-
cakli bu paranin depo edilmesi i¢in dava
acabilecegi gibi ilamsiz icra takibi de yapa-
bilir. Su halde boyle bir mevcut veya mus-
takbel bir davaya veya icra takibine konu
olabilecek istemlere yonelik olarak gecici
koruma tedbiri niteliginde ihtiyati haciz
de istenebilmektedir. Zira, ihtiyati haczin
amaci para alacaklari icin yapilan takiple-
ri guvence altina almaktir. ihtiyati haczin
sonucunu guvence altina aldigi dava veya
takip konusu, alacaklinin nihai tatminini
saglayan ifa amacli bir talep olabilecegi
gibi, alacakliya teminat saglamaya yonelik
bir talep de olabilir. Burada 6nemli olan bir
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7 17/7/2003 tarihli ve 4949 sayili
Kanunun 59 uncu maddesiyle madde
baslig “Intiyati haciz:” iken “intiyati
haciz sartlan”; birinci fikrasinda yer
alan “borcun” ibaresi, “para bor-
cunun”; ikinci fikrasinin (2) numarali
bendinde yer alan “kagarsa” ibaresi
“kacar ya da bu maksatla alacaklinin
haklarini inlal eden hileli islemlerde
bulunursa;” olarak degistirilmis metne
islenmistir.

8 Saim USTUNDAG, Medeni Yargila-
ma Hukuku (Istanbul, 2000), s. 475,
Baki KURU, Icra ve Iflas Hukuku (istan-
bul: Alfa Yayincilik, 1997), s. 2495.
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receivables. The case or proceeding in
which the precautionary security guar-
antees the outcome may be a request for
performance that ensures the ultimate
satisfaction of the creditor or a request to
provide collateral to the creditor. The im-
portant point here is to assure the claim
regarding a monetary receivable.

In this respect, we believe that as the
“monetary debt” notion also covers guar-
antees related to money, the term regulat-
ed in the 257th clause of 2004 numbered
Law shall be realized.

On the other hand, in our opinion, linking
the above-mentioned case-law unification
decision with the bank guarantee letter
amount or the unpaid check sheet value
of the fulfillment of the due date condition
only to the condition that the counterparty
is paid is a dangerous approach that will
result in the negligence of the contractual
provisions between the parties. As the de-
mand of receivable and the deposit shall
be due as the contribution of the account
under the provisions of the contract, the
due date specified in the Law No. 2004

para alacagina yonelik talebin gavence al-
tina alinmasidir.

Bu itibarla kanaatimizce ‘para borcu’ kav-
rami, konusu para olan teminatlari da
kapsadigindan 2004 sayili Kanun'un 257.
maddesinde duzenlenen kosul gercekles-
migtir.

Ote yandan kanaatimizce, yukarida ince-
lenen ictihadi Birlestirme Kararinda ifade
edilen, muacceliyet kosulunun gercek-
lesmesinin banka teminat mektup bedeli
veya karsiliksiz kalan ¢cek yapragi bede-
linin ancak muhataba 6deme yapilmasi
kosuluna baglamak, taraflar arasindaki
sozlesme hukumlerinin yok sayilmasi so-
nucunu doguracak tehlikeli bir yaklasim-
dir. Sozlesme hukumlerine gore hesabin
kat'i ile birlikte alacak-depo talebi de mu-
accel olacagindan 2004 sayili Kanun'da
belirtilen muacceliyet kosulu da gercek-
lesmis sayilacaktir. Nitekim banka ile leh-
tar arasinda duzenlenen gayri nakdi kredi
sozlesmesinde (banka teminat mektubu)
banka teminat mektubu bedelinin, ban-
ka ile ¢cek hesabi sahibi arasindan duzen-
lenen sozlesmede karsiliksiz kalan cek
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shall be deemed to have been realized.
As a matter of fact, if there is a provision
in the non-cash loan agreement between
the bank and the beneficiary (bank letter
of guarantee), the amount of the letter of
guarantee for the bank, the check sheet
amount that is unrequited in the contract
arranged between the bank and the check
account holder, the warehouse and the
floor shall be case, the execution of pro-
ceeding without judgment or ancillary
attachment is required to request the due
date.

As a consequence, in case the letter of
guarantee agreement arranged between
the bank and the beneficiary contains a
provision regarding depositing the let-
ter of guarantee amount, the cheque leaf
cost that becomes worse in the contract
sighed between the bank and the cheque
account owner, these amounts facilitate a
warranty for the bank. As the guarantee is
related with money, considering amounts
not collected with pledge and become
due upon closing the account, it is re-
quired to decide on ancillary attachment
for the guarantee receivable that is as-
sessed within scope of the monetary debt
as defined in 257th clause of the 2004
numbered law.

y
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