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I.INTRODUCTION

General Assembly of Civil Chambers of
The Court of Cassation on The Unification
of Precedents (“Assembly”) considered
unifying the precedents necessary since
there is a controversy of court practices
between Civil Chambers of The Court Of
Cassation about validity of the ‘penalty
clause due to unjust termination that is be-
fore contract duration’ agreed in contracts
of employment for definite duration that
have been made between the employer
and employee but accepted as employ-
ment contract of indefinite duration ac-
cording to lack of objective criterias des-
ignated in Labor Code" (“LC") numbered
4857. In this direction, Assembly’s deci-
sion of joint chambers (“Decision”) dated
08.03.2019, with merit numbered 2017/10
and with 2019/1 decree number, stated an
important conclusion as regards ‘penalty
clause due to unjust termination that is
before contract duration’ in fixed term em-
ployment contracts which are accepted as
indefinite term employment contracts ac-
cording to lack of objective criterias with
ruling that a penalty clause shall be valid
limited to the determined contract dura-
tion. Based on this, the Decision and all
legal assessments designated in the Deci-
sion will be examined within the scope of
this study.

1. GiRIiS

isci ve isveren arasinda belirli sureli
olarak akdedilmis ancak 4857 sayili
is Kanunu’nda® (“iK”) duzenlenen ob-
jektif sartlari tasimadigi icin belirsiz
sureli olarak kabul edilen is sd6zlesme-
lerinde kararlastirilan ‘sareden once
haksiz feshe bagli cezai sart’ hukmu-
nun gecerli olup olmadigi hususunda
Yargitay Hukuk Daireleri arasinda go-
ras aykiriligr bulundugundan, Yargi-
tay ictihadi Birlestirme Hukuk Genel
Kurulu (“Kurul”) igtihatlari birlestirme
geregi gbrmustur. Bu dogrultuda, Ku-
rul’'un 08.03.2019 tarih, E. 2017/10 ve
K. 2019/1 Sayili ictihadi Birlestirme
Karari (“Karar”), belirli sureli olarak
yapilmis olsa da objektif sartlar ta-
simadigi icin belirsiz sureli sayilan is
sozlesmelerinde kararlastirilan ‘sure-
den 6nce haksiz feshe baglanan ce-
zai sart’ hukmunun belirlenen sure
ile sinirli olmak uzere gecerli oldugu
kanaatine ulasarak is so6zlesmeleri
bakimindan 6nemli bir sonu¢ ortaya
koymustur. Buna istinaden, isbu in-
celeme kapsaminda s6z konusu Karar
ve bu Karar'da yapilan tum hukuki de-
gerlendirmeler irdelenecektir.
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I1. SUMMARY

While there is a conflict between both Civil
Chambers of The Court Of Cassation and
the doctrine on validity of the ‘penalty
clause due to unjust termination that is be-
fore contract duration’ agreed in contracts
of employment for definite duration which
are accepted as indefinite contracts due
to lack of objective criterias designated in
LC, at the meetings of General Assembly of
Civil Chambers of The Court of Cassation
on February 1st, 3rd and 4th of 2016, The
Court of Cassation’s 7th, 9th and 22nd
Civil Chambers’ president and members
confirmed that there is a conflict of prec-
edents and decided that unification of
these precedents about “validity of the
penalty clause due to unjust termination
that is before contract duration agreed in
contracts of employment for definite dura-
tion but generally accepted as indefinite
duration according to lack of objective cri-
terias” was necessary.

In this regard, in the Assembly’s decision
dated 08.03.2019 which was ruled with
more than two thirds majority the issues
mentioned below were decided: (i) penal-
ty clause due to unjust termination that is
before contract duration which has been
determined as definite duration due to
lack of objective criterias is valid limited
to the defined duration (ii) if parties want
to stipulate conditions of working for defi-
nite duration and penalty clause due to
unjust termination that is before this con-
tract duration they must explicitly express
their wills in written format to establish a
minimum term employment contract (iii)
if parties want to establish a minimum
term employment contract that includes
terms on working for a definite duration in
exchange for education given by the em-
ployer, otherwise paying these education
costs; parties should explicitly indicate
such and (iv) conversion of a contract that
is regarded as indefinite duration to a min-
imum term employment contract which is
an exceptional kind of contract that has
completely different conditions and provi-
sions is contrary to law and theory of will.

INCELENMESI

1. 0ZET

Saresinden 6nce haksiz feshe bagla-
nan cezai sartin, belirli sureli olarak
yapilmis ancak iK'daki objektif sart-
lar1 tagimadigi icin belirsiz sureli ka-
bul edilen is s6zlesmeleri bakimindan
gecerli olup olmadigr hem Yargitay
Hukuk Daireleri arasinda hem dokt-
rinde tartismali bir konu olmakla bir-
likte, s6z konusu hususa iliskin Yargi-
tay Hukuk Genel Kurulu’'nda 1, 3 ve 4
Subat 2016 tarihlerinde Yargitay 7., 9.
ve 22. Hukuk Daireleri Bagkan ve uye-
leri ile yapilan toplantilar neticesinde
daireler arasinda ictihat aykiritiginin
mevcut oldugu tespit edilmis ve Uze-
rinde uzlasma saglanamayan “belirli
sureli olarak yapilmis ancak objektif
kosullari tagimadigi icin belirsiz sureli
olarak kabul edilen is s6zlesmesinde
kararlastirilan sureden 6nce haksiz
feshe bagli cezai sart hukmunun ge-
cerli olup olmadigi” konusunda icti-
hatlarin birlestirilmesi gerektigi sonu-
cuna varilmistir.

Bu kapsamda, Kurul'un 08.03.2019
tarihinde Uc¢te ikiyi asan oy c¢oklugu
ile verdigi Kararda (i) objektif sartlari
tasimadigi icin belirsiz sureli sayilan
is sozlesmelerinde sureden 6nce hak-
siz feshe bagli cezai sart hukmunun
belirlenen sure ile sinirli olmak tzere
gecerli olacagina, (ii) taraflarin belirli
bir sure calisma sarti getirmek ve bu
sureden once feshe bagli cezai sart
kararlastirmak istediklerinde acikca
yazili olarak yapilmak kaydiyla asgari
sureli is sozlesmesi yapabilecegine,
(iii) isciye verilen egitim karsiliginda
iscinin belirli bir sure calismasi, aksi
halde isverene egitim gideri 6demesi
kararlastirilmak istendigi takdirde ta-
raflarin acikgca yazili olarak asgari su-
reli is s6zlesmesi yapabilecegine ve
(iv) belirsiz sureli sayilan s6zlesmenin
kosullari ve hukumleri tamamen farkli
bir istisnai s6zlesme olan asgari sureli
sozlesmeye tahvilinin yasaya ve irade
teorisine uygun olmadigina hukme-
dilmistir.
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DUE TO UNJUST TERMINATION BEFORE EMPLOYMENT CONTRACT'S DURATION

I1l. ASSEMBLY'S
OPINION

First of all, in the reasoning of the Deci-
sion; the Assembly states that employment
contracts provide a personal relationship
between the parties that generates a trust
relationship and in employment contracts
parties have a belief that the obligations
in the contract will be mutually fulfilled.
Assembly mentions that in employment
contracts, protecting mutual confidence
on fulfillment of contractual obligations
and that the contract won’t be terminated
is essential due to the personal relationship
characteristic of the contract. Furthermore,
according to the Assembly, the party who
holds penalty clause disadvantage will feel
pressure and as a result of this, the penal-
ty clause will be used as a force of fulfill-
ment instead of compensation of possible
damages. In case of existence of a penalty
clause in fixed term employment contracts,
the clause prevents unjust termination be-
fore contract duration.

Ground rule in Turkish labor law is, because
of it's advantages that benefit employees,
employment contracts should be made for
indefinite duration. For as much as indefi-
nite duration employment contracts give
assurance to the employee such as right
to reemployment lawsuit, period of notice
and severance pay. On the other hand,
fixed term employment contract which is
an exceptional type of contract can only be
made if the requirements designated in LC
are met. Therefore when there is hesitation
about the type of the contract, accepting
the contract as an indefinite duration em-
ployment contract will be proper accord-
ing to protection of the employee principle.
However, even if parties define the contract
as a fixed term employment contract it will
be accepted as an indefinite duration em-
ployment contract if it does not include the
mandatory objective criterias in LC. From
Assembly’s point of view, this situation only
concerns the contract’s characteristic; for
the purpose of not to eliminate parties’ will,
penalty clause should not be declared as
void.

Assembly also touched on autonomy of will
principle in it's decision. Within the scope
of autonomy of will, according to their free
will, people are able to determine their per-
sonal relations as long as it is not against
the law. Autonomy of will also involves

11l. KURUL'UN GORUSU

Kurul, s6z konusu Kararin gerekcesin-
de ilk olarak, is s6zlesmesinin taraflar
arasinda guven iliskisi yaratan bir kisi-
sel iligki kurduguna ve is sozlesmele-
rinde taraflarin karsilikli olarak borcun
ifa edilecegi inanciyla hareket ettigine
deginmistir. Kurul, is s6zlesmelerinde,
sozlesmenin kisisel iligki olusturan ni-
teligi dolayisiyla gerek iscinin gerekse
isverenin so6zlesmenin ifa edilecegine
ve feshedilmeyecegine dair gaveninin
korunmasinin taraflar acgisindan son
derece 6nemli oldugunu belirtmistir.
Ayrica Kurul'a gore, cezai sart aleyhine
belirlenen kisi Uzerinde borcu yerine
getirme baskisi kurar ve boylece uygu-
lamada muhtemel zararin tazmini ama-
cindan ziyade kisiyi ifaya zorlamak icin
kullanilir. Belirli sureli is s6zlesmelerin-
de ise cezai sart, taraflarca s6zlesmede
kararlastirilmis stre tamamlanmadan
sozlesmenin haksiz sekilde feshedilme-
sinin 6nune gecer.

Turk is hukukunda temel kural, isci aci-
sindan daha lehe olmasi dolayisiyla is
sdzlesmesinin belirsiz sureli olmasidir.
Zira belirsiz sureli s6zlesme isciye ise
iade davasi acma hakki, ihbar 6neli,
kidem tazminati gibi cesitli guvence-
ler saglar. istisnai nitelikte olan belirli
sureli is s6zlesmesi ise iK'da belirtilen
kosullarin bulunmasi halinde tarafla-
rin iradeleriyle sozlesme o6zgurlugu
kapsaminda akdedilebilir. Bu sebeple
niteliginde tereddute dusuldugunde
sozlesmenin belirsiz sureli is s6zlesme-
si oldugunun kabulg, is¢inin korunma-
sI ilkesine uygundur. Bununla birlikte,
taraflarca belirli sureli is sozlesmesi
olarak nitelendirilse dahi is s6zlesmesi,
belirli sureli olarak yapilabilmesi baki-
mindan gerekli objektif kosullar icer-
miyor ise belirsiz sureli olarak kabul
edilecektir. Kurul'un goérusiune gore bu
durum, sadece sozlesmenin niteligine
iliskin olup, taraflarin iradesini bertaraf
etmemek adina cezai sart hukmunun
gecersizligine yol acmamalidir.

Kurul, Kararinda irade 6zerkligi ilkesine
de deginmistir. irade ozerkligi kapsa-
minda bireyler 6zgur iradelerine goére
kisisel iligkilerini hukuka aykiri olma-
mak Uzere belirleyebilirler. irade ozerk-
ligi, s6zlesme ozgurlugunu de kapsar.
Turk hukukunda soézlesme o6zgurlugu
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freedom of contract. According to Turkish
Law, freedom of contract is not absolute.
According to article 27 paragraph 1 of the
Turkish Code Of Obligations? (“TCO”) num-
bered 6098; “Contracts which are against
the code’s mandatory rules, morals, public
order, personal rights and which include
unfeasible issues are void.” Pursuant to the
same article’s 2nd paragraph, the legislator
addresses sustaining and preserving the
validity principles. According to this provi-
sion “If a part of the contract’s provisions
is invalid, it does not affect validity of other
provisions. However if it is explicitly under-
stood that contract wouldn't be made with-
out these provisions, the entire contract will
be void.” Assembly also indicates that, in
fixed term employment contracts which are
accepted as employment contracts for in-
definite duration due to lack of the manda-
tory objective criterias; parties wills’ should
be considered as priority and the contract
provision on ‘penalty clause due to unjust
termination before contract duration” must
remain valid for the agreed duration ac-
cording to article 27 paragraph 2 of TCO as
a result of partial invalidity.

Moreover, the Assembly mentions that pen-
alty clause is compatible with protection
of the employee principle since it secures
performance of obligations and identifies
the damages arising from failure of perfor-
mance. Therefore, the Assembly ruled that
penalty clause due to unjust termination
before contract duration wherein fixed term
employment contracts accepted as em-
ployment contracts for indefinite duration
due to lack of objective criterias are valid
for the duration agreed in the contract.

INCELENMESI

mutlak degildir. 6098 sayili Turk Borg-
lar Kanunu’nun? (“TBK”) 27. maddesi-
nin 1. fikrasina gére “Kanunun emredici
hukamlerine, ahlaka, kamu duzenine,
kisilik haklarina aykiri ve konusu im-
kansiz olan so6zlesmeler kesin olarak
hakumsuzdar.” Ayni maddenin 2. fik-
rasinda ise kanun koyucu sozlesmeleri
ayakta tutma ve gecerliliklerini koruma
ilkesine deginmistir. Bu hukme gore
“Sozlesmenin icerdigi hukumlerden bir
kisminin huakumsuz olmasi, digerleri-
nin gecerliligini etkilemez. Ancak, bu
hukumler olmaksizin s6zlesmenin ya-
pilmayacagi acgik¢ca anlasilirsa, sozles-
menin tamami kesin olarak hukumsuz
olur.” Kurul, belirli sureli olarak akde-
dilen ancak objektif sartlari tasimadigi
icin belirsiz sureli olarak kabul edilen is
sOzlesmelerinde; TBK'nin  27. madde-
sinin 2. fikrasi geregince kismi gecer-
sizlik uygulanarak cezai sarta yonelik
taraf iradelerine ustunluk taninmasi ge-
rektigini ve ‘sireden 6nce haksiz feshe
bagli cezai sart’ hUkmunun s6zlesmede
kararlastirilan sure icin gecerliligini ko-
rumasi gerektigini belirtmistir.

Kurul ayrica vardigl sonugta cezai sar-
tin borcun ifasini guvence altina almasi
ve borcun ifa edilmemesinden doJacak
zararl 6nceden tespit etmesi nedeniyle
isciyi koruma ilkesine uygun olduguna
deginmis ve belirli sureli olarak yapil-
mis ancak objektif sartlari tasimadigi
icin belirsiz sureli olarak kabul edilen is
sozlesmesinde kararlastirilan ‘sureden
once haksiz feshe bagli cezai sart’ huk-
munun belirlenen sure ile gecgerli oldu-
guna hukmetmistir.

KARAR iNCELEMESI |
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EVALUATION OF THE GENERAL ASSEMBLY OF UNIFICATION OF PRECEDENT OF THE COURT OF CASSATION’S
DECISION THAT IS 08.03.2019 DATED MERITS NO: 2017/10 AND DECREE NO: 2019/1 ABOUT PENALTY CLAUSE
DUE TO UNJUST TERMINATION BEFORE EMPLOYMENT CONTRACT'S DURATION

IV. OPINIONS IN THE
DOCTRINE MENTIONED
IN THE DECISION

A. Doctrine on Validity of The
Penalty Clause

According to Prof. Dr. Sarper Suzeks,
since the essence of the right to usu-
al termination will not be violated if
the penalty clause is only valid for the
determined period, the fixed term em-
ployment contract’s transformation to
an indefinite term contract does not
pose an obstacle for the presence of a
penalty clause. Stzek, maintains penal-
ty clause validity in case of essence of
the right remains intact and when free-
dom of contract does not get harmed.
Finally Suzek, expressed that on the
grounds of not to pay remaining wage
which is a consequence of indefinite
duration employment contract and
penalty clause, employer may try to as-
sert a claim such as "actually this con-
tract is indefinite duration’ and claim
will be against good faith.

Assoc. Prof. Gaye Baycik* argues that,
distinguishing validity of a fixed term
contract and validity of parties’ wills
on adding a penalty clause due to un-
just termination for the agreed period
is necessary and even in an indefinite
duration employment contract parties
may determine legitimate termination
only for a certain period and they may
attribute a penalty clause for this mat-
ter.

Prof. Dr. Gulsevil Alpagut Kara® stated
that article 11 of the LC"Successive
contracts based on solid reason will
protect it's fixed term characteristic.”
which adopts that there is an indefinite
term contract between the parties from
the beginning when there is existence
of objective criterias required for estab-
lishing a fixed term employment con-
tract, will eliminate article 27 of TCO that
determines the consequence of being
against code as nullity, in this respect,
Article 11 of LC is applicable since it is
a special provision. Alpagut Kara, thus
keeping the provision regarding the pe-
riod apart from other provisions, empha-
sized the need to maintain employment
contract’s other provisions’ validity in-

IV. KARAR'DA YER
VERILEN DOKTRINDEKI
GORUSLER

A. Cezai Sartin Gegerliligini
Koruyacagina iligskin Goriis

Prof. Dr. Sarper Suzek,® sadece belirle-
nen sure i¢in cezai sartin gecerli olmasi
durumunda sureli fesih hakkinin 6ztne
dokunulmadigi icin, is akdinin belirsiz
sureli olmasinin cezai sart éngoérulme-
sine engel olmayacagini belirtmigtir.
Suzek, hakkin 6zune dokunulmamasi
sartinin saglandigi durumlarda sozles-
me 6zgurlugune zarar gelmedigi halde
cezai sartin gecerli olmasini savunmak-
tadir. Son olarak Suzek, sirf belirli sureli
is sozlesmesinin sonucu olan bakiye
sure ucreti ve cezai sarti 6dememek
icin igverenin sonradan ‘bu sézlesme
aslinda belirsiz surelidir’ seklinde bir
iddiada bulunma riskine vurgu yapmis
ve bu durumun darustluk kuralina ayki-
ri olacagini ifade etmistir.

Do¢. Dr. Gaye Baycik,* so6zlesmenin
belirli sureye baglanmasinin gecerlili-
gi ile bu sure icinde s6zlesmenin hak-
i neden olmadan feshinin cezai sarta
baglanmasi yonundeki taraf iradeleri-
nin gecerliliginin birbirinden ayrilma-
si gerektigini ve hatta belirsiz sureli is
sozlesmelerinde de taraflarin belirli bir
sUre s6zlesmenin sadece hakli neden-
le feshedilmesini 6ngérmeleri ve bunu
cezai sarta baglamalarinin mumkun
olacagini savunmustur.

Prof. Dr. Gulsevil Alpagut Kara® ise be-
lirli sareli is so6zlesmesinin kurulmasi
icin objektif nedenin mevcudiyeti ha-
linde, taraflar arasinda bastan itibaren
belirsiz sureli s6zlesmenin var oldugu-
nu benimseyen “Esasli nedene dayali
zincirleme is sozlesmeleri, belirli sure-
li olma o6zelligini korurlar.” seklindeki
iK'nin 11. maddesinin kanuna aykirili-
gin yaptirrmini butlan olarak éngéren
TBK'nin 27. maddesini bertaraf edece-
gini, bu dogrultuda ik madde 11’in 6zel
hakum niteliginde olmasi nedeniyle
uygulama alani bulacagini belirtmistir.
Alpagut Kara, boylece surelendirmeye
iliskin hakmu digerlerinden ayri tutup,
is s6zlesmesinin cezai sart dahil diger
hukumlerini ayakta tutma gerekliligi-
ni vurgulamis, aksi halde so6zlesmenin
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cluding the penalty clause since the risk
of complete invalidity of the contract
would always be against the employee.

Prof. Dr. Mustafa Alp® mentioned that,
employer’s post claim on the conract ac-
tually being an indefinite term contract
to avoid penalty clause is against prin-
ciple of good faith and prohibiton on
abuse of rights in accordance with LC’s
aim of protecting the employee and so-
cial public order. Alp furthermore states
thath, due to these principles, only the
employee can claim that the contract
is for indefinite duration in terms of ar-
ticle 11 of LC to protect the employee.
Alp also argued that a contract includ-
ing a fixed-term employment provision
can be accepted as a minimum term
contract for the agreed term and thus,
the will of the parties can be protected.
However, the Supreme Court conclud-
ed that interpretation of a contract with
an indefinite term as a minimum term
contract would not be lawful.

B. Opinion That The Penalty
Clause Is Invalid

Prof. Dr. Munir Ekonomi’ mentioned
that penalty clause regulations in fixed
term contracts which purpose ensuring
compliance with the term fixed in the
contract, in cases where the contract
turns into an indefinite-term employ-
ment contract due to the nature of the
contract, the penalty clause is deemed
inapplicable since there can no longer
be such aspect as” term” in the con-
tract. In other words, since there is no
longer an obligatory fixed term in con-
tracts concluded for a fixed term which
are later deemed to be indefinite term
contracts due to the absence of objec-
tive criterias, there will no longer be a
penalty clause applicable in case of
non-compliance with the term.

On the other hand, Asst. Prof. Yeliz Boz-
kurt Gumrukguoglu®argued thatin case
of termination of a fixed-term employ-
ment contract before the agreed date,
it may be stipulated in the contract to
pay a penalty for the breach. However,
such a provision will no longer be val-
id due to the loss of characteristics of
being a fixed term contract. The author
stated that in successive employment
agreements, the penalty clause will

INCELENMESI

komple ¢okme riskinin her zaman isci
aleyhine olacagini savunmustur.

Prof. Dr. Mustafa Alp® ise IK'nin ama-
cinin isciyi korumak olmasindan ve
sosyal kamu duzeninden yola cikarak
isverenin sonradan so6zlesmenin be-
lirsiz sureli oldugunu iddia edip cezai
sarttan kurtulma talebinin durustluk
kuralina ve hakkin kotuye kullanimi
yasagina aykiri olacagini ve bu yazden
isciyi koruma amaciyla iK madde 11'e
dayanarak sozlesmenin belirsiz sureli
oldugunu sadece iscinin ileri surebil-
mesi gerektigini savunmustur. Alp, bu-
nunla birlikte belirli sure kaydi iceren
is sozlesmesinin kararlastirilan sure
icin asgari sureli is s6zlesmesi kabul
edilebilecegini ve boylece taraf irade-
lerinin korunabilecegini belirtmis, an-
cak Yargitay aslen belirsiz sureli olan
bir s6zlesmenin asgari sureli olarak
yorumlanmasinin hukuka uygun olma-
yacagl sonucuna varmistir.

B. Cezai Sartin Gecgersiz
Oldugunu Savunan Gorus

Prof. Dr. Munir Ekonomi” tarafindan ko-
nuya iliskin olarak belirli sureli is s6z-
lesmelerinde so6zlesme kapsaminda
belirlenen sureye uyulmasini saglama
amaclyla éngorulen cezai sart duzenle-
melerinin, s6zlesmenin mahiyeti geregi
belirsiz sureli is s6zlesmesine dondugu
durumlarda artik s6zlesme kapsaminda
bir sureden bahsedilemeyeceginden
s6z konusu surenin korunmasi amacina
yonelik olarak duzenlenen cezai sartin
da uygulanamayacag ifade edilmistir.
Diger bir deyisle, belirli sureli olarak ak-
dedilen, ancak daha sonrasinda kanuni
sartlari tasimamasi sebebiyle belirsiz
sureli olarak addedilen sozlesmelerde
artik uyulmasi beklenen belirli bir sure
mevcut olmadigindan, bu sureye uyul-
mamasl halinde uygulanacak cezai sart-
tan da s6z edilemeyecegini belirtmistir.
Yrd. Dog¢. Dr. Yeliz Bozkurt Gumrukguog-
lu® ise belirli sureli is s6zlesmesinde
s6zlesmenin suresinden 6nce feshedil-
mesi durumunda cezai sart 6denmesi-
nin kararlastirilabilecegini ve bu sartin,
sozlesmenin belirli sureli olma niteligini
kaybetmesine bagli olarak gecerliligini
yitirecegini savunmustur. Yazar, zincir-
leme is sozlesmelerinde ise sozlesme
belirli sureli olma niteligini korudugu

KARAR iNCELEMESI |

A

DiPNOT

3 Sarper SUZEK, is Hukuku, (istan-
bul: Beta Yayinlari, 2018), s. 729-730.

4 Gaye BAYCIK, “is iligkisinin Kurul-
masi, Hukumleri ve Isin Duzenlenme-
si”, Yargitay'in is Hukuku ve Sosyal
Guvenlik Hukuku Kararlarinin Deger-
lendirilmesi Semineri, (istanbul: On iki
Levha Yayincilik, 2018), 5.185-190.

5 Gulsevil ALPAGUT KARA, “is
lligkisinin Kurulmasi, Hukumleri ve
Isin Duzenlenmesi”, Yargitay'in is
Hukuku ve Sosyal Guvenlik Hukuku
Kararlarinin Degerlendirilmesi Semin-
eri, (istanbul: On iki Levha Yayincilik,
2018), s. 44.

6 Mustafa ALP, “Is Iligkisinin Sona Er-
mesi ve Kidem Tazminatl”, Yargitay'in
Is Hukuku ve Sosyal Guvenlik Hukuku
Kararlarinin Degerlendirilmesi Semin-
eri, (istanbul: On iki Levha Yayincilik,
2018), 5.175-185.

7 Miinir EKONOMI, “Belirsiz Sureli
Hizmet Akdinin Susma ile Yenilenme-
si”, Is Hukuku Dergisi, Cilt: 3, Sayr: 3,
s.565-571.

8 Bozkurt GUMRUKCUOGLU, Belirli
Sureli Is Sozlesmesi, (istanbul: Vedat
Kitapgilik, 2012), s. 362.

2020 WINTER 225



CASE STUDY

EVALUATION OF THE GENERAL ASSEMBLY OF UNIFICATION OF PRECEDENT OF THE COURT OF CASSATION’S
DECISION THAT IS 08.03.2019 DATED MERITS NO: 2017/10 AND DECREE NO: 2019/1 ABOUT PENALTY CLAUSE
DUE TO UNJUST TERMINATION BEFORE EMPLOYMENT CONTRACT'S DURATION

continue to be valid as long as the con-
tract continues to be for a fixed term.

V. EVALUATION OF THE
DISSENTING OPINION

In the justification of the dissenting vote,
it was accepted that the employment
contracts which do not contain the ob-
jective criterias required for fixed term
employment contracts should be con-
sidered as indefinite term employment
contracts based on the mandatory na-
ture of the provision.

Firstly, it was stated that since it is not
possible to speak of a term in employ-
ment contracts for indefinite term, it is
unlawful to even discuss the existence
of a penalty clause based on an agreed
term. Moreover, it was emphasized that
an indefinite term employment contract
is more beneficial for the employee. In
addition to this, since the contract does
not provide a certain term, severance
pay will not be the subject to discussion
and the worker will be able to benefit
from the provisions of security of em-
ployment, notice period and notice pay-
ment. Since the contract does not have
a term in this case, it is argued that the
claims for the remaining period of the
contract cannot be put forward.

Secondly, the results of the fixed term
contract and the indefinite term contract
are completely different from each other
and it is argued that the contract; which
is considered to be indefinite term due to
lack of objective criterias, but concluded
as a fixed term contract by the parties,
should only bear the results of indefinite
term contracts. For this reason, the jus-
tification of the dissenting vote empha-
sized that the penalty clause would be
invalid.

In dissenting vote’s justification there
were also criticisms related to practice
of the norm. Although the purpose of
the norm is to protect the employee, it
has been put forward that there are fre-
quent examples in which LC Article 11 is
implemented against the employee. In
fixed term contracts concluded without
objective criterias, employer’'s claim of
defining the contract as indefinite term
in order to avoid paying the remaining

surece cezai sartin da gecerliligini koru-
yacagi yonunde gorusunu bildirmistir.

V. KARSI OY
GEREKCESININ
DEGERLENDIRILMESI

Karsi oy gerekgesinde hukmin emre-
dici niteliginden yola cikilarak belirli
sureli is s6zlesmesinde bulunmasi ge-
reken objektif nitelikleri tasimayan is
sozlesmelerinin belirsiz sureli is s6zles-
mesi olarak degerlendirilmesi gerektigi
kabul edilmistir. ilk olarak, yasal duzen-
lemeye gore belirsiz sureli s6zlesmede
sozlesmenin suresinden bahsetmenin
mumkun olmamasindan dolayi sureye
bagli olan cezai sart hukmunun gecer-
liliginin tartisilmasinin dahi kanuna ay-
kiri oldugu belirtilmistir. Belirsiz sureli
is so6zlesmesinin is¢inin lehine oldugu
vurgulanmistir. Ayrica s6zlesmede bir
sure ongoralmediginden, kidem taz-
minati tartisma konusu olmayacak, isci
is guvencesi hukumlerinden ve ihbar
oneli ile ihbar tazminati hukumlerin-
den yararlanabilecektir. Sozlesmenin
bu durumda suresi olmadigindan, s6z-
lesmenin kalan suresine ait taleplerde
bulunulamayacagi, buradan yola ¢ika-
rak ise sureli is so6zlesmesindeki gibi
bakiye Ucret istenememesi gerektigi ve
sureye bagli cezai sart kararlastirilama-
yacagi savunulmustur.

ikinci olarak, belirli sureli is sozlesmesi
ile belirsiz sureli is s6zlesmesinin so-
nuclarinin tamamen birbirinden farkli
olduguna deginilmis ve objektif neden
yoksunlugu sebebiyle belirsiz sureli
kabul edilen ve fakat belirli sure olarak
akdedilmis s6zlesmenin, yalnizca be-
lirsiz sureye 6zgu sonuglari dogurmasi
gerektigi savunulmustur. Bu sebeple,
karsi oy gerekcesi cezai sartin gecersiz
olacagini vurgulamistir.

Karsi oy gerekcesinde ayrica uygu-
lamaya iliskin elestiriler yapilmistir.
Normun amacinin isc¢iyi korumak ol-
masina ragmen, iK madde 11'in isci-
nin aleyhine uygulandigi 6rneklere
sikca rastlandigr gorusu ortaya atil-
mistir. IK madde 11'in objektif sartlar
saglanmadan kurulan belirli sureli is
sozlesmelerinde, so6zlesmenin isve-
ren tarafindan bakiye sure Ucreti ve
cezai sart dememek icin belirsiz su-
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wage and penalty is in contradiction
with the good faith principle according
to Article 11 of the LC; so it was further-
more argued that the purpose of the
said article is to prevent invasion of the
workers' rights with settling contractas a
fixed term contract.

The second dissenting vote’s justifica-
tion criticized the arguments of the 22nd
and 9th Civil Chambers of the Court of
Cassation and argued that the validity
of the penalty clause for the employee
and the employer due to term should
be evaluated seperately and differently.
It is stated that the employee who is the
weak party of the contractual relation
should be entitled to payment of the
penalty clause since the employer who
establishes a fixed term contract without
the objective criterias in Article 11 of the
LC is generally the stronger party with
respect to the employee in the contract
process, it would be contrary to good
faith if the employer would later claim
that the contract was actually indefinite
in order to avoid paying the remaining
wage and the penalty clause.

VIi. LEGAL
ASSESSMENT

The justification of the decision is in
line with Suzek's opinion and it was
mentioned that the employment con-
tract establishes a personal relation-
ship between the parties and thus cre-
ates a trust relationship. According to
this opinion, maintaining trust of both
the employee and the employer in the
performance of the contract is essen-
tial based on the nature of the contrac-
tual relationship and preserving the
validity of the penalty clause although
the characteristics of the contract has
changed is crucial to protect that trust.

As maintained by the Board, the trans-
formation to indefinite term when the
fixed term contract does not have ob-
jective criterias is only related to the
type of the contract. According to the
Board; this should not lead to invalidi-
ty of the penalty clause to protect the
parties’ mutual will. As stated in the
justification of the decision, one of the
basic principles of the Code of Obliga-
tions is the freedom of will that allows
people to regulate their relationships

INCELENMESI

reli oldugunun ileri surulmesinin du-
rastluk kuralina aykirilik teskil ettigi,
s6z konusu maddenin amacinin belir-
li sureli s6zlesme akdedilmek marife-
tiyle isci haklarinin zarar gérmesinin
onlenmesi oldugu ileri surulmustuar.

ikinci karsi oy gerekgesi ise, Yargitay
22.ve 9. Hukuk Dairesi'nin argiman-
larini elestirmis ve sureye bagli ce-
zai sartin isc¢i ve isveren yonunden
gecerli olup olmayacaginin ayri ayri
degerlendirilmesi gerektigini savun-
mustur. IK madde 11'deki objektif
kosullar bulunmadan belirli sureli is
akdi kuran isveren aslen so6zlesme
sUrecinde isciye karsi guclu taraf
oldugundan, isverenin bakiye sure
Ucreti ve cezai sart 6dememek icin
daha sonra s6zlesmenin belirsiz su-
reli oldugunu ileri surmesi durust-
luk kuralina aykiri olacagindan, bu
durumda sadece isveren karsisinda
gucsuz olan iscinin cezai sarta hak
kazanmasi gerektigi ifade edilmistir.

VI. HUKUKI
DEGERLENDIRME

Kararinin gerekgesi Suzek’in gorusuyle
ayni dogrultuda olup, is s6zlesmesinin
taraflar arasinda kisisel iliski kurmasina
ve bunun da bir guven iliskisi yarattigi-
na deginilmistir. Bu gorus, s6zlesmenin
kisisel iliski olusturan niteligi dolayi-
siyla gerek isginin gerekse isverenin
s6zlesmenin ifa edilecegine guveni-
nin korunmasinin son derece 6nemli
oldugunu savunmakta ve cezai sartin
gecerliliginin so6zlesmenin niteliginin
degismesine ragmen taraflarca karar-
lastirilan sure boyunca korunmasinin
bu guveni korumak icin elzem oldugu-
nu temel almaktadir.

Belirli sureli is so6zlesmesinin objek-
tif kosullari tasimamasi halinde belir-
siz sureli kabul edilmesi, Kurul’a gore
yalnizca sozlesmenin niteligine iliskin
olup; bu durum, taraflarin iradesinin
korunmasi adina sozlesmede yer alan
cezai sartin gecersizligine sebep ver-
memelidir. Kararin gerekgesinde de
belirtildigi Uzere Turk Borglar Huku-
ku'ndaki temel ilkelerden biri bireylerin
iligkilerini 6zgur iradeleri dogrultusun-
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in line with their free will. In the con-
text of this principle and as regulated
by both the Constitution of Republic of
Turkey numbered 2709 and the TCO,
the parties have the right to freedom
of contract. However, this freedom
can be restrained with the limitations
which are specified in laws. An exam-
ple of such a limitation is Article 27 of
the TCO mentioned above. In context
of the relevant article, the legislator,
based on the principle of sustaining
contracts, allowed only a part of a con-
tract to be considered invalid in certain
circumstances and the other parts to
continue bearing its effects and conse-
quences.

According to the opinion explained in
detail in the decision and also accept-
ed by us, in fixed term employment
contracts, regardless of the fact that a
penalty clause on unjust termination
of the employment contract before the
term concluded by the employee and
the employer even though the contract
is accepted as an indefinite term em-
ployment contract due to lack of objec-
tive criterias, in accordance with Arti-
cle 27 of the TCO, the partial invalidity
sanction shall be exercised and mutual
will of the parties shall be excelled. Ac-
cordingly; in the relevant Decision, the
penalty clause due to the unjust termi-
nation before the contract duration va-
lidity of the penalty clause should be
maintaiend for the determined contract
duration. In this context, despite the
contract being concluded for a fixed
term but accepted as for an indefinite
term, the will of the parties on the pro-
vision of the penalty clause should not
be invalidated and it should maintain
it's validity for the period agreed by the
parties.

VIil. CONCLUSION

Within the scope of this review, the De-
cision has been examined by us in light
of the relevant legislation, the opin-
ions contained in the doctrine and the
opinions of the Civil Chambers of the
Court of Cassation as regards validity
of the penalty clause due to unjust ter-
mination before contract duration de-
termined in the employment contract
which has been conclued as fixed term
but accepted as indefinite term due

da duzenlemeleri hususunda yetkilen-
diren irade serbestisidir. Bu ilke bag-
laminda ve gerek Anayasa gerekse de
TBK'da duzenlendigi uzere taraflarin
sozlesme ozgurlugu bulunmaktadir.
Ancak s6z konusu o6zgurluk kanunlar-
da belirlendigi olgculerde kisitlanabil-
mektedir. Bunun bir yansimasi TBK'nin
yukarida da deginilen 27. maddesinde
gorulmektedir. ilgili madde tahtinda,
kanun koyucu sozlesmeleri ayakta tut-
ma ilkesinden hareketle, s6zlesmenin
belirli durumlar karsisinda bir kisminin
gecersiz sayilmasina ve diger kisminin
ise hukum ve sonuglarini dogurmaya
devam etmesine imkan tanimistir.

Kararda detaylica izah edildigi ve bi-
zim de katildigimiz goéruse gore, isci ile
isveren tarafindan belirli sureli olarak
akdedilen is so6zlesmelerinde sureden
once haksiz feshe bagli cezai sart du-
zenlemelerinin 6ngoérulmesi karsisin-
da, objektif kosullarin mevcut olmadigi
gerekgesiyle sozlesme, belirsiz sareli
is sozlesmesi olarak kabul edilse dahi,
TBK'nin 27. maddesi uyarinca kismi
gecersizlik mueyyidesi uygulanarak
taraflarin iradelerine ustunluk tanin-
mali ve s6z konusu Kararin konusunu
teskil eden sureden 6nce haksiz feshe
bagli cezai sart hukmuanun, kararlas-
tinlan sdre kapsaminda gegerliligini
muhafaza ettigi kabul edilmelidir. Bu
baglamda, sozlesmenin belirli sureli
olarak akdedilmis olmasina ragmen be-
lirsiz sureli s6zlesme olarak kabulu kar-
sisinda, taraflarin cezai sart 6ngoérmesi
hususundaki iradeleri gecersiz kilinma-
mali, taraflarca kararlastirilmis sure zar-
finda gecerliligini muhafaza etmelidir.

VIl. SONUGC

isbu inceleme kapsaminda belirli streli
olarak yapilmis olsa da objektif sartlar
tasimadigi icin belirsiz sureli sayilan is
sozlesmelerinde kararlastirilan ‘sdre-
den o6nce haksiz feshe baglanan cezai
sart’ hukmandan gecerli olup olmadigi
hususuna iliskin Karar ilgili mevzuat
hakumleri, doktrinde yer alan gorusler
ile ilgili Yargitay Hukuk Daireleri'nin
gorusleri 1s1ginda tarafimizca irdelen-
mistir. incelememizde izah edilen tum
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to lack of objective criterias, With re-
gard to all statements explained in our
review, transformation of a contract
which is undisputedly for an indefinte
term to a minimum term employment
contract which is a different type of
contract in which the terms and condi-
tions are completely different, will be
unlawful and contrary to freedom of
will. When the contract is considered
to be a minimum term, to prevent de-
velopment of different opinions and
practices in context of Labor Law, in
the presence of circumstances requir-
ing a fixed term contract to be accept-
ed as indefinite term even though the
contract has been concluded for a
fixed term, it is decided by the Board
that the will of the parties regarding
the provision of penalty clause shall
not be invalidated and the provision of
the penalty clause shall be accepted as
valid within the specified duration. The
conclusion of the Decision ruled with
the majority vote states that the penal-
ty clause on unjust termination before
the contract duration is only valid for
the specified period in th contract and
this conclusion is also considered as
accurate in our opinion.

INCELENMESI

aciklamalar 1siginda, belirsiz sureli
oldugu tartismasiz olan bir so6zlesme-
nin, hukum ve kosullarinin tamamen
farkli oldugu bir baska s6zlesme turu
olan asgari sureli is s6zlesmesine tah-
vili kanuna ve irade serbestisi teorisi-
ne uygun dusmeyecektir. Sozlesme,
asgari sureli sayildiginda, is hukuku
baglaminda farkli gérus ve uygulama-
lar ortaya ¢ikmamasi icin, Kurulca bir is
sozlesmesinin belirli streli olarak akde-
dilmis olmasina ragmen belirsiz sureli
sozlesme olarak kabulunu gerektiren
durumlarin mevcudiyetinde, taraflarin
cezai sart ongormesi hususundaki ira-
delerinin gecersiz kilinmamasi ve s6z
konusu cezai sart hUkmunun belirlenen
sure dahilinde olmak suretiyle gecerli
olarak kabul edilmesine karar verilmis-
tir. Kararda oy coklugu ile varilan ve
s6z konusu hususta sureden 6nce hak-
siz feshe bagli cezai sart hukmunun be-
lirlenen sure dahilinde olmak suretiyle
gecerli oldugu sonucu tarafimizca da
isabetli olarak degerlendirilmistir.
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