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ABSTRACT

In accordance with the Act on the Protection of Com-
petition numbered 4054 (“Act No: 4054)," the Com-
petition Board (“the Board”) is authorized to examine,
search, and investigate activities and legal transac-
tions which are prohibited by over application or are
ex officio, to detect any infringement of provisions
regulated in Act No: 4054, to ensure the termination of
detected infringements and to impose administrative
fines for infringements.2 When it performs duties and
authorities under Act No: 4054, the Board decides on
procedure and principle. This article examines proce-
dural decisions which are deemed party to an investi-
gation, amendments on Act No: 4054, attorney-client
privilege, and communication evidence.
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OZET

4054 sayill Rekabetin Korunmasi Hakkinda Kanun
("4054 sayil Kanun)' uyarinca, bu kanunda yasak-
lanan faaliyetler ve hukuki islemler hakkinda bas-
vuru Uzerine veya re'sen inceleme, arastirma ve
sorusturma yapma, 4054 sayili Kanun'da duzenle-
nen hukumlerin ihlalinitespit etme, tespit edilen ih-
lale son verilmesini saglama ve ihlallere iliskin idari
para cezalarl uygulama yetkisi Rekabet Kurulu'na
("Kurul”) verilmistir.? Kurul, 4054 sayili Kanun'da
sayllan gorev ve yetkileri yerine getirirken esasa
iliskin kararlarinin yaninda usule iliskin birtakim ka-
rarlar da vermektedir. Makalemizde, Kurul'un taraf
sifatina, 4054 sayili Kanun'da yapilan degisiklikle-
re, avukat-muvekkil gizliligine ve iletisim delillerine
iliskin vermis oldugu usul kararlari incelenecektir.

—=> ANAHTARKELIMELER

REKABET KURULU, USULE ILISKIN
KARARLAR, 4054 SAYILI KANUN,
REKABET HUKUKU
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SIGNIFICANT PROCEDURAL DECISIONS OF COMPETITION BOARD IN FINAL PERIOD

Decisions of the Board between 2017 and 2019 regarding procedure were decided is
predominantly pertain to qualify to pre-research report as memorandum and requests

of entrance to file.

Kurul'un 2017 ile 2019 yillar1 arasindaki kararlari incelendiginde usule iliskin verilmis olan
kararlarin agirhikli olarak dosyaya giris taleplerine ve 6n arastirma raporunun kurum ici
yvazisma olarak nitelendirilmesine iliskin oldugu goriilmiistiir.

4

FOOTNOTE

1 Official Gazette, dated 13.12.1994,

numbered 22140 (“RG").

2 Duties and Authorities of Compe-

tition Board, https://www.rekabet.
gov.tr/tr/Sayfa/Kurumsal/kurum-

sal-yapi/rekabet-kurulu/rekabet-kuru-
lunun-gorev-ve-yetkileri (Access Date:

31.07.2019).

3 Decisions of Competition Board,

https://www.rekabet.gov.tr/tr/Kararlar

(Access Date: 31.07.2019).

4 Cevdet ilhan GUNAY, Rekabet
Hukuku Dersleri, (Ankara: Yetkin
Yayincilik, 2014), p.183.

5 I. Yilmaz ASLAN, Rekabet Hukuku
Dersleri, (Bursa: Ekin Kitabevi, 2015),

p.334.

I.INTRODUCTION

Decisions® of the Board between 2017 and
2019 regarding procedure were decided is
predominantly pertain to qualify to pre-re-
search report as memorandum and requests
of entrance to file. Different from those, pro-
cedural decisions which are was decided
by Board, about of to become party to an
investigation, amendments on Act No: 4054,
attorney-client privilege and communication
evidences are examined below. It should be
noted that, the final decision of the Board is
under judicial review and the Ankara Admin-
istrative Courts* are authorized as the first in-
stance court in cases filed against the Board.
For this reason, the decisions discussed be-
low will primarily focus on the justifications
and then it will be given place to dijudications
which were referred in relevant decisions.

I1. PROCEDURAL
DECISIONS OF THE
COMPETITION BOARD

A. Decision Of The Competition
Board Regarding The Stading

It is first important to determine the mean-
ing of the word ‘party’ as used in ac-
cordance with the provisions of Act No:

I. GIRIS

Kurul'un 2017 ile 2019 yillan arasindaki ka-
rarlar® incelendiginde usule iligkin verilmis
olan kararlarin agirlikli olarak dosyaya giris
taleplerine ve 6n arastirma raporunun ku-
rum ici yazisma olarak nitelendirilmesine ilis-
kin oldugu gorulmastar. Asagida Kurul'un
bunlardan farkli olarak, taraf sifatina, 4054
saylll Kanun'da yapilan degisikliklere, avu-
kat-muvekkil gizliligine ve iletisim delillerine
iliskin vermis oldugu kararlar incelenmekte-
dir. Belirtmek gerekir ki, Kurul’'un nihai karar-
lar yargl denetimi altindadir ve Kurul'a karsi
acllacak davalarda ilk derece mahkemesi
olarak Ankara idare Mahkemeleri yetkilidir.*
Bu nedenle asagidaki kararlarin inceleme-
sinde oncelikle gerekceler Uzerinde durula-
cak ve ardindan ilgili kararlarda atif yapilan
yargl kararlarina yer verilecektir.

1. REKABET KURULUNUN
USULE iLISKIN
KARARLARI

A. Taraf Ehliyetine iliskin
Rekabet Kurulu Karari

Oncelikle 4054 sayili Kanun hukumleri uya-
rinca kullanilan ‘taraf’ sézcagunun hangi
anlamda kullanildiginin tespit edilmesi reka-
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4054 in terms of its scope and use in the
defense of the rights of parties in com-
petition law. In Act No: 4054, the word
‘party’ is used in the sense of parties to a
contract, sometimes only undertakings
being investigated against, sometimes
both the complainant and the under-
takings being investigated against and
sometimes the complainant, the defense
party and third parties.® Article 42 of Act
No: 4054 titled Notification to Applicants
states that “In cases where the Board
deems that the claims in applications for
information or complaint are serious and
sufficient, informers or complainants are
notified in writing that the claims have
been deemed serious and that an inquiry
has been initiated.” The relevant article
does not qualify the applicants as parties,
it simply regulates that applicants must be
informed about applications. Article 44 of
Act No: 4054, which is entitled Collecting
Evidence and Informing the Parties states
that “Those parties which are notified of
the initiation of an investigation may, un-
til their request for enjoying the right to a
hearing, ask for a copy of any documents
drawn up within the Authority concerning
them, and if possible, a copy of any evi-
dence may be obtained.” The provision
qualifies undertaking/undertakings which
are being investigated against as party.

bet hukuku aktorlerinin savunma haklarinin
kapsami ve kullanimi bakimindan énemlidir.
4054 sayili Kanun'da taraf s6zcugu bazen
sozlesmenin taraflar, bazen sadece aley-
hinde sorusturma acilan tesebbusler, ba-
zen de hem sikayet eden hem de aleyhine
sorusturma agcilanlar, bazen ise sikayetci,
savunma tarafi ve uguncu kisiler anlaminda
kullanilmistir.? 4054 sayili Kanun'un Basvu-
ru Sahiplerine Bildirim baslikli 42. maddesi
“Kurulun, ihbar veya sikayet basvurularinda
ileri surulen iddialan ciddi ve yeterli bulma-
s durumunda, ihbar veya sikayet edenlere
ileri surtlen iddialarin ciddi bulundugu ve
arastirmaya baslandigi yazili olarak bildiri-
lir.” hukmunua haizdir. ilgili madde, basvuru
sahiplerini taraf olarak nitelendirmemekte,
sadece basvuru sahiplerine basvurularina
iliskin bilgi verilmesini duzenlemektedir.
Yine 4054 sayili Kanun'un taraflarin bilgi-
lendirilmesini duzenleyen Delillerin Toplan-
mas! ve Taraflarin Bilgilendirilmesi baslikli
44. maddesi; “Haklannda sorusturmaya
baslandigi bildirilen taraflar s6zlu savunma
hakkini kullanma taleplerine kadar Kurum
bunyesinde kendileri ile ilgili duzenlenmis
herturlt evrakin ve mumkunse elde edilmis
olan her turlt delilin bir nushasinin kendile-
rine verilmesini isteyebilir.” hukmunu amir
olup hukum sadece haklarinda sorusturma
yapilan tesebbus/tesebbusleri taraf olarak
nitelendirmektedir.

MAKALELER

A

1 13.12.1994 tarih, 22140 sayili Resmi
Gazete ("RG").

DiPNOT

2 Rekabet Kurulu'nun Gorev ve
Yetkileri, https://www.rekabet.gov.
tr/tr/Sayfa/Kurumsal/kurumsal-yapi/
rekabet-kurulu/rekabet-kuru-
lunun-gorev-ve-yetkileri (Erisim tarihi:
31.07.2019).

3 www.rekabet.gov.tr/tr/Kararlar
(Erisim tarihi: 31.07.2019).

4 Cevdet ilhan GUNAY, Rekabet
Hukuku Dersleri, (Ankara: Yetkin
Yayincilik, 2014), s.183.

5 i. Yilmaz ASLAN, Rekabet Hukuku
Dersleri, (Bursa: Ekin Kitabevi, 2015),
s. 334.
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IT DIDN'T REGARD IT
NECESSARY TO SHARE
THE INVESTIGATION
REPORT WITH THE
COMPLAINTANT
BECAUSE THE
COMPLAINANT IS NOT A
PARTY.

4

FOOTNOTE

6 The Competition Board, decision
dated 19.09.2018 and numbered 18-
33/557-275 (decision of CORENA).

7 Decision of CORENA, p. 2.

8 13th Chamber of Council of State,
D.30.11.2010, P. 2007/13292, D.
2010/8164.

9 RG dated 08.02.2008, numbered
26781.
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In addition to this, in parallel with these reg-
ulations in Act No: 4054, the Board doesn’t
qualify applications as parties in the con-
text of competition law. The issues of the
complainant qualifying as a party within
the scope of an investigation, of submitting
the investigation report to the complainant,
and carrying out an oral defense meeting
arose in the Board’s decision regarding
CORENA.® The Board overruled the com-
plainant’s request to be accepted as a ‘par-
ty’ in the context of the provisions of Act
No: 4054, as the investigation report was
submitted to the complainant and an oral
defense meeting was carried out. In the
relevant decision, the Board didn’t qualify
the applicant as a party reasoning that “As
can be understood from the wording of
Articles 44, 45 and 46 of Act No: 4054, the
concept of ‘Party’ expresses undertaking/
undertakings being investigated against
the applicant and it is out of the question
that the applicant is qualified as ‘Party’ in
the context of competition law. In this re-
spect, it was concluded that the Investiga-
tion Report was not shared with CORENA".”
The Board further remarked that only un-
dertakings being investigated against can
be a party. Therefore, it didn’t regard it nec-
essary to share the investigation report with
the complaintant because the complainant
is not a party.

Ontherequest of complainant’s oraldefense
meeting, referring to Article 46 of Act No:
4054, which regulates principals of the oral
defense meeting, the Board remarked that
an oral defense meeting may be held upon
the request of the undertakings being inves-
tigated against or upon the decision of the
Board ex officio and didn’t entitle complain-
ants not mentioned in the article the right to
request an oral defense meeting.

In a similar case, in its decision, the Board
referred to the decision?® of the Council of
State concerning not sending the investi-
gation report to the complainant and the
not carrying out an oral defense meeting
upon the complainant’s request. In this
decision, the Council of State clarified the
term ‘party’ reasoning that “If allegations
are made in accordance with Article 42 of
Act No: 4054 and the complaints filed are

Bunun yani sira 4054 sayili Kanun'daki bu
duzenlemelere paralel olarak, Kurul da bag-
vuruda bulunan basvuru sahiplerinin rekabet
hukuku baglaminda taraf olarak nitelendiril-
memektedir. Sikayetginin yarutulen sorus-
turma kapsaminda taraf olarak nitelendiril-
mesi hususu ile buna dayanarak sorusturma
raporunun sikayetciye sunulmasi ve sozlu
savunma toplantisi yapilmasi hususlari CO-
RENA Karar'nda® Kurul'un 6éntine gelmis ve
Kurul bu hususlari degerlendirerek sikayetci-
nin 4054 sayili Kanun hakumleri baglaminda
sikayetcinin ‘taraf’ sifatini haiz oldugunun
kabul edilmesi, sorusturma raporunun ken-
disine sunulmasi ve s6zlu savunma toplan-
tist yapilmasi taleplerini reddetmistir. ilgili
kararda Kurul “4054 sayili Kanun'un 44, 45
ve 46. maddelerinin lafzindan da net olarak
anlasilacag Uzere; “taraf” kavrami, hakkinda
sorusturma acilan tesebbusu/tesebbusleri
ifade etmekte olup, basvuru sahibinin reka-
bet hukuku baglaminda “taraf” olarak nite-
lendirilmesi s6z konusu degildir. Bu itibarla,
Sorusturma Raporu’nun CORENA ile paylasil-
masina yer olmadigi sonucuna ulasilmistir.””
gerekgesiyle basvuru sahibini taraf olarak
nitelendirmemis, taraf sifatina haiz olanlarinin
ancak hakkinda sorusturma acilan tesebbus-
ler olaca@ini belirtmistir. Dolasiyla, sorustur-
ma raporunun sikayet¢i ile paylasilmasini
sikayetginin taraf sifatina haiz olmamasi sebe-
biyle gerekli gérmemistir.

Kurul, sikayetcinin s6zIlu savunma toplantisi
talebine istinaden ise 4054 sayili Kanun'un
s6zIlu savunma toplantisina iliskin esaslari-
ni ortaya koyan 46. maddesine atif yaparak,
hakkinda sorusturma acilan tesebbuslerin
talebi Uzerine ya da Kurul'un re’sen karar al-
masi ile s6zIlU savunma toplantisi yapilmasina
karar verilebilecegini belirtmis ve maddede
zikredilmeyen sikayetcilere sozlu savunma
toplantisi talep etme hakki tanimamistir.

Kurul kararinda somut olaya benzer sekilde
sikayetciye sorusturma raporunun gonderil-
memesine ve talep ettigi halde s6zlu savun-
ma toplantisi yapilmamasina iliskin olarak
Danistay kararina® atif yapmistir. S6z konusu
kararda Danistay “4054 sayili Kanun'un 42.
maddesinde yer alan, ihbar ve sikayet bas-
vurularinda ileri surulen iddialann ciddi ve
yeterli bulunmasi durumunda, ihbar veya
sikayet edenlere ileri strulen iddialann cid-
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found to be serious and sufficient, the al-
legations made to the complainant are se-
rious, the investigation will be notified in
writing that there is no obligation to notify
the whistleblower or complainant. In addi-
tion, where the Board continues to initiate
the investigation under Article 43, the ‘par-
ty/parties’ is understood to mean the en-
terprise/enterprises under investigation,
so the decision regarding the plaintiff's
company’s claims was not seen as dis-
abled.” For this reason, the Board reached
the conclusion that the complainant is not
a‘party’ in the face of Act No: 4054 and the
requests of undertaking, which are sub-
mission a copy of the investigation report
and requests for an oral defense meeting
are must be rejected.

B. Decisions Of The Competition
Board Regarding Amendments
Of Act No: 5728

The relevant subclause of Article 16, Act
No: 4054 titled Administrative Fines, which
regulates the fine that will be imposed in
the event of an infringement of Article 4,
6 and 7 of the same Act, was amended by
Article 472 of Amendments of Various Law
and Some Other Laws Concerning Basic
Criminal Law (Act No: 5728) ° Before the
amendment, Article 16 of Act No: 4054 pro-
vided that “The acts prohibited in Article 4
and Article 6 of this Act, not to be less than
two hundred million liras to those who have
acted in the sub-article (b) of Article 11 of
this Act, real and legal entities and under-
taking unions and/or members of these
unions at the end of the financial year and
fines up to ten percent of annual gross in-
come to be determined by the Board.” With
the amendment in Act No: 5728 written
by the legislator, this has been changed
to “To those who commit acts prohibited
in Articles 4, 6 and 7 of this Act, adminis-
trative fines shall be imposed of up to ten
percent of annual gross revenues of under-
takings and associations of undertakings
or members of such associations to be im-
posed a penalty, which will be determined
by the Board and generated by the end of
the financial year preceding the decision,
or generated by the end of the financial

di bulundugu ve arastirmaya baslandiginin
yazili olarak bildirilecegi hukmunden baska
inbarciya ya da sikayet edene bir bildirim
yakumlulugun olmadigl, bunun yaninda
Kurul'un sorusturmaya baslamasini duzen-
leyen 43. ve devami maddelerinde de, ‘taraf/
taraflar’ ibaresinden kastedilenin, hakkinda
sorusturma yurutulen tesebbus/tesebbusler
oldugunun anlasildigindan, davaci sirket
iddialar karari sakatlar nitelikte géralmemis-
tir.” gerekgesiyle taraf kavramini netlestir-
mistir. Bu nedenle Kurul, sikayetcinin 4054
saylll Kanun karsisinda ‘taraf’ sifatini haiz
olmadig), adi gecen tesebbusun sorusturma
raporunun bir 6rnedinin kendisine sunul-
masl ve ayrica sozlu savunma yapilmasi yo-
nundeki taleplerinin reddedilmesi gerektigi
kanaatine varmstir.

B. 5728 Sayili Kanun ile Yapilan
Degisikliklere iliskin Rekabet
Kurulu Kararlan

4054 sayili Kanun'un idari Para Cezasi bas-
likli 16. maddesinin ayni Kanun'un 4, 6. ve
7. maddelerinin ihlal edilmesi halinde veri-
lecek para cezasini duzenleyen ilgili fikrasi
5728 sayili Temel Ceza Kanunlarina Uyum
Amaciyla Cesitli Kanunlarda ve Diger Bazi
Kanunlarda Degisiklik Yapilmasina Dair Ka-
nun’un (5728 sayili Kanun)® 472. maddesi
ile degistirilmistir. Yapilan degisiklik 6nce-
sinde 4054 sayili Kanun‘un 16.maddesi “Bu
Kanunun 4 uncu ve 6 nci maddesinde ya-
saklanmis olan davraniglar gerceklestirdigi
Kurul karari ile sabit olanlarla bu Kanunun
11 inci maddesinin (b) bendinde yazili dav-
ranislarda bulunanlara ikiytuz milyon liradan
asagi olmamak Uzere, ceza verilecek teseb-
bus niteligindeki gercek ve tuzel kisiler ile
tesebbus birlikleri ve/veya bu birliklerin tye-
lerinin bir yil 6nceki mali yil sonunda olusan
ve Kurul tarafindan saptanacak olan yillik
gayri safi gelirinin yuzde onuna kadar para
cezasl verilir.” hukmune haizken 5728 sayili
Kanun ile yapilan degisiklik ile birlikte kanun
koyucu tarafindan “Bu Kanunun 4, 6 ve 7
nci maddelerinde yasaklanmis davranislar-
da bulunanlara, ceza verilecek tesebbus ile
tesebbus birlikleri veya bu birliklerin Gyeleri-
nin nihai karardan bir 6nceki mali yil sonun-
da olusan veya bunun hesaplanmasi mam-
kun olmazsa nihai karar tarihine en yakin

MAKALELER

SORUSTURMA
RAPORUNUN SIKAYETCI
ILE PAYLASILMASINI
SIKAYETCININ

TARAF SIFATINA

HAIZ OLMAMASI
SEBEBIYLE GEREKLI
GORMEMISTIR.

A

6 Rekabet Kurulu, 19.09.2018 tarih ve
18-33/557-275 sayili karari (CORENA
karari).

DiPNOT

7 CORENA karari, s. 2.

8 Danistay 13.Dairesi, T.30.11.2010,
E. 2007/13292, K. 2010/8164.

9 08.02.2008 tarih, 26781 sayili RG.
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FOOTNOTE

10 The Competition Board,
dated 04.05.2017 and numbered

17-15/211-90 (Decision of DORTEL

and MMT).

11 The Competition Board,

dated 01.09.2015 and numbered 15-

34/514-162 (Decision of TERA).

12 The Competition Board,
dated 16.03.2007 and numbered
07-24/236-76.

13 Council of State’s Council of
Administrative Case Chambers,
D. 20.04.2014, P. 2010/3065,
D.2014/420.

14 Decision of TERA.

15 Decision of DORTEL and MMT,
p. 4.

16 The Competition Board,

dated 08.06.2017 and numbered 17-

19/299-134 (Decision of PEGAS).
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year closest to the date of the decision if it
would not be possible to calculate it.” This
amendment brought up two discussions
regarding regulation in the context of com-
petition law that are reflected in decisions
of the Board. The first discussion, regarding
the amendment in Act No: 4054 by Act No:
5728, is about which year the gross income
will be taken as the basis for determining
the penalty in cases of infringement in
the Board decisions to be taken after the
amendment Principle of immediate appli-
cation’s validity in performing the decision
with regard to administrative sanctions and
not being able to benefit from the favorable
regulation in case that administrative sanc-
tion decision is finalized are another debat-
ed issues that are reflected in decisions of
the Board in final period.

1. Not Being Able to Benefit
from a Favorable Regulation for

mali yil sonunda olusan ve Kurul tarafindan
saptanacak olan yillik gayri safi gelirlerinin
ylzde onuna kadar idari para cezasi verilir.”
seklini almistir. Yapilan bu duzenleme reka-
bet hukuku kapsaminda Kurul kararlarina
da yansliyan iki tartismayi beraberinde getir-
mistir. ik tartisma, 5728 sayili Kanun ile 4054
sayill Kanun’da yapilan degisiklik ile birlikte
degisiklikten sonra alinacak Kurul kararlarin-
da degisiklik tarininden énce gerceklestirilen
ihlallerin s6z konusu olmasi halinde cezanin
tespitinde hangi yila iliskin gayri safi gelirlerin
esas alinacag tartismasidir. idari yaptirnmlara
iliskin kararin yerine getirilmesi bakimindan
derhal uygulama kuralinin gecerli olmasi ve
idari yaptinm kararninin kesinlesmis olmasi ha-
linde lehe duzenlemeden yararlanilamamasi
ise Kurul'un son dénemdeki kararlarina yan-
siyan bir diger tartismali husustur.

1. Hakkinda Kesinlesmis
idari Yaptirim Karari Bulunan

Undertaking that has a Finalized

Tesebbusiin Lehe Diizenlemeden

Administrative Sanction Decision

Yararlanamamasi

Against it

The Board, in its decision™ for DORTEL and
MMT undertakings, decided that undertak-
ing doesn’t benefit from favorable regulation
in cases where an administrative sanction de-
cision is finalized. For this reason, the Board
rejected the applications of two applicants
which are applied as assert the Board's prec-
edent Decision "of TERA in order to perform
the relevant decision to them. As stated that
in decision, an investigation was opened
with the claim that undertakings which are
supplier of healer cardiology material, are
contained applicants infringed the Article 4
of Act No: 4054 as agreed among. 2 The ver-
dict given as a result of the trial of the lawsuit
filed against the Competition Authority by
TERA, which is one of the undertakings, was
reversed by the judgement™ of the Coun-
cil of State’s Council of Administrative Case
Chambers as a result of the appeal review.
In the mentioned decision, the amendment
of Act No: 5728 was emphasized. Because,
within the scope of the amendment, the
administrative fine of a percentage of 2006
gross income was favorable to TERA, the
Board'’s decision, which is matter of dispute,
isn't considered to be in compliance with the
law. Therefore, the Board decided to cancel
TERA's parts of decision in dispute.

In the decision of DORTEL and MMT, the
applicants pointed to TERA as precedent™
and claimed to perform relevant decision

Kurul DORTEL ve MMT tesebbusleri icin
verdigi kararinda®, idari yaptinm kararinin
kesinlesmis olmasi halinde tesebbusun lehe
duzenlemeden vyararlanamayacagina ve
bu nedenle Kurul'un emsal TERA kararini™
gostererek ilgili kararnn kendilerine uygu-
lanmasi i¢in basvuruda bulunan iki basvu-
rucunun basvurularinin  reddedilmesine
karar vermistir. Kararda da belirtildigi Uzere,
basvurucularin da aralarinda bulundugu iyi-
lestirici nitelikteki kardiyoloji sarf malzemesi
saglayicisi tesebbuslerin aralarinda anlasa-
rak 4054 sayili Kanun’un 4. maddesini ihlal
ettikleri iddiasI Uzerine sorusturma acilmis
ve yurutulen sorusturma sonucunda Kurul
tesebbuslere idari para cezasi vermistir. 2
Tesebbuslerden TERA'nin Rekabet Kurumu
aleyhine acilan davanin yargilanmasi so-
nucunda verilen hukum, temyiz incelemesi
sonucunda Danistay idari Dava Daireleri
Kurulu'nun kararn' ile bozulmustur. Anilan
kararda 5728 sayili Kanun ile yapilan degi-
siklige vurgu yapilmis ve yapilan degisiklik
cercevesinde 2006 yili gayri safi gelir tzerin-
den idari para cezasi verilmesinin TERA lehi-
ne oldugundan bahisle, dava konusu Kurul
kararinda hukuka uygunluk gorulmedigi de-
gerlendirilmesi yapilmistir. Bu nedenle Ku-
rul, dava konusu kararinin TERA'ya yonelik
kisimlarinin iptaline karar vermistir.

DORTEL ve MMT kararinda basvurucular
Kurulun TERA hakkinda vermis oldugu
karanni™ emsal gostererek, ilgili kararin
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for themselves. The Board, in a reasoned
decision that rejected the applicants’s
claim, remarked that an administrative
sanction regarding undertakings that ar-
en't finalized in order for the undertakings
to benefit from favorable regulation with
opinion that “Rules about implementation
of in point of time in Misdemeanor Law
are valid in point of competition law. In ac-
cordance with Article 5 of Misdemeanor
Law, the provisions of the TPC regarding
the implementation in terms of time also
are performed in respect of misdemeanors.
“However, the rule of immediate implemen-

kendileri hakkinda da uygulanmasi talep
etmislerdir. Kurul basvurucularin taleplerini
reddettigi gerekceli kararinda “Kabahatler
Kanunu’nun zaman bakimindan uygulan-
masina iliskin kurallar rekabet hukuku ba-
kimindan da gecerlidir. Kabahatler Kanu-
nu’nun 5. maddesine gore, TCK’'nin zaman
bakimindan uygulamaya iligskin hakumleri
kabahatler bakimindan da uygulanir. An-
cak, kabahatler karsiiginda oéngoérulen
idari yaptinmlara iliskin kararlarin yerine
getirilmesi bakimindan derhal uygulama
kurali gegerlidir. Kabahat, failin icrai veya
ihmali davranisi gerceklestirdigi zaman is-

A misdemeanor is considered to have been committed when
a perpetrator performs with intent or negligent action. In
this respect, the time of the consequence isn’t considered.

Kabahat, failin icrai veya ihmali davranis1 gerceklestirdigi
zaman islenmis sayilir. Neticenin olustugu zaman bu

bakimdan dikkate alinmaz.

tation is valid in point of performing deci-
sions about administrative sanctions in ex-
change for misdemeanors. A misdemeanor
is considered to have been committed when
a perpetrator performs with intent or negli-
gent action. In this respect, the time of the
consequence isn't considered. To clarify the
rule of immediate implementation in Article
5 of Misdemeanor Law, is valid in point of
performing decisions about administrative
sanctions, if administrative sanction is not
finalize it will benefit from favorable regula-
tion for action which is misdemeanor, if it is
finalize it will not benefit from.” ®

2. Infringements of Act No: 5728

lenmis sayilir. Neticenin olustugu zaman
bu bakimdan dikkate alinmaz. Kabahatler
Kanunu’'nun 5. maddesinde yer alan, idari
yaptinmlarailiskin kararin yerine getirilmesi
bakimindan derhal uygulama kuralini agik-
lamak gerekirse; idari yaptinm karari kesin-
lesmemis ise kabahat teskil eden eylem
icin lehe duzenlemeden yararlanilabilecek,
kesinlesmis ise derhal uygulama kurali ne-
deniyle yararlanilamayacaktir.”'® goérasunu
dile getirerek tesebbuslerin lehe duzenle-
meden yararlanabilmesi icin haklarinda ve-
rilen idari yaptinm kararinin kesinlesmemis
olmasi gerektigini belirtmistir.

2. 5728 Sayili Kanun ile Yapilan

Before Amendment

The Board, in its decision’™ of PEGAS,
evaluted debate that which year will be
based on gross income for the Board’s
decisions after amendment about in-
fringements which was occured before
made amendment on Article 16 of Act No:
4054 with Act No: 5728. In relevant de-
cision which was the basised of applica-
tion, applicant demand to base on gross
income in 2012 which is before one year
from the infringement instead of gross in-

Degisiklikten Once Gerceklesen
ihlaller

Kurulvermisoldugu PEGAS kararinda'® 4054
sayili Kanun‘un 16. maddesinde 5728 sayili
Kanun ile yapilan degisiklik sonrasi alinacak
Kurul kararlarinda degisiklik tarihinden 6n-
ceki ihlaller bakimindan cezanin tespitinde
hangi yila iliskin gayri safi gelirlerin esas al-
nacag! tartismasini giindeme tasimistir. ilgili
karara dayanak olan basvuruda basvurucu,
verilen idari para cezasinin belirlenmesinde
2015 yili gayri safi gelirleri yerine basvurucu

MAKALELER

A

10 Rekabet Kurulu, 04.05.2017 tarih
ve 17-15/211-90 sayili karari (DORTEL
ve MMT Karari).

DiPNOT

11 Rekabet Kurulu, 01.09.2015 tarih
ve 15-34/5614-162 sayili karar (TERA
karari).

12 Rekabet Kurulu, 16.03.2007 tarih
ve 07-24/236-76 sayili karari.

14 Danistay idari Dava Daireleri
Kurulu, T. 20.04.2014, E. 2010/3065,
K.2014/420.

15 TERA karari.

16 DORTEL ve MMT karari, s. 4.

2020 WINTER 127



ARTICLES

PART 9

THIS PROTECTION
INVOLVES
CORREPONDENCE IN
ORDER TO EXERCISE
OF DEFENSE RIGHT
BETWEEN AN
INDEPENDENT LAWYER
AND DOCUMENTS
WHICH IS PREPARED
TOWARDS GET LEGAL
COUNSELLING FROM AN
INDEPENDENT LAWYER.

4

FOOTNOTE
17 Decision of PEGAS, p. 1.

18 Council of State’s Council of
Administrative Case Chambers,
D. 20.02.2014, P. 2010/3223,
D.2014/421.

19 The Competition Board,
dated 02.12.2015 and numbered 15-
42/690-259 ( Decision of DOW).
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comes of 2015 in order to determine the
administrative fine because it was favor-
able to itself."”

The Board determined to base on gross
income of the year which is favorable
for infringer undertaking for administra-
tive fine in point of infringments which
are before made amendment in Article
16 of Act No: 4054 by looking at “On the
other hand in Article 3 is titled “Gener-
al Qualification of Act” of Misdemeanor
Law numbered 5326 provisions about
rigtht to appeal considering decisions
of administrative sanction of this Act, in
case of unless otherwise implied in oth-
er acts, other general provisions of it, will
be perform about all actions which are
necessitated sanction of administartive
fines or transfer of property to public, also
Sub-article 2 of Article 7 of Turkish Penal
Code numbered 5237 which is referred
to by its Sub-article 1 of Article 5 which
is titled “Implementation in point of Time”
is states that if provisions of act which is
effective when comitted and acts which
are taken effect then are different, act
which is favorable for perpetrator will be
performed.” in decision™ of the Council
of State’s Council of Administrative Case
Chambers.

But because there isn’t any diffrence be-
tween Article 16 of Act No: 4054, which
was effective when the infringment oc-
curred, and Article 16 of Act No: 4054,
which was effective when the decision
was made, the Board remarked that
there isn’t any situtaion that necessitate
to base on gross income which is favor-
able for undertaking in point of detected
infringement that continued from August
2012 and to July 2013 and subjected the
Board’s decision which was demand to
re-consider. Therefore, from the Board'’s
relevant decision, it is reached the end
of that in order to favorable regulation for
applicant can perform, decision about ad-
ministrative fine should be decided after
made amendment with Act No: 5728.

lehine olmasi nedeniyle ihlalden bir dnceki
yil olan 2012 yili gayri safi gelirlerinin esas
alinmasini talep etmistir.’”

Kurul, Danistay idari Dava Daireleri Ku-
rulu'nun vermis oldugu kararinda’™ yer
alan “Ote yandan, 5326 sayili Kabahatler
Kanununun "Genel Kanun Niteligi" bas-
likli 3. maddesinde, bu Kanun'un idari
yaptirnm kararlarina karsi kanun yoluna
iliskin hukamlerinin, diger kanunlarda
aksine hukum bulunmamasi halinde, di-
ger genel hukumlerinin, idari para cezasi
veya mulkiyetin kamuya gecirilmesi yap-
tinmini gerektiren butun fiiller hakkinda
uygulanacagi, "Zaman Bakimindan Uy-
gulama" baslikli 5. maddesinin 1. fikrasi-
nin géndermede bulundugu 5237 sayili
Turk Ceza Kanunu'nun 7. maddesinin
2. numarali fikrasinda ise, sugun islendi-
Qi zaman yarurlukte bulunan kanun ile
sonradan yurarluge giren kanunlarin hu-
kumlerinin farkliligr halinde, failin lehine
olan kanunun uygulanacagi hukme bag-
lanmistir.” ifadesinden yola ¢ikarak 4054
sayill Kanun‘un 16. maddesinde yapilan
degisiklikten 6nce gerceklesen ihlaller
bakimindan uygulanacak para cezasi i¢in
ihlali gerceklestiren tesebbusun lehine
olan yilin gayri safi gelirinin esas alinmasi
gerektigini kararlastirmistir.

Ancak Kurul 4054 sayili Kanun'un ihlalin
gerceklestigi zaman yururlukte bulunan
16. maddesi ile kararin verildigi zaman
yururlukte bulunan 16. maddesi arasinda
herhangi bir degisiklik s6z konusu olma-
digindan yeniden degerlendirilmesi talep
edilen Kurul kararina konu olan ve 2012
yilinin Agustos ayindan 2013 yilinin Tem-
muz ayina kadar olan doénemde surdugu
tespit edilen ihlal bakimindan tesebbu-
sun lehine olacak yilin gayri safi gelirinin
esas alinmasini gerektirecek bir durum
bulunmadigini belirtmistir. Dolasiyla, Ku-
rul’un ilgili kararindan basvurucunun le-
hine olan dluzenlemenin uygulanabilmesi
icin bagvurucu hakkinda verilen idari para
cezasina iligkin kararin 56728 sayili Kanun
ile yapilan degisiklikten sonra verilmesi
gerektigi sonucuna ulasilmaktadir.
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C. Decision Of Competition Board
Regarding The Confidentiality
Policy

As stated that in Decision™ of DOW of the
Board, “The principle of confidentiality of in-
formation and documents arising from the
professional relationship of the lawyer with
his client (the Confidentiality Policy) protects
this communication by preventing the oblig-
atory disclosure of the correspondence with
lawyers and information during the legal
consultancy services of the undertakings or
individuals. The purpose of this protection
is to ensure that all the information which
they have is provided to their lawyers and
that their rights of defense can be exercised
in real terms by keep the people who get
consultancy service out of from concern that
the information obtained and the corrospen-
dence will show up without their consent. In
this way, lawyers have the opportunity to fully
assist and represent an effective defense on
their behalf. In addition to this, this protection
conflicts with the obligation of persons to dis-
close all information they know about a dis-
pute, put it differently with the goal of reach
of justice. Therefore, it is generally accepted
that the protection of such correspondence
should be drawn in line with its purpose. As
for that this Confidentially Policy, the corre-
spondence that between the independent
lawyer and the his client who does not have
an employee-employer relationship with the
client, in order to exercise of the client's right
to defense shall be regarded as to belong to
the professional relationship and shall ben-
efit from protection. This protection involves
correpondence in order to exercise of de-
fense right between an independent lawyer
and documents which is prepared towards
get legal counselling from an independent

lawyer.

Onthe contrary, correspondences which are
not directly related to the exercise of the right
to defense, to assist in any infringement or to
conceal an ongoing or future infringement,
cannot benefit from protection even if it is re-
lated to pre-invenstigation, invenstigation or
examination. Within this scope, for example,
while independent lawyer’s opinion to un-
dertaking that about whether agreement in-
fringes Act No: 4054 or not, can benefit from

C. Gizlilik ilkesine iliskin Rekabet
Kurulu Karari

Kurul'un DOW Karari'nda™ ifade ettigi Gze-
re, “avukatin muvekkili ile olan mesleki ilis-
kisinden kaynaklanan bilgi ve belgelerin
gizliligi ilkesi (Gizlilik ilkesi) tesebbuslerin
veya bireylerin hukuki danismanlik hizmeti
almalari esnasinda avukatlari ile yaptiklari
yazigsmalarin ve onlara verdikleri bilgilerin
zorunlu ifsasini engelleyerek bu iletisime
koruma saglamaktadir. Saglanan bu koru-
manin amaci, danismanlik alan kisileri, elde
edilen bilgilerin ve yapilan yazismalarin ri-
zalan disinda ortaya c¢ikacagi endisesinden
kurtararak sahip olduklar tum bilgileri avu-
katlarina sunmalarini ve savunma haklarini
gercek manada kullanilabilmelerini sag-
lamaktir. Bu yolla avukatlar, temsil ettikleri
kisilere tam olarak yardimci olma ve onlarin
adina etkin bir savunma yapma sansina sa-
hip olmaktadir. Bununla birlikte bu koruma,
kisilerin bir uyusmazlikla ilgili bildikleri tam
bilgileri ortaya cikartma yukuamlalukleri,
bir baska deyisle adaletin gergege ulasma
amaci ile catismaktadir. Dolayisiyla bu tur
yazigmalara taninan korumanin sinirinin,
amacina paralel olarak cizilmesi gerektigi
genel olarak kabul edilmektedir. S6z konu-
su ilkeye gore, muvekkili ile arasinda isci-is-
veren iligkisi bulunmayan bagimsiz avukat
ile muvekkil arasinda, muvekkilin savunma
hakkinin kullanilmasi amaciyla yapilan ya-
zigmalar mesleki iliskiye ait kabul edilir ve
korumadan yararlanir. Bu koruma, bagim-
siz avukat ile savunma hakkinin kullanilma-
sl amaciyla yapilan yazigsmalar ile bagimsiz
avukattan hukuki danismanlik alinmasina
yonelik olarak hazirlanan evraki kapsar.

Buna karsilik, savunma hakkinin kullanimiy-
la dogrudan ilgisi bulunmayan, herhangi bir
inlale yardim etmek veya devam eden ya da
ileride islenecek bir ihlali gizlemek amaciyla
yapilan yazismalar, 6narastirma, sorusturma
veya inceleme konusuyla ilgili olsa bile ko-
rumadan yararlanamaz. Bu cergevede 6rne-
gin, bir bagimsiz avukatin tesebbuse belli bir
anlasmanin 4054 sayili Kanun'u ihlal edip
etmedigine iliskin bildirdigi gorus koruma-
dan yararlanirken, 4054 sayili Kanun'un ne
sekilde ihlal edilebilecegine dair yazismalar
korumadan yararlanamayacaktir.” Gizlilik il-
kesi ile amaclanan avukatlarin temsil ettikleri

MAKALELER

BU KORUMA,
BAGIMSIZ AVUKAT iLE
SAVUNMA HAKKININ
KULLANILMASI
AMACIYLA YAPILAN
YAZISMALAR iLE
BAGIMSIZ AVUKATTAN
HUKUKI DANISMANLIK
ALINMASINA YONELIK
OLARAK HAZIRLANAN
EVRAKI KAPSAR.

A

17 Rekabet Kurulu, 08.06.2017 tarih
ve 17-19/299-134 sayili karari (PEGAS
karari).

DiPNOT

18 PEGAS karari, s. 1.

19 Danistay idari Dava Daireleri
Kurulu, T. 20.02.2014, E. 2010/3223,
K.2014/421.
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FOOTNOTE

20 The Competition Board,
dated 06.12.2016 and numbered 16-
42/686-314 (Decision of ENERJISA).

21 The Competition Board, dated
17.01.2019 and numbered 19-04/36-
14 (Decision of WARNER BROS).

22 Ankara District Administrative
Court 8th Administrative Judicial
Chamber, D.10.10.2018, P. 2017/412,
D. 2017/3045.

23 Ali Riza CINAR, “Hukuka Aykir
Kanitlar”, TBB Dergisi, Issue: 55, 2004,
p. 63.

24 Also see. The Competition Board,
dated 16.01.2014 and numbered
14-02/35-14.

25 The Competition Board, dated
28.11.2017 and numberred 17-
39/636-276 (Decision of ING).
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protection, correspondences about how to
infringe Act No: 4054 cannot benefit from
protection.” Intended by Confidentiality Pol-
icy is to ensure that lawyers can efficently
assist to their clients and effective defense
behalf of their clients. As stated in Decision
of DOW, Confidentiality Policy and goal of
reach of justice should not conflict. For this
reason, the Board determined criterias in or-
der to consider correspondeces within the
context of attorney-client privilege. As for
that, correspondences should not be with
an independent lawyer, be within the con-
text of client’s defense right and be towards
to infringe or conceal infringement the Act
No: 4054.

In Decision?® of ENERJISA, the Board exclud-
ed correspondences about how to infringe
Act No: 4054 from protection, remarked that
undertaking’s correspondences of opinion
about whether agreement infringes Act No:
4054 or not are would be protected within
the scope of lawyer-client confidentiality.

The Board, as to in previous Decision?' of
WARNER BROS, referred to Confidentiality
Policy in the application filed for a request
for the return of some of the documents ob-
tained in the on-site examination with the
claim that the lawyer-client correspondence
is within the scope of confidentiality and de-
cided in paralel with the above explanations
and previous the Board's decisions.

The criteria that the Board considers is the
assessment of the concrete case is to deter-
mine whether the correspondences took
place before or after the infringement.

Namely, in Decision of WARNER BROS,
the Board examined the editing dates of
the documents which were subject to the
concrete event by looking at decision?? of
Ankara District Administrative Court with
reasoning “Because there isn't an investi-
gation because of infringement principles
which are determinated in laws of com-
petition by administration or a lawsuit for
demand to cancel an administrative act as
result of this investigation about claimant
company in when report was prepared,
there isn’t possibilty to mention that relevant
report just about within the client's right to
defense, therefore, there isn't an illegality in

kisilere etkili bir sekilde yardimci olabilmesi
ve temsil ettikleri kisiler adina etkin savunma
yapabilmesini saglamaktir. DOW Karari'nda
belirtildigi Uzere Gizlilik ilkesi ile adaletin
gercege ulasma amaci ¢atismamalidir. Bu
nedenle Kurul yazigmalarin avukat-muvek-
kil gizliligi kapsaminda degerlendirebilmek
icin kriterler belirlemistir Buna gore, yazisma
muvekkil ile bagimsiz bir avukat arasinda
gerceklesmeli, yazisma muvekkilin savunma
hakki kapsaminda yapilmali ve 4054 sayili
Kanun’un ihlaline ya da ihlali gizlemeye y6-
nelik olmamalidir.

Kurul ENERJISA kararinda® avukatin teseb-
buse 4054 sayili Kanun'u nasil ihlal edece-
gine iliskin yaptigi yazismalar koruma digin-
da tutmus, tesebbusun 4054 sayili Kanun‘u
ihlal edip etmedigine iliskin gorus bildirdigi
yazismalarinin ise avukat-muavekkil gizliligi
kapsaminda korunacagini belirtmisgtir.

Kurul WARNER BROS kararinda?" ise yerin-
de incelemede alinan belgelerin bazilari-
nin avukat-muvekkil yazigsmalarinin gizliligi
kapsaminda oldugu iddiasiyla iade edilmesi
talebiyle onune gelen basvuruda ‘Gizlilik il-
kesi'ne atifta bulunmus ve yukaridaki acikla-
malar ve 6nceki kararlarina paralel bir karar
vermigtir. Kurul'un somut olay degerlendir-
mesinde dikkate aldigi olcut, yazismalarin
ihlalden 6nce mi sonra mi yapildiginin belir-
lenmesidir.

Soyle ki, WARNER BROS kararinda Kurul, An-
kara Bolge idare Mahkemesi'nin “..davaci
sirket hakkinda daha 6nce davali idare tara-
findan rekabet mevzuatinda belirlenen ilke-
lerin ihlalinden dolayi baslatilmis bir sorus-
turma veyahut bu sorusturma neticesinde
tesis edilmig bir idari iglemin iptali istemiyle
acilmig bir davanin raporun duzenlendigi ta-
rihte hentiz bulunmamasi nedeniyle anilan
raporun savunma hakki kapsaminda dogru-
dan kullanilmak Uzere hazirlanmis bir rapor
oldugundan s6z edilmesine imkan bulun-
madigi dolayisiyla raporun avukat-muvekkil
iliskisinde savunma hakkinin kullanilmasi
kapsaminda olmasi gerekli olan kosulu tasI-
madigi sonucuna varildigindan, s6z konusu
raporun avukat-muvekkil gizliligi kapsamin-
daoldugu iddiasiyla iadesi talebinin reddine
iliskin dava konusu Kurul kararinda hukuka
aykirilik, dava konusu islemi iptal eden ida-
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the Board'’s decision which relation to reject
this demand about that return the report
with claim that report is within attorney-cli-
ent privilege and there is no legal reason in
the Administrative Court’s decision which
cancelled the subject matter of the case,
because it is decuced that the report isn't
contain condition which is necessary for the
client's right to defense,”

In sum, the Board reached the conclusion
that documents didn’t directly related to use
defense right on the grounds that dates of
documents are before date of pre-investiga-
tion.

D. Considering Communications
Of Undertakings As Evidence

1. Not Being Acknowledge
Unlawful of Recorded Phone Calls

re Mahkemesi kararinda ise hukuki isabet
bulunmamaktadir.” seklinde hukum tesis
ettigi kararindan?? yola ¢ikarak somut olaya
konu olan belgelerin duzenleme tarihlerini
incelemis ve “...16 (onaltl) sayfa belgenin ta-
rihlerinin, ilgili yerinde incelemenin yapildigi
Onarastirmanin baslangi¢ tarihinden énce
oldugu, dolayisiyla savunma hakkinin kul-
lanimiyla dogrudan ilgili olmadiklari anlasil-
digindan, gizlilik ilkesi kapsaminda degerlen-
dirilemeyecekleri ve iade edilmeleri talebinin
reddedilmesi gerektigi” sonucuna ulagmistir.
Ozetle Kurul kararinda belgelerin tarihlerinin
On arastirma baslangic tarihinden énce olma-
sI nedeniyle savunma hakkinin kullanimiyla
dogrudan ilgili olmadigr kanaatine varmistir.

D. Tesebbiislerin iletisimlerinin
Delil Olarak Kabul Edilmesi

1. Kayit Altina Alinan Telefon
Gorusmelerinin Hukuka Aykiri

Principle of non-investigation and prose-
cution with evidences which are obtained
unlawfully is secured with both context of
criminal law and Constitution. With this prin-
ciple, it is aimed that the evidence against
the law does not constitute a basis for the
decision and does not create a conscien-
tious opinion. In doctrine?® this subject is
stated as the fruit of the poisonous tree will
also be poisoned and is called as “Fruit of
Posion Tree Theory”.

Thus, a concrete event in which this doctrine
was claimed came to the Board's assessment
and the Board took a different stance from
the Board’s previous decisions?* in terms of
the evidences gathered in the case. Namely,
in Decision? of ING, undertaking claimed
that recorded phone calls doesn’t base on
any decision of judge or public prosecutor
and doesn't give consent to record by itself.
The Board, in that decision by refer to Article
14 and 15 of Act No: 4054, stated that the
free evidence system has adopted by Com-
petition Authority and considered that all in-
formation and evidences which may affect
the decision can be submitted.

Besides the Board concluded that it is
common to follow up the communication

Kabul Edilmemesi

Hukuka aykirn elde edilmis delillerle sorustur-
ma ve kovusturma yurutulmemesi hem ceza
hukuku kapsaminda hem de Anayasa ile te-
minat altina alinmig bir ilkedir. Bu ilkeyle hu-
kuka aykir delilin karara esas tegkil etmemesi
ve vicdani kanaat olusturmamasi amaclan-
maktadir. Ogretide?® bu husus zehirli agacin
meyvesinin de zehirli olacagi seklinde ifade
edilir ve ‘Zehirli Agacin Meyvesi Teorisi’ ola-
rak adlandirlir.

Nitekim Kurul'un degerlendirmesine bu 6g-
retinin iddia edildigi bir somut olay gelmis
ve Kurul dosya kapsamina toplanan deliller
bakimindan 6nceki kararlarindan? farkli bir
tutum takinmistir. Séyle ki ING Karar'nda®
tesebbus, kayit altina alinan telefon goérus-
melerinin herhangi bir hakim veya cumhuriyet
savcisi kararina dayanmadigini ve kendisi tara-
etmistir. Kurul s6z konusu kararda 4054 sayili
Kanun’un 14 ve 15.maddelerine atifta buluna-
rak Rekabet Kurumu tarafindan serbest delil
sisteminin benimsendigi belirtmis ve karar
etkileyebilecek her turlt bilgi ve delilin sunula-
bilecegi degerlendirmesini yapmistir.

Ayrica Kurul, bankacilik sektérande iletisim
kayitlarinin takip edilmesinin yaygin oldugu

MAKALELER

HUKUKA AYKIRI ELDE
EDILMIS DELILLERLE
SORUSTURMA

VE KOVUSTURMA
YURUTULMEMESI
HEM CEZA HUKUKU
KAPSAMINDA HEM DE
ANAYASA iLE TEMINAT
ALTINA ALINMIS BiR
ILKEDIR.

A

DiPNOT

20 Rekabet Kurulu, 06.12.2016
tarihli ve 16-42/686-314 sayili karari
(ENERJISA Karari).

21 Rekabet Kurulu, 17.01.2019 tarih
ve 19-04/36-14 sayili karari (WARNER
BROS karari).

22 Ankara Bolge idare Mahkemesi 8.
idare Dava Dairesi, T.10.10.2018, E.
2017/412, K. 2017/3045.

23 Ali Riza CINAR, “Hukuka Aykiri
Kanitlar”, TBB Dergisi, Sayi: 55, 2004,
s.63.

24 Bkz. Rekabet Kurulu, 16.01.2014
tarih ve 14-02/35-14 sayili karari.

25 Rekabet Kurulu, 28.11.2017 tarih
ve 17-39/636-276 sayili karari (ING
karari).
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ALTHOUGH YET IT
WAS DECIDED NOT
TO INVESTIGATE THE
RELEVANT DECISION,
IT SHOULD BE NOTED
THAT THE BOARD CAN
EXAMINE WHATSAPP
TALKS.

4

FOOTNOTE

26 The Competition Board,
dated 29.03.2018 and numbered
18-09/157-77.
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records in the banking sector. The Board
rejected ING’s objection that the recording
of telephone calls in the banking sector is
a de facto practice with reasoning “Final-
ly it be should repeated that, in banking
sector, it is common practice to recording
phone calls and monitoring written com-
minications within the frame of compliance
programmes. It was consisted of the conclu-
sion that the parties which contacted in the
communications examined were senior and
experienced banking sector employees and
that, when evaluated together with the clear
information procedures above, the parties
were aware that phone calls and other com-
munications could be recorded. For this rea-
son it has been concluded that there is no
legal obstacle to using communications as
evidence by accepting the existence of con-
sent.”

In brief, the Board in Decision of ING, stat-
ed that the company’s employees were in-
formed about practice which is following up
company'’s employees’s phone calls and re-
cords of e-mail during the process of starting
job and therefore the Board acceptanced
these communications as evidences by ac-
cepting the existence of consent.

2. Acknowledge of WhatApp Talks

sonucuna varmistir. Kurul ING'nin bankaci-
Lk sektorunde telefon gorusmelerinin kayit
altina alinmasinin genel gecer bir uygulama
olduguna iliskin itirazini ise “Son olarak tek-
rarlamak gerekir ki bankacilik sektorunde,
gorusmelerin kayit altina alinmasi ve yazili ile-
tisimlerin uyum programlari ¢ergevesinde ta-
ramaya tabi tutulmasi yaygin uygulamalardir.
incelenen iletisimlerde temas kuran taraflarin
Ust duzey ve tecrubeli bankacilik sektora ¢ali-
sanlar oldugu, yukaridaki acik bilgilendirme
prosedurleri ile birlikte degerlendirildiginde
taraflanin telefon goérusmelerinin ve diger ile-
tisimlerinin kaydedilebileceginden haberdar
olduklar kanaati olusmustur. Bu nedenle
iletisimlerin nza unsurunun var oldugu kabul
edilerek delil olarak kullanilmasinda hukuken
bir engel olmadigi sonucuna ulasilmistir.” ge-
rekcesiyle reddetmistir.

Ozetle ING Karar'nda Kurul, sirket tarafindan
sirket calisanlannin telefon goérusmeleri ve
e-posta kayitlarinin takip edilmesi uygula-
malarindan sirket calisanlarinin ise giris su-
recinde haberdar edildigini belirtmis ve bu
nedenle riza unsurunun var oldugunu kabul
ederek s6z konusu iletisimleri delil olarak ka-
bul etmistir.

2. WhatsApp Konusmalarinin Delil

as Evidence

As explained above, in the light of the
Board’s decisions it is accepted that the free
evidence system is adopted and any infor-
mation and evidence which may affect the
decision can be submitted. Accordingly, it
would not be wrong to say that the Board
qualify many different facts as information
and evidences in its decisions.

Thus, words that ‘all kinds of information and
documents’ figure in Article 14 and 15 of Act
No: 4054 entitled “Request for Information”
and “On-site Inspection”. Accordingly, it was
arisen result that the Board can benefit from
all kinds of information and documents in
the examination of whether there is an in-
fringement of the Act No: 4054 or not. Words
that ‘all kinds of information and documents’
also figure in Article 44 of Act No: 4054 en-
titled “Collecting Evidence and Informing

Kabul Edilmesi

Yukarida aciklandigi Uzere, Kurul kararlari
1Isiginda serbest delil sisteminin benimsemis
oldugu ve karar etkileyebilecek her turlu
bilgi ve delilin sunulabilecegi kabul edilmis-
tir. Dolayisiyla, Kurul'un kararlarinda birgok
farkli olguyu bilgi ve delil olarak nitelendirdi-
gini sdéylemek yanlis olmayacaktir.

Nitekim 4054 sayili Kanun'un “Bilgi isteme”
ve “Yerinde inceleme” baslikli 14 ve 15. mad-
delerinde ‘her turlu bilgi ve belge’ ifadeleri
yer almaktadir. Dolasiyla, Kurul'un 4054 sa-
yill Kanun’un ihlal edilip edilmedigine dair
yapaca@ incelemelerde her turla bilgi ve
belgeden faydalanabilecegi sonucu ortaya
cikmaktadir. Yine 4054 sayili Kanun'un “De-
lillerin Toplanmas!” baslikli 44. maddesinde
de "her tarlu bilgi ve delil’ ifadesi yer almakta-
dir. Ayrica 4054 sayili Kanun’un ispat yukunu
duzenleyen 59.maddesi “Rekabeti sinirlayici
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the Parties”. Besides, Article 59 of the Act No:
4054 which regulates burdon of proof states
that “The existence of agreements, decisions
and practices whic are restricting competi-
tion can be proved by all kinds of evidence.”

The Board, in a decision?® made in 2018,
corroborates our explanations above by ac-
cepting WhatsApp talks as evidence. Name-
ly, in decision about undertakings which are
selling ortodontics equipments in Ankara,
WhatsApp talks which was made among
company’s employees were acceptanced as
evidence were examined in context of case.
Although yet it was decided not to investi-
gate the relevant decision, it should be noted
that the Board can examine WhatsApp talks.

In at nutshell, it is clear that all kinds of matter
of fact can be used for the assement of the
infringement of the Act No: 4054 and can be
considered as evidence. This situation is also
reflected in the decisions of The Board.

anlasma, karar ve uygulamalann varligi her
tarla delille ispatlanabilir.” hukmune haizdir.

Kurul, 2018 yilinda vermis oldugu bir ka-
rarinda?, WhatsApp konusmalarini delil
olarak kabul ederek yukaridaki aciklama-
lanmizi desteklemistir. Soyle ki, Ankara’da
ortodonti malzemeleri satan tesebbusler
hakkinda verilen kararda sirketlerin calisan-
larinin kendi aralarinda yapmis olduklari
ve tesebbuslerin musterileri ile yapmis ol-
duklan WhatsApp konusmalari delil olarak
kabul edilmis ve dosya kapsaminda ince-
lenmistir. Her ne kadar ilgili kararda sorus-
turma acilmamasina karar verilmis olsa da
Kurul tarafindan WhatsApp konugmalarinin
da incelenebilecegini belirtmek gerekir.

Ozetle, her turld olgunun 4054 sayili Ka-
nun‘un ihlalinin tespitinde kullanilabilecegi
ve delil olarak nitelendirilebilecegi ortada-
dir. Bu durum Kurul'un kararlarina da yansi-
maktadir.

MAKALELER

HER NE KADAR ILGILI
KARARDA SORUSTURMA
ACILMAMASINA

KARAR VERILMIS

OLSA DA KURUL
TARAFINDAN WHATSAPP
KONUSMALARININ DA
INCELENEBILECEGINI
BELIRTMEK GEREKIR.

A

26 Rekabet Kurulu, 29.03.2018 tarih
ve 18-09/157-77 sayili karari.
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I1l. CONCLUSION

When the Board's recent procedural deci-
sions were examined, it was seen that the
complainant was not considered as a ‘par-
ty’ the Board drew attention to two sub-
jects in decisions concerning the amend-
ments made by the Act No: 5728. Firstly, in
order for the undertaking to benefit from
the favorable regulation, the administra-
tive sanction decision on the undertaking
is must not finalized. Secondly, in order
to the undertaking to benefit from the
favorable regulation, the administrative
sanction decision on the undertaking is
must be concerned with infringement that
occuredbefore the amendments made by
the Act No: 5728. In summary, the Board
considers whether the decision on the in-
fringement is finalized or not and whether
the decision was before amendment or
not. Asregards consideration Confidential-
ity Policy, the Board decides the decisions
in accordance with the definitions and
criteria which are have determined in its
previous decisions. In order for the Board
to consider the correspondence within
the scope of lawyer-client confidentiality,
the correspondence should take place
between the client and an independent
lawyer, correspondence should be for the
client to exercise the right to defense ef-
fectively, the correspondence should not
be within the scope of the infringement of
Act No: 4054. Finally the Board, as reflect-
ed in decisions, adopt the free evidence
system and is in tendency to consider all
kinds of information, documents and cor-
rospendences as evidence. Accordingly,
alongside with e-mail correspondences,
recorded phone calls and all kind of cor-
respondences in social media are used to
testify an infringement of competition as
evidence.

I1l. SONUC

Kurul'un son donemdeki usule iligkin ka-
rarlar incelendiginde sikayetcinin ‘taraf’
olarak nitelendirilmedigi goralmastar.
Kurul 5728 sayili Kanun ile yapilan de-
gisikliklere iliskin olarak verdigi kararlar-
da ise iki hususa dikkat cekmektedir. ilk
olarak, tesebbusun lehe duzenlemeden
yararlanabilmesi icin tesebbus hakkinda
verilmis olan idari yaptinm kararinin ke-
sinlesmemis olmasi aranmaktadir. ikinci
olarak ise tesebbusun lehe duzenleme-
den yararlanabilmesi i¢cin tesebbus igin
verilen kararin 5728 sayili Kanun ile ya-
pilan degisikliklerden énce gerceklesen
bir ihlal i¢in verilmis olmasi gerekmek-
tedir. Ozetle Kurul, ihlale iligkin kararin
kesinlesip kesinlesmedigini ve kararin
degisiklikten 6nce verilip verilmedigini
degerlendirmektedir. Gizlilik ilkesinin de-
gerlendirilmesi hususunda ise Kurul, 6n-
ceki kararlarinda belirtmis oldugu tanim-
lara ve belirlemis oldugu kriterlere uygun
olarak karar vermektedir. Kurul'un yapi-
lan yazismalari avukat-muavekkil gizliligi
kapsaminda degerlendirmesi i¢in yazis-
manin muvekkil ile bagimsiz bir avukat
arasinda gerceklesmis olmasi, yazisma-
nin mavekkilin savunma hakkini etkin kul-
lanmasina yonelik olmasi ve yazismanin
4054 sayili Kanun’un ihlalini amaclayan
kapsamda olmamasi aranmaktadir. Son
olarak Kurul, kararlara da yansidigi Uzere,
serbest delil sistemini benimsemis ve ka-
rar etkileyebilecek her turlu bilgi, belge
ve yazigsmalar delil olarak degerlendirme
egilimine girmistir. Dolayisiyla, e-posta
yazigmalarinin yani sira, kayit altina alin-
mis telefon gorusmeleri ile her turlt sos-
yal medya yazigsmalar Kurul tarafindan
rekabet ihlalini ispatlamaya yonelik delil
olarak kullanilabilecektir.
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