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ABSTRACT

Several issues regarding labor law which hold great
importance in practice have recently been clarified
by decisions of the Court of Cassation. One of these
decisions clarifies the employer's right to immediately
terminate an employee’s employment contract in the
event of the employee’s absenteeism due to health is-
sues. The legislator has foreseen several methods for
the employer to terminate an employment contract.
Article 19 of Labor Act No. 4857 (“Labor Act”) regard-
ing termination procedure states that in cases where
an employer terminates an employment contract due
to reasons such as the employee’s performance or
conduct, the employer must obtain the employee’s
defense beforehand. In relation to this, varying opin-
ions have arisen in the literature and reflected in the
decisions of the Court of Cassation regarding the
necessity of obtaining a defense from the employee
in the event that an employment contract is to be im-
mediately terminated following the employee acquir-
ing medical reports in accordance with (b) of the first
paragraph of Article 25 of the Labor Act. This article
briefly examines the employer’s right of termination
and then the 2018 decision of the Court of Cassation
General Assembly on The Unification of Judgments
("CCGATUJ") regarding this matter.
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OZET

Is hukukuna iligkin birgok husus Yargitay kararlari
uyarinca belirlilik kazanmis olup bu hususlar uy-
gulamada buyuk dnem tasimaktadir. Bu anlamda,
is hukuku icerisinde buyuk énem arz eden ve Yar-
gitay kararlar uyarinca sekillenmis hususlardan
bir tanesi de, iscinin saglik nedenleriyle ise de-
vamsizlig durumunda isverenin derhal fesih hak-
kidir. Kanun koyucu, isverence is sdzlesmesinin
feshedilmesi bakimindan bazi yollar bngérmustur.
4857 sayili Is Kanunu'nun (“Is Kanunu”) fesihte
usult duzenleyen 19. maddesinde is s6zlesme-
sinin isverence feshedilmesi durumunda, iscinin
verimiya da davranisi ile ilgili sebepler s6z konusu
ise isciden savunma alinmasi gerektigi duzenlen-
mistir. Bu duzenlemeyle birlikte, is sdzlesmesinin
isverence hakli nedenle derhal feshini duzenleyen
Is Kanunu'nun 25. maddesinin birinci fikrasinin (b)
bendi geregince is¢inin almis oldugu saglik rapor-
larl nedeniyle derhal fesihlerde, isciden savunma
alinmasinin gerekli olup olmadigi hakkinda o{re-
tide ve Yargitay kararlarinda farkli gorusler ortaya
cikmistir. Calismamizda isverenin is sozlesmesini
fesin hakki kisaca incelendikten sonra Yargitay
Ictihatlar Birlestirme Hukuk Genel Kurulu'nun ("Yi-
BHGK") 2018 yilinda bu konudaki karari ve karar
gerekgesi ele alinacaktir.
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In accordance with Article 19 of the Labor Act, an employer is required to send notice
of termination in written form and to explicitly and accurately state the reason for

termination. An employee’s employment contract cannot be terminated due to issues
such as the employee’s performance or conduct unless the employee has been able to
provide a defense beforehand regarding the allegations.

[s Kanunu’'nun 19. maddesi uyarinca isveren, fesih bildirimini yazih yapmak ve fesih
nedenini acik ve kesin bir sekilde belirtmek zorundadir. Hakkindaki iddialara karsi
savunmasi alinmadan bir iscinin is sozlesmesi, o iscinin verimi veya davranisi ile ilgili

nedenlerle feshedilemez.

4
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Cassation 22. C.C., D. 18.05.2015,
12892/17747.

3 Sarper SUZEK, is Hukuku (Ankara:
Beta Basin Yayim Dagitim, 2018),
p.231.

I.INTRODUCTION

In accordance with Article 19 of the Labor Act,
an employer is required to send notice of ter-
mination in written form and to explicitly and
accurately state the reason for termination.
An employee’s employment contract cannot
be terminated due to issues such as the em-
ployee’s performance or conduct unless the
employee has been able to provide a defense
beforehand regarding the allegations. The
employer’s right to terminate the employment
contract in accordance with Article 25/Il of
the Labor Act (due to serious misconduct or
malicious or immoral behavior of the employ-
ee) is, however, reserved. A debate that has
recently arisen in the literature is whether it is
necessary to obtain an employee’s defense in
cases of immediate termination to be made by
the employer for justifiable cause in the event
of absenteeism exceeding the waiting period
due to health issues, which are regulated as a
condition of termination for just cause in the
first paragraph of Article 25 of the Labor Act,
exceeding six weeks to be added to the noti-
fication period.”

Due to the fact that the relevant civil chambers
of the Court of Cassation have different opin-
ions on this matter,? it has been decided that
the unification of judgments regarding wheth-
er it is necessary to obtain the employee’s
defense in immediate terminations in accor-

I. GIRIS

is Kanunu’nun 19. maddesi uyarinca isve-
ren, fesih bildirimini yazili yapmak ve fesih
nedenini acik ve kesin bir sekilde belirtmek
zorundadir. Hakkindaki iddialara kargl sa-
vunmasl alinmadan bir is¢inin is sézlesme-
si, 0 is¢inin verimi veya davranisi ile ilgili
nedenlerle feshedilemez. Ancak isverenin,
is Kanunu’nun 25. maddesinin ikinci fikra-
sinda 6ngorulen ‘ahlak ve iyi niyet kuralla-
rna uymayan haller’ sebebiyle fesih hakki
saklidir. Bununla birlikte, is Kanunu'nun
25. maddesinin birinci fikrasinda isverence
hakli nedenle fesih hallerinden birisi olarak
dazenlenen iscinin saglik sorunlar nede-
niyle bekleme suresini asan devamsizligi-
nin bildirim suresine eklenecek alti haftayi
asmasi halinde, isverence yapilacak hakli
nedenle derhal fesihlerde is¢inin savun-
masinin alinmasinin gerekip gerekmedigi
hususu o6gretide tartismalara yol agmigtir.”

Yargitay'in ilgili hukuk dairelerinin de bu
konu hakkinda farkli goérus vermeleri? so-
nucu, is Kanunu'nun 25. maddesinin bi-
rinci fikrasinin (b) bendi geregince derhal
fesihlerde isciden savunma alinmasi ge-
rekip gerekmedigi konusunda igtihatlarin
birlestirilmesi gerektigi sonucuna varilmis-
tir. YIBHGK'nin 19.10.2018 tarihli 2017/9 E.
ve 2018/10 K. sayili kararinda is¢inin saglik
sorunlari nedeniyle bekleme suresini asan
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dance with (b) of the first paragraph of Article
25 of the Labor Act is necessary. According
to the CCGATUJ decision dated 19.10.2018
numbered 2017/9 E. and 2018/10.K/, in order
for an employer to immediately terminate an
employment contract for justifiable cause, it is
not necessary to obtain an employee defense
in cases of absenteeism exceeding the waiting
period due to health issues, i.e. the exceeding
six weeks is added to the notification period.

I1. EMPLOYMENT
CONTRACTS AND
TERMINATION

A. Employment Contracts

According to Article 8 of the Labor Act, an em-
ployment contract “is an agreement whereby
one party (the employee) undertakes to per-
form work in subordination to the other party
(the employer) who undertakes to pay him
remuneration.” Article 393 (General Service
Agreement) of the Turkish Code of Obliga-
tions numbered 6098 (“TCO") defines the em-
ployment contract as “an agreement in which
the employee is obliged to perform a work
for a limited or unlimited time in the service
of the employer and the employer is obliged
to pay a salary based on the amount of time
the employee works or the amount of work
the employee performs.” As can be deduced

ise devamsizliginin bildirim suresine ekle-
necek alti haftay asmasi halinde, is s6zles-
mesinin isveren tarafindan hakli nedenlerle
derhal feshinde is¢inin savunmasinin alin-
masinin  gerekmedigine hukmedilmigtir.
Calismamizin ana konusunu, YiBHGK karari
ve doktrindeki tartismalar 1siginda isginin
saglik sorunlan nedeniyle is sozlesmesi-
nin feshinde uygulanmasi gereken usuller
olusturmaktadir.

11.i$ SOZLESMESI VE
FESIiH

A.is Sozlesmesi

is Kanunu'nun 8. maddesine gore is stz
lesmesi, “bir tarafin (is¢i) bagimli olarak is
gormeyi, diger tarafin (isveren) da Ucret
6demeyi Ustlenmesinden olusan sozles-
medir.” 6098 sayili Turk Borg¢lar Kanu-
nu'nun (“TBK") ‘Genel Hizmet Stzlesmesi’
baslikli 393. maddesi ise yine bir is sozles-
mesi tanimi yapmakta ve bu sozlesme tu-
rand “isginin isverene bagimli olarak belirli
veya belirli olmayan sure ile is gdérmeyi ve
isverenin de ona zamana veya yapilan ise
gore Ucret 6demeyi Ustlendigi s6zlesme”
olarak tanimlamaktadir. Tanimlardan da
anlasilacagi Uzere is s6zlesmesi, is gorme,
ucret 6deme ve bagimlilik unsurlarindan
meydana gelmektedir. Burada s6z konusu
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EVALUATION OF THE TERMINATION OF EMPLOYMENT CONTRACTS DUE TO
HEALTH ISSUES IN LIGHT OF THE 2018 COURT OF CASSATION DECISION

from these definitions, the main elements of
an employment contract are performance of
work, remuneration and subordination. The
work referred to includes all kind of works of a
natural person that can be defined as work in
economic terms.® In Article 9 of the Labor Act,
it has been stated that employment contracts
can be concluded for a definite or indefinite
amount of time, and the contract types are
defined in Article 11. According to Article 11
of the Labor Act, employment contracts for
indefinite periods are the rule, employment
contracts for definite periods are the excep-
tion. If there is any hesitation about whether
an employment contract is for an indefinite or
definite period, the employment contract shall
be deemed to be for an indefinite period.®

B. Expiration of Employment
Contracts

An employment contract involves continu-
al work and personal relationship between
parties and mutual obligations.® Even if an
employment contract contains continuity, it
does not mean that the employment contract
never expires, as if every private law contract
establishes certain conditions, the employ-
ment contract expires. Expiration reasons for
employment contracts can be classified into
two groups: termination reasons and reasons
that exclude termination.”

1. Expiration of Employment
Contracts Due to Reasons Other

Than Termination

Firstly, an employment contract ipso facto
expires in the event of the employee’s death
under Article 440 of the TCO. However, in
the event of the death of the employer, the
employment contract does not ipso facto
expire. The exception to this rule is where
the identity of the employer is relevant to the
employment contract, which is in paragraph
2 of Article 441 of the TCO. When this is the
case, the contract ipso facto expires in the
event of the death of the employee. In ad-
dition, in a fixed-term employment contract,
the employment contract ipso facto expires
when there is an agreement between the
employee and employer to terminate the
employment contract upon expiry of the pe-
riod specified.?

olanis, gercek bir kisinin ekonomik bakim-
dan is olarak degerlendirilebilen her turlu
calismasidir.® is Kanunu’'nun 9. maddesin-
de is sozlesmelerinin belirli veya belirsiz
sekilde yapilabilecegi duzenlenmis olup,
11. maddede ise bu soézlesme turleri ta-
nimlanmistir. is Kanunu’nun 11. maddesi
uyarinca, is sozlesmelerinin belirsiz sureli
olmasi asll, belirli sureli olmasi ise istisna-
dir.# is sozlesmelerinin belirli sureli veya
belirsiz sureli olmasi konusunda supheye
dasulmesi durumunda sozlesme belirsiz
sureli olarak kabul edilir.?

B. is S6zlesmesinin Sona
Ermesi

da kisisel iligkiler kuran, karsilikli bor¢ yuk-
leyen, surekli borg iligkisi yaratan bir s6zles-
medir.8 Ancak is s6zlesmesi sureklilik unsuru
iceriyor olsa dahi, bu unsur is s6zlesmenin
hi¢ sona ermeyecegdi anlamina gelmemekte-
dir. Her 6zel hukuk s6zlesmesi gibi, belli ko-
sullann gerceklesmesi halinde is s6zlesmesi
sona ermektedir. is sozlesmesinin sona erme
nedenleri fesih ve fesih disindaki nedenler
seklinde iki grup halinde gosterilebilir.”

1. is Sézlesmesinin Fesih Disindaki
Nedenlerle Sona Ermesi

Oncelikle, TBK'nin 440. maddesi uyarinca
iscinin 6lumu ile is sdzlesmesi kendiliginden
sona erer. Fakat igverenin 6lumua halinde is
sOzlesmesinin kendiliginden sona erdigini
soylemek mumkuan degildir. Bu kuralin isti-
nasi TBK'nin 441. maddesinin 2. fikrasinda
yer alan igverenin agirlikli olarak kisiligi dik-
kate alinarak kurulan is s6zlesmesinin, isve-
renin 6lumu ile kendiliginden sona ermesi-
dir. Ayrica is sozlesmesi, isci ve isverenin is
sOzlesmesinin sona ermesi yonunde yaptik-
lar anlagsma ya da belirli sureli is s6zlesme-
sinde belirtilen surenin bitimi ile kendiligin-
den sona erer.®
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2. Expiration of Employment
Contracts Due to Termination

Termination of employment contracts is a
subsequent formative declaration of inten-
tion which terminates a continuing legal rela-
tionship between the parties unilaterally and
anticipatorily.® Since the notice of termination
takes effect when the will of the holder of right
reaches the other party, it is not necessary to
get the approval of the other party.” The no-
tice of termination is not subject to any special
form. Notification can be made in written or oral
form." Even though Article 19 of the Labor Act
states that the notice of termination is subject
to written form, the written form is not a validity
condition, it only serves as a proof of notice."?

According to the Court of Cassation, the notice
of termination may not always be made explic-
itly. If it is understood from the events that the
employment contract is terminated due to
the actions of one of the parties, this conduct
should be determined as termination.’ Such
a termination is called ‘active termination’ by
the Court of Cassation. In some cases, termina-
tion is understood by an employer’'s negative
actions, for example, retrieving an entrance
card from the employee. In other words, it is
not necessary to clearly indicate the termina-
tion in the declaration of intention. When the
declaration of will reaches the other party, it is
sufficient to understand that the owner of the
will wants to end the employment relation-
ship.™ On the other hand, as specified on the
Article 19 of Labor Act, in the event of the em-
ployment contract of employee who benefits
from the employment security is terminated
by the employer for a valid reason, the notice
of termination shall be given by the employer
to the employee, in written form involving the
reason for termination which must be speci-
fied in clear and precise terms.™

Termination of a definite employment contract
is occurs in two ways, the period of notice of
termination and termination for just cause. In
such a contract, termination cannot be made
within the notice period. There must be just
cause in order to terminate the employment
contract before the end of the term.

2. is S6zlesmesinin Fesih ile Sona
Ermesi

is sozlesmesinin feshi, taraflar arasinda de-
vam eden hukuki iliskiyi tek tarafli olarak ve
ileriye donuk olmak uzere sonlandiran bo-
zucu yenilik dogurucu irade beyanidir. °Fe-
sih bildirimi, hak sahibinin bu dogrultudaki
iradesinin karsi tarafa ulagsmasiyla sonug¢ do-
@uracag@indan, karsi tarafin ayrica kabultine
ihtiyagc bulunmamaktadir.” Fesih bildirimi
herhangi bir sekle tabi degildir. Bildirim, ya-
zili olarak yapilabilecegi gibi s6zlu olarak da
yapilabilir."" is Kanunu’nun 109. maddesinin
sonucu olarak feshin yazili olarak yapilmasi
gerektigi sonucuna varilmakta ise de, fesih
bildiriminin yazili olarak yapilmasi gecerlilik
kosulu olmayip ispat kosuludur.'

Yargitay'a gore, fesih bildirimi her zaman
aclk bir sekilde yapilmayabilir, olaylarin
akisindan taraflardan birinin davranisi ile
sozlesmeye son verildigi anlasiliyorsa bu
davranisin da fesih seklinde degerlendiril-
mesi gerekir.’® Yargitay tarafindan, ‘eylemli
fesih’ olarak adlandinlan bu fesihler konu-
sunda su ifadelere yer verilmektedir: “Bazi
durumlarda fesih, isverenin olumsuz bir ey-
lemi seklinde de ortaya ¢ikabilir; iscinin ise
alinmamasi, is¢inin elinden isyeri giris karti-
nin alinmasi buna 6rnek olarak verilebilir.”
Baska bir deyisle, irade beyaninda fesih keli-
mesinin acik¢a belirtilmesi zorunlu olmayip,
irade beyani karsi tarafa ulastigi zaman irade
sahibinin, is iligkisini sona erdirmek istedi-
ginin anlasilmasi yeterlidir.™ Buna karsilik,
is Kanunu'nun 19. maddesinde belirtildigi
Uzere, is guvencesinden yararlanan iscinin
is sozlesmesinin, isveren tarafindan gecerli
nedenle feshedilmesi halinde, isveren fesih
bildirimini yazili olarak yapmak ve fesih se-
bebini acik ve kesin olarak belirtmek zorun-
dadir.™

Belirsiz sureli is sozlesmelerinin feshi, inbar
sureli fesih ve hakli nedenle derhal fesih ol-
mak Uzere iki sekilde gerceklesir. Belirli sure-
li is sozlesmeleri bakimindan ise ihbar sureli
fesih imkani bulunmamaktadir. Belirli sureli
is sbzlesmesini sire sona ermeden 6nce
feshedebilmek icin, mutlaka hakli bir sebep
mevcut olmalidir.
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23 SUZEK, p.571.

24 SUZEK, p. 568.

EVALUATION OF THE TERMINATION OF EMPLOYMENT CONTRACTS DUE TO
HEALTH ISSUES IN LIGHT OF THE 2018 COURT OF CASSATION DECISION

C. Notice of Termination of
Employment Contracts

Notice of termination of employment con-
tracts is regulated in Article 17 of the Labor
Act. Under this article, “Before terminating a
continual employment contract made for an
indefinite period, a notice to the other party
must be served by the terminating party.” In
this way, the party who wants to terminate the
employment contract with notice of termina-
tion has to inform the other party of their termi-
nation decision.

Another issue to be considered by employers
is whether the employee is subject to provi-
sions of job security.'® For employees subject
to the provisions of job security stipulated by
the Labor Act, employers are obliged to give
notice of termination based on a valid reason.
This valid reason for such termination can
consist of the capacity or conduct of the em-
ployee or based on the operational require-
ments of the establishment or service. These
valid reasons regulated in Article 18 of Labor
Act are not as severe as those mentioned in
Article 25, but they should adversely affect the
functioning of the work and establishment."”
Therefore, a reason for valid termination is
the conduct of the employee or termination
is based on the operational requirements of
the establishment or service. It is necessary
to acknowledge that valid reasons for termi-
nation are deemed where the employer can-
not be expected to continue the employment
relationship to an important and reasonable
extent.’®

As mentioned above, employment contracts
for an indefinite period can be terminated
without just cause in the event of the employ-
er informing the employee of notice of termi-
nation. In this event, the employee has the
right of payment in lieu of notice.

In terminations with a period of notice, unless
otherwise provided for in the employment
contract, an employee shall continue to work
during the notice period.” If the employer
does not want the employee to work during
the notice period, the employer can terminate
the employment contract by paying in ad-
vance the employee’s wages corresponding
to the term of notice.

Under Article 18 of the Labor Act, the employ-
er can terminate the employment contract for
valid reasons such as working less efficiently
on average, performing less than expected
from their qualifications, gradually decreas-

C.is Sozlesmesinin Sureli Feshi

is sozlesmelerinin sureli feshi is Kanu-
nu'nun 17. maddesinde duzenlenmistir.
Bu madde uyarinca, “Belirsiz sureli is s6z-
lesmelerinin feshinden 6nce durumun
diger tarafa bildirilmesi gerekir.” Boylece
fesih bildirimi yoluyla belirsiz is sozles-
mesini sona erdirmek isteyen tarafin, kar-
sl tarafa sozlesmeyi feshettigine yonelik
beyanini bildirmesi gerektigi belirtilmis-
tir.

isverenler tarafindan dikkate alinma-
si gereken bir diger husus da; is¢inin is
guvencesi'® hukumlerine tabi olup ol-
madigidir. is Kanunu’'nun 6éngordugu ‘is
guvencesi’ huktumlerine tabi olan isciler
acisindan igverenler, ihbar sureli fesihte,
feshi mutlaka gecerli bir nedene dayan-
dirmak zorundadirlar. Bu gecerli sebep,
iscinin yeterliliginden, davraniglarindan
ya da isletmenin, isyerinin veya isin ge-
reklerinden kaynaklanabilir. is Kanu-
nu‘nun 18. maddesinde acgiklanan bu ge-
cerli sebepler 25. maddede belirtilenler
kadar agir olmamakla birlikte, isin ve is
yerinin normal isleyisini olumsuz etkile-
yen hallerdir."” Bu nedenle, gecerli fesih
icin s6z konusu olabilecek sebepler, is-
¢inin yeterliliginden, davranislarindan ya
da igyerinin gereklerinden kaynaklanan
sebeplerdir. ig iligkisinin sturduralmesinin
onemli ve makul olculer icinde isveren-
den beklenemeyecedi durumlarda, fes-
hin gecerli nedenlere dayandigini kabul
etmek gerekir."®

Yukarida da belirtildigi Uzere, belirsiz
sureli is s6zlesmelerinin hakli bir neden
olmadan feshedilebilmesi ancak feshin
isveren tarafindan iscgiye ihbar edilmesi
kosuluyla mumkundur. Aksi takdirde is-
¢inin ihbar tazminati hakki dogacaktir.
ihbar sureli fesihte, isci feshi ogrendigi
tarihten itibaren, is sozlesmesinde aksi
ongorulmemis ise, Is Kanunu ile belirle-
nen ihbar suresi’ boyunca ¢aligmaya de-
vam eder. Eger isveren, isc¢inin ihbar su-
releri icerisinde ¢alismasini istemiyor ise,
bildirim suresine ait Gcreti pesin vermek
suretiyle is s6zlesmesini feshedebilir.

is Kanunu'nun 18. maddesi uyarinca
isverene fesih hakki taniyan gecerli ne-
denler su sekilde o6rneklenebilir: ortala-
ma olarak benzer isi gorenlerden daha az
verimli ¢calisma, gosterdigi niteliklerden
beklenenden daha dusuk performansa
sahip olma, ise yogunlagsmasinin giderek
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ing concentration, a lack of capacity in work,
a learning and self-improvement disability,
frequently getting sick, illness that continually
impedes their work.2° The incapacity of an em-
ployee can be divided into two: i. professional
inability and ii. physical inability. The physical
inability of the employee is incapacity to work
through illness, accident, etc. which makes it
impossible for the employee to carry out her/
his own work or any other work, and which
can be certain temporarily and completely or
partially.2’ However, pursuant to Article 25 of

azalmasi, ise yatkin olmama, 6grenme
ve kendini gelistirme yetersizligi, sik sik
hastalanma, ¢alisamaz duruma getirme-
mekle birlikte isini gerektigi sekilde yap-
masini devamli olarak etkileyen hastalik,
uyum yetersizligi.?° isginin yetersizligini,
fiziki yetersizlik ve mesleki yetersizlik
olarak ikiye ayirmak mumkundur. isci-
nin fiziki yetersizligi; hastalik, kaza gibi
nedenlerle ortaya cikan ve is¢inin kendi
isinde veya baska bir iste calismasini ola-
naksiz kilan, kesin veya gecici, tam veya

Under Article 19 of the Labor Act, the notice of termination
given by the employer shall be in written form and include
the reason for termination which must be specified in clear

and precise terms.

[s Kanunu'nun 19. maddesi uyarinca, is sozlesmesinin
feshinde isveren fesih bildirimini yazili olarak yapmak ve fesih
bildirimini acik ve kesin bir sekilde belirtmek zorundadir.

the Labor Act, physical insufficiency such as
illness, accident and pregnancy may also con-
stitute a termination for just cause by the em-
ployer in the event that the employee cannot
continue the work for the length of time.

When there is a casual relation between inca-
pacity of the employee and his/her work, phys-
ical inability can be accepted as a valid reason.
Incapacity is required to affect adversely the
functioning of the work and establishment
and prevent the employee’s obligations to
work.?2 Professional inability is working less
efficiently on the average.? If there is profes-
sional inability and physical inability, it is not
necessary to prove the fault of the employee
in order to be in question right to terminate of
valid reason.?

Under Article 18 of the Labor Act, the conduct
of the employee may be the cause of a valid
termination. Although as severe as termina-
tion for just cause regulated in the Labor Act,
the conduct of the employee that adversely
affects the functioning of the work and coor-
dinates in the establishment are valid reasons
for termination. In justification of the Labor Act,
there are examples where a valid termination
can be made due to the conduct of the em-

kismi olabilen ¢alisma gucu eksikligi-
dir.2" Ancak, is Kanunu'nun 25. maddesi
uyarinca, hastalik, kaza, dogum ve ge-
belik gibi fiziki yetersizlik halleri is¢inin
belirli bir sure ise devamini engelledigi
takdirde isveren yonunden hakli fesih
nedeni de olusturabilir.

Fiziki yetersizligin gecerli neden olabil-
mesi icin, iscinin yetersizligi ile yapmakta
oldugu is arasinda bir illiyet baginin bu-
lunmasi, yani; yetersizligin isyerinin nor-
mal igleyisini bozmasi ve is gérme borcu-
nun gerektigi sekilde ifasini engellemesi
icap eder.?2 Mesleki yetersizlik ise, isci-
nin ayni veya benzer isi gérenlerden or-
talama olarak daha az verimli ¢calismasi-
dir.2 Fiziki veya mesleki yetersizligin s6z
konusu oldugu hallerde gecerli nedenle
fesih hakkinin dogumu icin is¢inin kusu-
runun varligi gerekli degildir.?*

is Kanunu’'nun 18. maddesi uyarinca,
iscinin davranislari da gecerli bir sureli
feshe neden olabilir. is Kanunu’nda 6n-
gorulen hakli nedenle fesih halleri kadar
agir olmamakla birlikte isin normal yuru-
yusunu ve igyerindeki uyumu olumsuz
etkileyen iscinin davraniglari gecerli fe-
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* Sozlesmesi feshedilecek is¢inin
belirsiz sureli is s6zlesmesi ile ¢alisiyor
olmasi,

* Isginin en az alti aylik kideminin
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ployee. In the preamble of the Act, situations
such as “take it's a toll on the employer, work-
ing in the establishment tauntingly, asking
her/his friends to loan of money, playing em-
ployees off against the employer...” are provid-
ed as examples of valid reasons arising from
the conduct of the employee. Under Article
19 of the Labor Act, the notice of termination
given by the employer shall be in written form
and include the reason for termination which
must be specified in clear and precise terms.
The employment of an employee engaged
under a contract with an open-ended term
shall not be terminated for reasons related to
the worker's conduct or performance before
he is provided with an opportunity to defend
him/herself against the allegations made
against them. The employer's right to break
the employment contract in accordance with
Article 25/11 of the Labor Act (for serious mis-
conduct or malicious or immoral behavior of
the employee) is, however, reserved. In Article
19 of the Labor Act it is indicated that there is
no need to take a defense from an employee
in the event that termination is related to the
employee’s performance. As a consequence,
concepts of sufficiency as termination for a
valid reason and efficiency in which it is neces-
sary to take defense from the employee before
the termination is discussed in the literature.?®

According to the majority opinion in the liter-
ature, termination of an employment contract
with a valid reason that is regulated under Ar-
ticle 18 is compliant with Atrticle 19. As a con-
sequence, the performance of the employee,
as regulated in the second paragraph of Ar-
ticle 19, should be accepted as a sufficient
reason.” On the other hand, Gulver argues
that the declaration of performance is chosen
consciously and is different from the capacity
of the employee.?” Mollamahmutoglu, Astarll
and Baysal state that the reasons for the per-
formance of the employee should be broadly
interpreted and understood as the reasons
related to the employee’s work.?¢ Similarly,
Ekonomi argues that situations in which a de-
fense is to be taken are limited to the valid rea-
sons regarding the conduct or performance
of the employee.?® Thus, if the employment
contract is terminated by the employer based
on the efficiency of the employee with the ex-
ception of performance, there is no question
regarding whether to take a defense from the
employee. Senol and Kiligoglu, on the other
hand, states that it is not necessary to take a
defense in cases of incapacity of the employ-
ee where it gives the right to terminate the
employment contract, regardless of the em-
ployee’s performance. According to Senol

sih nedenleridir. is Kanunu'nun gerek-
cesinde iscinin davraniglari sebebiyle
gecerli feshe neden olabilecek 6rnekler
belirtilmistir. Madde gerekgesinde “igve-
rene zarar vermek ya da zararin tekrari
tedirginligini yaratmak, is yerinde rahat-
sizlik yaratacak sekilde ¢alisma arkadas-
larindan bor¢ para istemek, arkadaslarini
isverene karsi kiskirtmak...” gibi haller, is-
cinin davranislarindan kaynaklanan ge-
cerli nedenlere 6rnek olarak verilmistir.

is Kanunu’'nun 19. maddesi uyarinca,
is sozlesmesinin feshinde isveren fesih
bildirimini yazili olarak yapmak ve fesih
bildirimini a¢ik ve kesin bir sekilde belirt-
mek zorundadir. is Kanunu’nun 25. mad-
desinin ikinci fikra hukumleri sakli olmak
sartiyla, hakkindaki iddialara karsi savun-
mas! alinmadan bir iscinin is s6zlesmesi
o iscinin davranigi veya verimi ile ilgili
nedenlerle feshedilemez. is Kanunu’'nun
19. maddesinde feshin is¢inin verimine
dayandirilmasi durumunda savunmanin
alinmasinin gerekli oldugu ifade edildi-
ginden, gecerli fesih nedeni olarak ‘ye-
terlilik’ ile fesihten 6nce savunmasi alin-
masini gerektiren ‘verimlilik’ kavramlari
ogretide tartisma konusu olmustur.?®

Ogretide baskin gorus, is sozlesmesi-
nin gecerli sebeple feshini duzenleyen
is Kanunu'nun 18. maddesi ile uyumlu
olmasi bakimindan 19. maddenin ikin-
ci fikrasinda yer alan ‘verim’ ifadesinin
iscinin ‘yeterliligi’ olarak kabul edilme-
si gerektigi yonundedir.?® Buna karsilik,
Gulver, ‘verim’ ifadesinin bilingli olarak
secildigini ve is Kanunu’'nun 18. madde-
sinde ifadesini bulan ‘is¢inin yeterliligi’
kavramindan farkli oldugunu?” ve Molla-
mahmutoglu/Astarli/Baysal is¢inin verimi
ile ilgili nedenler ifadesinin genis bir bi-
¢imde yorumlanarak ‘iscinin caligmasiy-
la ilgili nedenler’ olarak anlasilmasinin
isabetli olacagini?® savunmaktadirlar. Bu
kapsamda Ekonomi, savunmanin alinaca-
@1 hallerin, ‘is¢cinin davranigi veya verimi
ile” ilgili gecerli sebeplerin sinirli oldugu-
nu, bu nedenle verim hari¢ olmak Uzere
iscinin yeterliligine dayali olarak isveren
tarafindan is so6zlesmesi feshedilecekse,
isciden savunma alinmasinin s6z konusu
olmadigini ileri sarmektedir.?® Senol/Ki-
licoglu ise, iscinin verimine bakilmaksizin
is sozlesmesini gecerli olarak feshetme
hakki veren iscinin yetersizligine iligkin
durumlarda savunmasinin alinmasinin
gerekli olmadigi, dolayisiyla iscinin ob-
jektif acidan yetersizliginin s6z konusu
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and Kilicogly, it is not necessary to take a de-
fense from an employee where the case is the
objective incapacity of the employee; but it is
necessary to take a defense from the employ-
ee where the case is based on the subjective
incapacity of the employee.®

oldugu durumlarda isciden savunma alin-
masi zorunlu olmayip, subjektif acidan
yetersizlik hallerinde isgiden savunma
alinmasinin sart olmasi gerektigini ifade
etmektedirler.®®

In cases where the dispute will be settled by the arbitral
tribunal, each party should select one arbitrator when
submitting its request for arbitration or its answer to the

request for arbitration.

Uyusmazligin hakem kurulu tarafindan coziimlenecegi
hallerde taraflardan her birinin, tahkim talebi ve tahkim
talebine cevabini iletirken birer hakem secmesi icap eder.

D. Termination of Employment
Contracts for Just Cause

The right of termination for just cause is a
subsequent formative right that entitles the
party to terminate either a definite or indefi-
nite term employment contract immediately
when it cannot be expected for the business
relationship to continue in accordance with
good faith.®" Otherwise, just cause does not
end the employment contract automatically, it
only provides the right to terminate it.*2 Under
Article 26 of the Labor Act, “The right to break
the employment contract for the immoral, dis-
honorable or malicious behavior of the other
party may not be exercised after six working
days of knowing the facts, and in any event,
after one year following the commission of the
act, has elapsed. The “one year” statutory lim-
itation shall not be applicable, however, if the
employee has extracted material gains from
the act concerned.” The six-day period is not
applied to reasons of health and force majeure
or detention of termination under Articles 24
and 25. An employee’s right to break the con-
tract for just cause is regulated in Article 24 of
the Labor Act and breaking an employment
contract for just cause by the employer is reg-
ulated in Article 25 of the Labor Act.®

Termination for just cause by the employer
and the employee is regulated as reasons of
health, force majeure, immoral, dishonorable
or malicious conduct or other similar behavior.
Termination for just cause by an employer is

D. is S6zlesmesinin Hakli
Nedenle Feshi

Hakli nedenle fesih hakki, durustluk kurali
geregi is iliskisini surdurmesi kendisinden
beklenemeyecek tarafa belirli veya belir-
siz sureli is akdini derhal feshetme yetkisi
veren bir bozucu yenilik doguran haktir.®’
Ancak hakli nedenin varligy, is s6zlesmesi-
ni kendiliginden sona erdirmez, sadece bir
hak dogurur. 32 is Kanunu’nun 26. madde-
si uyarinca, ayni kanunun 24 ve 25. mad-
delerinde gosterilen ahlak ve iyi niyet ku-
rallarina uymayan hallere dayanarak isci
veya isveren igin taninmig olan sozlesmeyi
feshetme hakki iki taraftan birinin bu cesit
davraniglarda bulundugunu diger tarafin
ogrendigi gunden baslayarak alti is gunu
gectikten ve her halde fiilin gerceklesme-
sinden itibaren bir yil sonra uygulanmaz.
Alti gunluk sure, is Kanunu 24 ve 25. mad-
delerde yer alan saglik nedenleri ile zorla-
yici nedenlerle ya da tutukluluk hallerinde
yapilacak fesihlerde uygulanmaz.®

isciye is sozlesmesini hakli nedenle der-
hal feshetme yetkisi veren haller is Kanu-
nu'nun 24. maddesinde, isverene hakli ne-
denle derhal feshetme yetkisi veren haller
ise ayni kanunun 25. maddesinde duzen-
lenmistir. isci ve isveren igin hakli nedenle
fesih sebepleri; ‘saglik sebepleri’, ‘ahlak ve
iyi niyet kurallarina uymayan haller’, ‘zorla-
yicl sebepler’ ve sadece igveren icin hakli
fesih nedeni olarak ‘is¢inin gozaltina alin-
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only regulated as absenteeism if the employ-
ee has been taken into custody or is arrested.

E. The Employer’'s Right to
Terminate for Health Reasons

Under Article 18 of the Labor Act, absenteeism
of the employee due to health reasons can be
avalid reason for termination. Moreover, it can
constitute a just cause for termination under
Article 25 of the Labor Act.

1. Valid Termination of Employment

masi veya tutuklanmasi halinde devamsiz-
Lgr" olarak ele alinmistir.

E. Saglik Sebeplerinden Dolayi
isverenin Fesih Hakki

Saglik sebeplerinden dolay! is¢inin ise de-
vamsizligi is Kanunu’'nun 18. maddesi uya-
rinca gecerli fesih nedeni olabilecedi gibi,
is Kanunu’nun 25. maddesi uyarinca hakli
nedenle fesih hali de teskil edebilir.

1. Saglik Nedenlerinden Dolayi is

Contracts by the Employer

The event of an employee exceeding the
waiting period is regulated in (b) of the first
paragraph of Article 25 of the Labor Act asiill-
ness or accident. Then the employer can ter-
minate the employment contract for a valid
reason. Cases where the total time of medical
certificates provided by the employee does
not exceed the notification period is regulat-
ed under Atrticle 17, which is compatible with
Article 18, for instance, frequently being sick
is regarded as a valid reason. If an employee
is frequently sick and this affects their perfor-
mance at work negatively, the employer has
a valid reason to terminate the employment
contract. Under Article 19 of the Labor Act,
it is necessary to take a defense from the
employee in cases of termination for a valid
reason related to their conduct and perfor-
mance.

2. Termination of Employment
Contracts for Just Cause by the
Employer

In Article 25 of the Labor Act, termination
for just cause due to reasons of health is
regulated as “If the employee has con-
tracted a disease or suffered an injury ow-
ing to his own deliberate act, loose living
or drunkenness, and as a result is absent
for three successive days or for more than
five working days in any month.” and “If
the Health Committee has determined that
the suffering is incurable and incompatible
with the performance of the employee’s
duties.” In these cases, an employer can
terminate an employment contract for just

Sozlesmesinin isveren Tarafindan
Gecerli Feshi

iscinin hastalik veya kaza nedeniyle is Ka-
nunu’'nun 25.maddesinin birinci fikrasinin
(b) alt bendinde éngorulen bekleme sure-
sini agmasi halinde igveren is sozlesmesini
gecerli nedenle feshedebilir. Kaldi ki is¢inin
aldigi saglik raporlarinin toplam suresi is
Kanunu’'nun 17. maddesinde belirlenen bil-
dirim surelerini asmasa dahi, is Kanunu'nun
18. maddesinin gerekcesinde is¢inin sik sik
hastalanmasi gecerli neden olarak sayil-
mustir. isginin sik sik hastalanmasi is gor-
me ediminin yerine getirilmesini devamli
olarak olumsuz etkiliyorsa isveren gecerli
olarak sureli fesih hakkini kullanabilir. is
Kanunu’'nun 19. maddesi uyarinca, is¢inin
davranigi veya verimiile ilgili nedenlerle ge-
cerli nedenle fesihte is¢inin savunmasinin
alinmasi zorunludur.

2. Saglik Nedenlerinden Dolayi is
Sozlesmesinin isveren Tarafindan
Hakli Nedenle Feshi

is Kanunu'nun 25. maddesinde saglik
nedenlerinden dolayi hakli nedenle fesih
halleri, “iscinin kendi kastindan veya derli
toplu olmayan yasayisindan yahut ickiye
duaskunlugunden dogacak bir hastaliga
yakalanmasi veya engelli hale gelmesi du-
rumunda, bu sebeple dogacak devamsiz-
ligin ardi ardina ug¢ is gunu veya bir ayda
bes is gununden fazla sirmesi” ve “iscinin
tutuldugu hastaligin tedavi edilemeyecek
nitelikte oldugu ve isyerinde calismasinda
sakinca bulundugunun saglik kurulunca
saptanmas!” olarak duzenlenmistir. Bu
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cause. Since the reason for immediate ter-
mination for the rightful reason laid down
in paragraph (b) of Article 25 is also the
subject to the decision of the Court of Cas-
sation, it will be evaluated under a separate
heading below.%

3. Employee Absenteeism
Exceeding the Waiting Period for
Reasons of Health

In the second paragraph of sub-paragraph (b)
of the first paragraph of Article 25 of the Labor
Act titled ‘For Reasons of Health’, employee
absenteeism which exceeds the waiting pe-
riod for reasons of health is regulated as the
termination of the employer for just cause. Un-
der this Article, “In cases of illness or accident
which are not attributable to the employee’s
fault and which are due to reasons outside
those set forth in (a) above and in cases of
pregnancy or confinement, the employer is en-
titled to terminate the contract if recovery from
the illness or injury continues for more than
six weeks beyond the notice periods set forth
in article 17. In cases of pregnancy or confine-
ment, the period mentioned above shall begin
at the end of the period stipulated in Article 74.
No wages are to be paid for the period during
which the employee fails to report to work due
to the suspension of his (her) contract.” Ac-
cording to the Court of Cassation, the fact that
an employee has medical release due to an oc-
cupational accident does not prevent the em-
ployer from terminating the employment con-
tract due to the conditions regulated number
(I) paragraph of Article 25 of the Labor Act.3

These periods specified in Article 17 of the La-
bor Act are minimum. They can be increased in
favor of the employee by the contract. Accord-
ingly, absenteeism that does not exceed peri-
ods to be foreseen does not entitle termination
of the contract. To terminate the contract, it is
necessary that absenteeism exceeds these
periods.®® The employer can use the right to
termination for just cause at any time period in
which the employee is absent beyond the ex-
piry of the period in question. ¥

The literature discusses whether it is neces-
sary to take a defense from an employee for
termination of thier employment contract due

hallerin varligi halinde, isveren is sozles-
mesini hakli nedenle feshedebilir. S6z ko-
nusu maddenin (b) bendinin ikinci parag-
rafinda duzenlenen hakli sebeple derhal
fesih nedeni ayni zamanda Yargitay'in icti-
hadi birlestirme kararinin konusunu olus-
turdugundan, asagida ayri baslik altinda
degerlendirilecektir.?*

3. lIscinin Saglik Nedenleriyle
Bekleme Siiresini Asan ise

Devamsizligi

is Kanunu’nun 25. maddesinin ‘Saglik Se-
bepleri’ baslikli birinci fikrasinin (b) ben-
dinin ikinci paragrafinda; iscinin saglik
nedenleriyle bekleme suresini asan ise
devamsizligi hali de isverence hakli ne-
denle fesih hali olarak duzenlenmistir. Bu
madde uyarinca, “(a) alt bendinde sayilan
sebepler diginda iscinin hastalik, kaza, do-
gum ve gebelik gibi hallerde igveren icin
is sozlesmesini bildirimsiz fesih hakki; be-
lirtilen hallerin is¢inin isyerindeki ¢alisma
suresine gore 17. maddedeki bildirim su-
relerini altl hafta asmasindan sonra dogar.
Dogum ve gebelik hallerinde bu sure 74.
maddedeki surenin bitiminde baslar. An-
cak is¢inin is s6zlesmesinin askida kalma-
sl nedeniyle isine gidemedigi sureler icin
Ucret islemez.” Yargitay'a gore is¢inin is
kazasi nedeniyle raporlu olmasi isverenin
is sozlesmesini is Kanunu'nun 25. madde-
sinin (1) numarali bendinde yer alan ko-
sullara uygun olarak feshetmesine engel
degildir.®®

Kanunun 17. maddesinde belirtilen bu
sureler asgari olup sézlesme ile isci lehine
arttirilabilir. Buna gore, 6ngorulen sureleri
asmayan bir devamsizlik feshe hak verme-
yip, fesih icin devamsizligin bu sureleri as-
mis olmasi gerekmektedir.®® isveren hakli
nedenle fesih hakkini s6z konusu surenin
sona ermesinden itibaren is¢inin ise gel-
medigi sure icinde her zaman kullanabi-
lir.3”

iscinin saglik nedenleri sebebi ile fesih-
lerde is¢ciden savunma alinmasi gerekip
gerekmedigi konusu 6gretide tartigmala-
ra yol actigi gibi, Yargitay hukuk daireleri
arasinda da gorus farkliligina sebebiyet

MAKALELER

KANUNUN 17.
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SURELER ASGARI
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to the employee’s health There was also a
difference of opinion within the Court of Cas-
sation Civil Chambers. Indeed, Civil Chamber
no. 9 and no.22 of the Court of Cassation give

PART 8

different views on this issue. In practice, these
civilchambers also have different implementa-
tions. It was decided that it isimportant to settle
this difference of opinion with the unification
of decisions by the Court of Cassation General
Assembly on The Unification of Judgments.

3.1. Decisions of the Court

of Cassation Defending the

Necessity to Take a Defense From
an Employee in Terminations due

to Reasons of Health

According to the decisions of the Civil Cham-
ber no.9 of the Court of Cassation, under the
first paragraph (b) of Article 25 of the Labor
Act, defense should be taken from an em-
ployee upon termination of their employment
contract for just cause due to medical certifi-
cates provided by the employee. Article 19 of
the Labor Act provides justification of this de-
cision. The article reads: “The employment of
an employee engaged under a contract with
an open-ended term shall not be terminated
for reasons related to the worker's conduct
or performance before he is provided an op-
portunity to defend himself against the allega-
tions made. The employer's right to break the
employment contract in accordance with Arti-
cle 25/11 of the Labor Act (for serious miscon-
duct or malicious or immoral behavior of the
employee) is, however, reserved.” Associated
with this provision, it is considered necessary
to take a defense from an employee to termi-
nate their employment contract for conduct
or performance. When a defense is not taken
from the employee, the termination of the em-
ployment contract is not valid. Under Article

4
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vermistir. Yargitay 9. Hukuk Dairesi ve
22. Hukuk Dairesi arasinda gorus ayriligi
oldugu ve farkli uygulamalarin surdurul-
dugu sonucuna varildigindan; bu goérus
ayriliginin Yargitay ictihatlar Birlestirme
Hukuk Genel Kurulunca igtihatlar birles-
tirme yolu ile giderilmesi gerektigine karar
verilmistir.

3.1. Saglik Nedenleri Sebebiyle
Fesihlerde isciden Savunmasi
Alinmasi Gerektigini Savunan
Yargitay Kararlari

Yargitay 9. Hukuk Dairesi, konuyla ilgili
olarak verdigi kararlarda ozetle; is Kanu-
nu’'nun 25. maddesinin birinci fikrasinin
(b) bendi geregince almis oldugu raporlar
nedeniyle is¢inin is sdzlesmesinin derhal
feshinde savunma alinmasi gerektigi ka-
bul edilmistir. Gerekge olarak da is Kanu-
nu’'nun 19. maddesine gore: “Hakkindaki
iddialara karsi savunmasini almadan bir is-
¢inin belirsiz sureli is sd6zlesmesi, o is¢inin
davranisi veya verimi ile ilgili nedenlerle
feshedilemez. Ancak isverenin 25. madde
(I) numarali bendi sartlarina uygun fesih
hakki saklidir.” hukmu gosterilmistir. Bu
huktumle, iscinin savunmasinin alinmasi,
iscinin davranigi veya verimi ile ilgili ne-
denlerle is s6zlesmesinin feshi icin bir sart
olarak 6ngoérulmus ve salt iscinin savun-
masinin alinmasinin tek basina, sureli fes-
hin gecersizligi sonucunu doguracag ifa-
de edilmistir. O halde, is Kanunu’nun 25.
maddesinin birinci fikrasi uyarinca igveren
tarafindan saglik sebepleriyle yapilacak
fesihlerde, saglik sebepleri is¢inin verimi
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25 of the Labor Act, in terminations of employ-
ment contracts by employers for reasons of
health, it is necessary take the employee’s de-
fense, as reasons for health are related to the
performance of the employee.®

3.2. Decisions of the Court of

Cassation Defending the Position it
is Not Mandatory to Take a Defense

From an Employee in Terminations
due to Reasons of Health

The decisions of the Civil Chamber no.22 of the
Court of Cassation refers to the first sentence
of Article 25 and first paragraph (b) of Article
25. Article 7 of Expiration of Work Relationship
Contract no 158 of the ILO is approved by Tur-
key. An exception to the continuation of the em-
ployment relationship cannot be expected from
employer, it is not possible to terminate an em-
ployment contract for conduct or performance
of the employee before taking a defense from
the employee. In addition, the second para-
graph of Article 19 reads: “The employment of
an employee engaged under a contract with
an open-ended term shall not be terminated for
reasons related to the worker's conduct or per-
formance before he is provided an opportunity
to defend himself against the allegations made.
The employer’s right to break the employment
contract in accordance with Article 25/Il of
the Labor Act (for serious misconduct or mali-
cious or immoral behavior of the employee) is,
however, reserved.” Although Article 18 of the
Labor Act regulates the notion of sufficiency,
Article 19 of the Labor Act regulates the no-
tion of performance. That said, if an employer
terminates an employment contract due to the
insufficiency of the employee’s performance,
it is not necessary to take the employee’s de-
fense. Justification of the Act is explained in the
cases of mental incompetence and the physi-
cal inability of the employee. In such cases, the
employer does not have to take a defense from
the employee. It is therefore concluded that the
legislator consciously uses the notions of suffi-
ciency and performance differently. Notions of
mental incompetence and physical inability as
justification of the Act referred to the first para-
graph of Article 25 of the Labor Act. However,
under Atrticle 25 of the Labor Act “The employ-
ee may file a lawsuit according to Articles 18,
20 and 21 by claiming that the termination did
not conform with the subsections cited above.”
This provision is not clearly attributed to Article
19 of the Labor Act. This situation has revealed
that in terminations according to Article 25, it is
not necessary to take a defense from the em-
ployee. In this respect, in terminations of an em-

ile ilgili hususlardan oldugu icin, is¢inin
savunmasinin alinmasinin gerektigi belir-
tilmistir.®®

3.2. Saglik Nedenleri Sebebiyle
Fesihlerde isciden Savunmasi
Alinmasi Gerekmedigini Savunan
Yargitay Kararlari

Yargitay 22. Hukuk Dairesi, konuyla ilgili ola-
rak verdigi kararlarinda 6zetle is Kanunu’nun
25. maddesinin ilk cimlesi ile ayni madde-
nin birinci fikrasinin (b) bendine degindik-
ten sonra Uluslararasi Calisma Orgutd’nin
ulkemizce de onaylanan 158 sayili Hizmet
iliskisine Son Verilmesi Sozlesmesi‘nin 7.
maddesine gore isverenden makul olgulere
gore beklenemeyecek haller hari¢, hakkin-
daki iddialara karsl savunma firsati verilme-
den bir is¢inin hizmet iligkisinin, o is¢inin
tutumu veya verimi ile ilgili nedenlerle sona
erdirilemeyecegini ileri sirmustar. Ayrica is
Kanunu’'nun ’‘Sézlesmenin feshinde usul’
baslikli 19. maddesinin ikinci fikrasina gore
ise “Hakkindaki iddialara kargi savunmasini
almadan bir iscinin belirsiz sureli is sozles-
mesi, o is¢inin davranisi veya verimi ile ilgili
nedenlerle feshedilemez. Ancak isverenin
25/11 sartlarina uygun fesih hakki saklidir.”
seklinde duizenlenmistir. is Kanunu’nun 18.
maddesinde ‘yeterlilik’ kavrami kullanildigi
halde, ayni Kanunun 19. maddesinde ‘verim-
lilik" kavram kullanilmigtir. Buna gore igvere-
nin, is sdzlesmesini verim hari¢ olmak Uzere
iscinin yeterliligine dayali olarak feshedecek-
se, savunmasinin alinmasinin gerekmeyece-
Qi belirtilmistir. Nitekim madde gerekgesinde
de ‘is¢inin zihinsel veya bedensel yetersizligi’
durumunda savunma alinmasinin igveren-
den beklenemeyecegi hususu acik olarak
ifade edilmistir. Bu camleden, kanun koyucu-
nun ‘verimlilik’ ve ‘yeterlilik’ kavramlarini bi-
lingli olarak farkli kullandigi sonucuna ulasil-
mis ve gerekcede ifade edilen ‘zihinsel veya
bedensel yetersizlik’ hallerinin is Kanunu’nun
25. maddesinin birinci fikrasina manhasir ol-
dugu tespit edilmistir.

Diger taraftan is Kanunu’nun 25. maddesi-
nin son fikrasina gore, “isci feshin yukaridaki
bentlerde 6ngoérulen sebeplere uygun olma-
digi iddiasi ile 18, 20, 21. madde hukumleri
cercevesinde yargl yoluna basvurulabilir.”
denilmekle s6z konusu duzenlemede acik
olarak is Kanunu’'nun 19. maddesine atif
yapilmamasi da, 25. maddeye dayanilarak
yapilan fesihlerde savunma alma zorunlulu-
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ployment contractimmediately by an employer
under the first paragraph (b) of Article 25 of the
Labor Act, the Court of Cassation decides that
it is not necessary to take a defense from the
employee in terminations of an employment
contract due to medical certificates provided
by the employee.®

3.3 The Opinion of the General
Assembly of the Civil Chamber

Before 2015, both the 9th and 22th Civil Cham-
bers of the Court of Cassation did not deem it
necessary to obtain an immediate defense from
an employee due to reports received by the em-
ployee pursuant to paragraph (b) of Article 25
(1) of the Labor Act. However, in 2015, the 9th
Civil Chamber changed its opinion and argued
that itis necessary to take a defense from the em-
ployee. Related to this point, the Court Cassation
of the General Assembly did not come to a de-
cision regarding the period due to the differing
opinions between its chambers.

In 2018, the Court of Cassation General Assem-
bly ma,de a decision of unification of judgment
regarding the issue. According to the ruling of
this decision the purpose of taking a defense
from an employee before termination is to give
the employee a chance to learn the reasons
of the termination and to provide the circum-
stances surrounding the issue. This gives the
employee an opportunity to dissuade the em-
ployer from carrying out the termination. In oth-
er words, taking a defense from an employee
before termination is not a formal element. This
practice is assessed as an element that might
negatively affect the business relationship. This
means that an employee who is informed of
this can correct any negativity related to his/her
conduct or performance which the employee
can dispose or change.”® Thus, it is not neces-
sary to take a defense from an employee in cas-
es that are not caused by the employee or not
related to the employee or which the employee
cannot dispose of. Accordingly, the legislator
did not regulate that it is not mandatory to take
a defense from the employee in every termina-
tion made by an employer under the second
paragraph of Article 19 of the Labor Act. As a
matter of fact, it is not possible for an employee
to defend themself against termination due to
the enterprise’s necessities which has no rela-
tion with the employee.*'

Article 19 of the Labor Act regulates the issue
of taking a defense from an employee. This
means the legislator has provided an exception
to this article and reserved (ll) of Article 25 of

gunun bulunmadigini ortaya koymaktadir.
Bu itibarla Yargitay tarafindan iscinin almis
aldigi raporlar nedeni ile is s6zlesmesinin,
is Kanunu’nun 25. maddesinin birinci fikra-
sinin (b) bendi geregince isverence derhal
feshinde, isciden savunma alinmasinin ge-
rekmedig@i savunulmustur.®

3.3. ictihatlarin Birlestirmesi
Konusu Kapsaminda Hukuk Genel
Kurulu Baskanliginin Gérasu

Yargitay'in hem 9. hem de 22. Hukuk Dairesi
2015 yili oncesinde, is Kanunu’nun 25. mad-
desi birinci fikrasinin (b) bendi geregince
iscinin aldigi raporlar nedeniyle derhal fe-
sihlerde isciden savunma alinmasina gerek
gormemekteydi. Ancak 2015 yilinda Yargitay
9. Hukuk Dairesi gorus degisikligine giderek
savunma alinmasi gerektigini kabul etmis-
tir. Yargitay Hukuk Genel Kurulunun da bu
hususla ilgili Daireler arasinda gorus farklili-
ginin olugmasindan sonraki déneme iligkin
karari bulunmamaktaydi.

Yargitay Hukuk Genel Kurulu, 2018 yilinda
konuyla ilgili olarak igtihadi Birlestirme Karari
vermistir. Bu kararnin gerekcesinde fesihten
o6nce savunma alinmasindaki amaci, iscinin
feshe neden olabilecek sebepleri 6grenme-
si ile bu konudaki gercegdi ortaya c¢ikarmasi-
na olanak verilmesi, boylece isverenin fesih
konusundaki dustncelerini etkileyerek onu
fesihten vazgegirmeyi saglama imkani olarak
aciklamistir. Bir baska deyisle, isciden fesih-
ten 6nce savunma alinmasi yalnizca sekli
bir unsur degildir. Bu uygulama, is iliskisini
olumsuz etkileyen unsurlarin tespiti ile bun-
dan haberdar edilen is¢inin, Uzerinde tasar-
ruf edebilecegi, degdistirebilecegi nitelikteki
davraniglarini veya verimi ile ilgili olumsuz-
luklan duzeltebilmesine imkan vermekte-
dir.®® Bu nedenle isciden kaynaklanmayan,
onunla ilgisi bulunmayan veya is¢inin tzerin-
de tasarruf edemeyecedi konularda isgiden
savunma almaya gerek yoktur. Bu noktadan
hareketle kanun koyucu, is Kanunu’nun 19.
maddesinin ikinci fikrasinda isveren tarafin-
dan yapilan her fesihte savunma alma zorun-
lulugu 6ngdrmemistir. Nitekim isciden kay-
naklanmayan ve isciyle ilgisi bulunmayan
isletme geregi fesihlerde iscinin kendisini
savunmasi mumkun degildir.4’

is Kanunu’nun 19. maddesinde isgiden sa-
vunma alinmasi konusu duzenlenirken ka-
nun koyucu bu maddeye bir istisna tanimis
ve 25. maddenin (Il) numarali bendini sakli
tutmustur.*? Yargitay Hukuk Genel Kurulu da
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the Labor Act.“2 Concerning this provision, the
Generally Assembly of the Court of Cassation
evaluates whether it is necessary to take a de-
fense from an employee in termination for just
cause in accordance with the other paragraphs
of Article 25. As a result, the Court of Cassation
states that it is not necessary to take the em-
ployee’s defense in terminations for just cause,
as it was not clearly attributed to Article 19 and
the last paragraph of Article 25 of the Labor Act.
According to the Court of Cassation, the reason
that only paragraph (1) of Article 25 of the Labor
Act is stated in Article 19 is not due to the fact
that it is necessary to obtain a defense in cases
other than this paragraph, but the fact that the
last paragraph of Article 25 does not require a
defense to be obtained.** As mentioned in the
decisions of the joint chambers, according to
the legislator, it is not necessary to take a de-
fense from the employee in paragraphs exclud-
ing paragraph (1) of Article of 25.4

In light of this finding, the Court of Cassation
argues that terminations of employment con-
tracts for just cause due to the absence of an
employee exceeding the waiting period is not
considered a reason related to the conduct or
performance of the employee since just cause
is absence exceeding six weeks added to the
notification period. Absence of the employee
that exceeds the notification period constitutes
a present case. Since there is no suggestion as
to whether the employee has any health issues
or the falsity of the report received, the defense
to be taken from the employee has no value
for the employee and the employer.® Under
the Expiration of Work Relationship Contract
no 158 of ILO, in terminations regarding the
conduct or performance of an employee, the
employer is not obliged to take a defense from
the employee where continuation of the em-
ployment relationship cannot be reasonably
expected from the employer. The justification
of Article 19 of the Labor Act emphasizes that
it is not expected to take a defense from an em-
ployee in the event of mental incompetence
and physical inability of the employee in the
line with Contract no 158. Thus, mental incom-
petence and physical inability of the employee
mentioned in justification of Article 19 of the
Labor Act is exclusive to the first paragraph of
Article 25 of the Labor Act.

The Court of Cassation, in accordance with
the reasons explained and presented above,
concludes that it is not necessary to obtain a
defense from the employee immediately upon
termination due to the medical reports received
in accordance with the first paragraph (b) of Ar-
ticle 25 of the Labor Act.

bu duzenlemeye iliskin; 25. maddenin diger
bentleri uyarinca yapilacak hakli nedenle fe-
sihlerde isgiden savunma alinmasi gerekip
gerekmeyecegi konusunda bir degerlendir-
me yapmaktadir. Bu degerlendirme sonucu
Yargitay, is Kanunu’nun 25. maddesinin son
fikrasinda agikga 19. maddeye atif yapilmadi-
gindan, hakli nedenle fesihlerde isciden sa-
vunma alinmasinin gerekli olmadigina huk-
metmektedir. Yargitay'a gore, is Kanunu 19.
maddede sadece 25. maddenin (Il) numarali
bendinin belirtilmesinin nedeni, bu bent di-
sinda kalan hallerde savunma alinmasinin
gerekli oldugundan degil, 25. maddenin son
fikrasinda esasen savunma alinmasinin 6n-
gorulmemesinden kaynaklanmaktadir.*® Do-
layisiyla, ictihadi Birlestirme Kararinda belir-
tildigi tzere, kanun koyucu, 25. maddenin (I1)
numarall bendi disindaki diger bentlerde sa-
vunma alma zorunlulugu aramamaktadir.*

Yukaridaki aciklamalar 1siginda Yargitay'a
gore, iscinin bekleme suresini asan ise de-
vamsizigl nedeniyle is sdzlesmesinin hakl
nedenle derhal feshine neden olan saglik
sebepleri, iscinin davranisi ya da verimi ile il-
gilinedenler kapsaminda degerlendirilemez.
S6z konusu devamsizligin bildirim suresini
alti hafta agmasi halinde, bu durum hakli ne-
den teskil edecektir. isginin bekleme suresi-
ni asan ise devamsizlig fiili bir durum teskil
etmektedir. Isginin rahatsiziginin var olup
olmadigi ya da alinan raporun sahteligi ile
ilgili bir husus 6ne surulmediginden isciden
istenecek savunmanin ne is¢i ne de isveren
acisindan bir degeri yoktur.*® Ulkemiz tara-
findan onaylanan Uluslararasi Calisma Orgu-
tu’'nun 158 Sayili Sézlesmesi uyarinca da, is-
cinin davranisi veya verimi ile ilgili fesihlerde
dahi isverence makul olarak beklenemeye-
cek durumlarda savunma alma zorunlulugu
duzenlenmemistir. is Kanunu 19. madde-
sinin gerekcesinde de 158 Sayili S6zlesme
ile ayni dog@rultuda olarak is¢inin zihinsel ve
fiziksel yetersizligi halinde isciden savunma
alinmasinin beklenemeyecegi vurgulanmis-
tir. Bu aciklamalardan hareketle, 19. madde
gerekgesinde bahsedilen isginin zihinsel ve
bedensel yetersizliginin 25. maddenin birin-
ci fikrasina munhasir oldugu goérulmektedir.

Yargitay, aciklanan ve sunulan gerekceler
dogrultusunda, is Kanunu'nun 25. madde-
sinin birinci fikrasinin (b) bendi geregince
almis oldugu saglik raporlar nedeniyle
derhal fesihlerde is¢iden savunma alinma-
sinin gerekmedigi sonucuna varmaktadir.
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ARTICLES

PART 8

EVALUATION OF THE TERMINATION OF EMPLOYMENT CONTRACTS DUE TO
HEALTH ISSUES IN LIGHT OF THE 2018 COURT OF CASSATION DECISION

3.4. Evaluation of the Dissenting Vote

3.4. Karsi Oy Yazisinin

According to the opinion explained in the dis-
senting vote, termination of contracts due to
reasons of health in which the legislator consid-
ers termination to be invalid is not fair without
the defense of the employee who may recover
their health after expiration of the waiting period.
Moreover, it is uncertain whether the employ-
ment relationship will become unpleasant with-
out taking a defense from the employee. After
the waiting period, the employee can recover
their health in a short time and be ready to work.

On the other hand, the dissenting vote argues
that the interpretation made by CCGATUJ is
contrary to the letter and purpose of the law, and
to the principle of interpretation in favor of the
employee. The reason for this is that Article 19 of
the Labor Act reserves the right of the employer
to terminate according to paragraph (1l) of Article
25. Absenteeism due to health is related to the
performance of the employee and it is necessary
to take a defense from the employee in the ab-
sence of the conditions stated in Article 25 of the
Labor Act. Moreover, according to the dissent-
ing vote, the expression of ‘with exception of sit-
uations that would not reasonably be stemmed
from the employer’ regulated by Contract no
158 is not consciously included in the Labor Act.
The will of the legislator protects the employee
in terminations due to reasons of health.

11l. CONCLUSION

Article 19 of the Labor Act regulates the proce-
dure of termination with a notification period
and this article should not be understood as
requiring the defense of an employee in any
termination by an employer. As Article 19 is ex-
pressly excluded in the last paragraph of Article
25 of the Labor Act, which regulates termina-
tion for just cause by the employer, it cannot be
expected to receive a defense from an employ-
ee in terminations for just cause. At the same
time, the reason that Article 19 of the Labor Act
reserves only paragraph (Il) of Article 25 is that
both provisions are related to the conduct of
the employee. Additionally, termination of an
employment contract for just cause due to rea-
sons of health refers to the inadequacy of the
employee. There is no assessment concerning
performance. Taking all of these into account,
decision numbered 2017/9 E. 2018/10 K. of
CCGATUJ rules thatitis not necessary totake a
defense from an employee in terminating their
employment contract for just cause due to rea-
sons of health. Thus, unification of conflicting
judgements in relation to the issue have been
provided. With this decision we think that the

Dedgerlendirilmesi

Karsi oyda savunulan goruse gore, kanun ko-
yucunun bekleme suresi icinde feshi gecersiz
kabul ettigi saglik nedeni ile fesihte, bekleme
suresi dolduktan sonra iyilesmesi olanakl
bulunan is¢inin savunmasi alinmadan is s6z-
lesmesinin feshedilmesi adil degildir. Ayrica is
iliskisinin savunma alinmadan c¢ekilmez bir hal
alip almadigi bilinemez. isci bekleme suresi
gectikten sonra da kisa surede iyilesmis ve is
gorme edimini yerine getirmeye hazir olabilir.

Bunun yani sira, karsi oy, YiBHGK karari ta-
rafindan yapilan yorumun kanunun lafzina,
amacina ve iscinin lehine yorum ilkesine ay-
kir oldugu savunmaktadir. Zira is Kanunu 19.
maddesi acikca isverenin 25. madde, bent Il
uyarinca yaptigi fesih hakkini sakli tutmustur.
Dolayisiyla, iscinin verimine iliskin bir hal olan
saglik nedeniyle devamsizlik hallerinde s
Kanunu 25. madde kapsaminda duzenlenen
hallerin var olmamasi durumunda is¢inin sa-
vunmasinin alinmasi gerekir. Bununla birlikte
karsi oyda savunulan goruse gore, 158 Sayili
Sozlesme'de yer alan ‘isveren tarafindan ma-
kul 6lgude beklenmeyecek haller hari¢’ ifade-
si is Kanunu'na bilingli olarak alinmamistir. Bu
noktada kanun koyucunun iradesi, saglik se-
bebi ile fesihlerde isciyi korumaya yoneliktir.

I1l. SONUC

is Kanunu'nun 19. maddesi sureli fesih usu-
lunU duzenlemekte olup madde hukmu her
tarla isveren feshinde iscinin savunmasi
alinmasi gerektigi seklinde anlasilmamalidir.
is Kanunu’nun isverence hakli nedenle feshi
duzenleyen 25. maddesinin son fikrasinda
19. madde acikca disladigindan hakli fesih-
lerde isciden savunma alinmasi beklene-
mez. Bununla birlikte, is Kanunu 19. madde-
de sadece 25. maddenin (Il) bendinin sakli
tutulmasinin nedeni, iki hukumdeki fesih
nedenlerinin de is¢i davranigina iligkin olma-
sidir. Ayrica is sozlesmesinin hakli nedenle
derhal feshine neden olan saglik sebepleri
iscinin ‘yetersizligini’ ifade etmektedir ve
burada verime iligkin bir degerlendirme s6z
konusu degildir. Tum yapilan agiklamalara
paralel olarak; YIBHGK 2017/9 E. ve 2018/19
K. sayili karari ile is s6zlesmelerinin saglik
nedeniyle isverence hakli nedenle feshinde
iscinin savunmasinin alinmasi gerekmedigi
sonucuna varmistir. Bu sekilde konuya dair
iliskin ictihatlar birlestirilmis ve uygulama ve
ogretide suregelen farkliliklar, kanaatimizce
isabetli bir sekilde, giderilmistir.
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MAKALELER

differences between the literature and practice
are felicitously resolved.
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