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ABSTRACT

Contractor Contracts are commonly used in com-
mercial life. Regulated under article 470 of the
Turkish Code of Obligations (TCO) numbered
6079, these contracts include a request from the
party ordering the work, the client, to the contractor
to carry out work, and the contractor’'s obligation
to perform and deliver the work requested in ex-
change for a fee determined in the contract. Under
the TCO, in the event of circumstances explained
below, both the contractor and the client have the
right to withdraw from the contract. Furthermore,
this right can also be regulated within the contract
made by the parties. Whether based on the law it-
self or determined in the contract, the regulations
on withdrawing from a contract aim to protect the
balance between the two parties. As explained be-
low, the conditions for the right to withdraw from a
contractor contract are, (i) in terms of withdrawal
by the client: withdrawal due to delay in the com-
mencement of the performance of the work or im-
pediment of the work, withdrawal due to the con-
tractor’s failure to perform their obligation to deliver
the work and withdrawal due to defectiveness of
the work, and (ii) in the case of lump-sum contracts,
the contractor has the right to withdraw from the
contract under exceptional circumstances or due
to the client’s failure to perform the contract.
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OZET

Ticari hayatta siklikla karsilasilan sozlesme turlerinden biri
olaneserstzlesmesi, 6098 sayill Turk Borclar Kanunu’'nun
(“TBK") 470. maddesi ve devamindaki maddelerde du-
zenlenmekte olup, eser sdzlesmesinin konusunu; is sahi-
binin bir eserin meydana getirilmesini yukleniciden talep
etmesi ile yuklenicinin de belirli bir bedel karsiiginda soz-
lesme konusu eseri meydana getirerek is sahibine teslim
etmesi olusturmaktadir. Asagjida izah edilecek durumla-
nn mevcudiyeti halinde, is sahibinin ve/veya yuklenicinin
eser sdzlesmesinden donme hakki bulunmakta olup, s6z
konusu durumlar TBK kapsaminda duzenlenmistir. Mev-
zuat kapsaminda taraflara saglanan sdz konusu hak, ta-
raflarca akdedilen sozlesmeler kapsaminda da taraflarca
kararlastinlabilmektedir. Gerek mevzuat kapsaminda ge-
rekse taraflarin iradeleri dogrultusunda ortaya konabilen
soz konusu hak, genel itibaryla karsilikll sdzlesmelerde
edimler arasindaki dengeyi koruma amaciniihtiva etmek-
tedir. Eser sozlesmelerinden ddnmeye imkan veren haller
asagda daizah edilecegji tzere, (i) is sahibinin eser sozles-
mesinden donebilecedi haller kapsaminda; yuklenicinin
ise zamaninda baslamamasl veya isi geciktirmesi sebe-
biyle sbzlesmeden donme, yuklenicinin isi teslim borcu-
nun ifasinda temerrudu sebebiyle sbzlesmeden donme
ve isin ayipli olmasi sebebiyle stzlesmeden donme ve
(i) yuklenicinin géturt bedelli sozlesmelerde olaganUst
hallerin varligi halinde veya is sahibinin temerridu sebe-
biyle sbzlesmeden donebilmesi seklindedir.
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WITHDRAWAL FROM CONTRACTOR CONTRACTS

A contractor contract is a type of synallagmatic contract in which the contractor
undertakes an obligation to perform work while the client is obligated to pay the fee
for the work as determined in the contract.

Eser sozlesmesi; yiiklenicinin bir eser meydana getirmeyi, is sahibinin de bunun
karsihiginda bir bedel 6demeyi iistlendigi tam iki tarafa borc yiikleyen bir s6zlesme tiiriidiir.
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I.INTRODUCTION

A contractor contract is a type of synallagmat-
ic contract in which the contractor undertakes
an obligation to perform work while the cli-
ent is obligated to pay the fee for the work as
determined in the contract. Within the scope
of this article, contractor contracts will be ex-
plained in general in terms of the circumstanc-
es under which the parties can withdraw from
the contract according to related law, includ-
ing the right to withdraw as specified in the
contract, and the consequences of using the
right to withdraw from a contractor contract.

II. CONTRACTOR
CONTRACT IN GENERAL

A. Definition of Contractor
Contracts

Regulated under article 470 and 486 of
the TCO in accordance with the definition
in article 470 of the TCO, a contractor con-
tract is a contract in which the contractor
undertakes the obligation to perform work
while the client is obligated to pay a fee for
the work as determined in the contract. It is
understood from the definition in article 470
that the parties of a contractor contract are
the “contractor” and the “client”. Under a

I. GIRIS

Eser sozlesmesi; yuklenicinin bir eser
meydana getirmeyi, is sahibinin de bunun
karsiliginda bir bedel 6demeyi Ustlendigi
tam iki tarafa bor¢ yukleyen bir s6zlesme
taradur. isbu makale kapsaminda, genel
yonleriyle eser sozlesmesi, mevzuat kap-
saminda s6zlesmeden dénmeye imkan ta-
niyan haller dahil eser s6zlesmesi 6zelinde
sOzlesmeden dénme hakki, ve eser sézles-
mesinden donme hakkinin kullaniimasina
baglanan sonuglar aciklanacaktir.

Il. GENEL iTiBARIYLA
ESER SOZLESMESI

A. Eser Sozlesmesinin Tanimi

Eser sozlesmesi, TBK'nin 470. ve 486. mad-
deleri arasinda duzenlenmis olup, 470.
maddede yer alan tanimiyla eser s6zlesme-
si; yuklenicinin bir eser meydana getirmeyi,
is sahibinin de bunun karsiliginda bir bedel
odemeyi ustlendigi s6zlesmedir. S6z konu-
su tanimdan anlasilacagi Uzere eser sozles-
mesinin taraflarn is sahibi ve yuklenicidir.
Eser sozlesmesinde yuklenici, asli edim
yukumlulugu olarak, is gérme borcuna da-
yali bir edim sonucunu bor¢lanir; buradaki
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contractor contract, the contractor has a pri-
mary obligation to perform work based on
the work obligation; the result of this act is
the submission of the work to the client." Ac-
cordingly, within the scope of the contract,
the contractor undertakes to perform the
work, and to produce and deliver the work
as a result of this activity. The client being
the other party to the contract, undertakes
to pay a fee to the contractor.?

B. Characteristics of Contractor
Contracts

Contractor contracts are synallagmatic.
While the contractor undertakes the respon-
sibility to perform a work by being party to
the contract, the client undertakes the obli-
gation to render payment. It is not possible
for a contract to qualify as a contractor con-
tract if it is not determined in the contract
that one party performs the work while the
other party makes a payment for it.?

A contractor contract can be established
by a statement of the two parties’ mutual
will. Thus, the parties can form a contractor
contract without any formal requirements.*
According to article 2/I of the TCO, “if the
parties have agreed on the primary obliga-
tions of a contract, the contract will be es-
tablished even if the parties haven’t agreed

ESER SOZLESMESINDEN DONME

edim sonucu ise, meydana getirilen eserin
is sahibine teslimidir.” Bu dogrultuda, eser
sozlesmesi kapsaminda yuklenici, is gor-
me faaliyetinde bulunmayi ve bu faaliyetin
sonucunda bir eser meydana getirerek tes-
lim etmeyi, sozlesmenin diger tarafi olan is
sahibi ise meydana gelen eser karsiliginda
yukleniciye bir bedel 6demeyi taahhut et-
mektedir.?

B. Eser Sozlesmesinin Ozellikleri

Eser sozlesmesi, tam iki tarafa bor¢ yukleyen
bir sdzlesmedir. Sézlesmenin taraflarindan
yuklenici, bir eser meydana getirme borcu
altina girerken, is sahibinin tcret 6deme bor-
cu bulunmaktadir. Bir eser meydana getirme
borcunun karsiiginda ucretin kararlastirl-
madigi sozlesmelerin, eser sdzlesmesi ola-
rak nitelendirilmesi mumkun degildir.®

Eser sozlesmesi, taraflarin karsilikli ve birbi-
rine uygun irade beyanlarini aciklamalarn
ile kurulabilmekte olup, s6z konusu sozles-
menin kurulmasi, kanun tarafindan kural
olarak herhangi bir sekil sartina baglanma-
mistir. Bu dogrultuda, taraflarin eser sozles-
mesini hicbir sekle bagli olmadan kurabil-
mesi mumkundur.* Bununla birlikte TBK'nin
2/I. maddesi “Taraflar s6zlesmenin esasli
noktalarinda uyusmuslarsa, ikinci derece-
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WITHDRAWAL FROM CONTRACTOR CONTRACTS

upon subsidiary obligations.” The primary
obligations mentioned in the article are the
commitment to perform the work and the
commitment to pay the agreed fee, which
constitutes the core of the contract. It is not
obligatory to set the exact fee when the con-
tract is established. The promise of payment
is enough to form the contract. According to
article 481 of TCO; “if the cost of the work has
not been decided on yet or has only been ap-
proximately designated, the cost will be set
according to the value of the work at the time
and place it has been performed and the cost
of the contractor.” As explained above, by
fulfilling the aforesaid points, a contract will
be established even if any subsidiary obliga-
tions are not included in the contract.

According to article 471 of TCO, the contrac-
tor is obligated to perform the work directly
by himself or under his control. However, if
the contractor's personal qualifications are
not essential to performing the contract, the
contractor can have the work performed by
someone else. If the contractor's personal
qualifications are important but not strict-
ly bonded to his personality, the contractor
does not have to perform the work himself.
The contractor can have the work performed
by a third person who is under his responsi-
bility and control. In that sense, the contrac-
tor can have the work performed by a fulfil-
ment assistant under his responsibility and
control. On the other hand, if the duty of the
contractor does not hold personal character,
meaning if the contractor’s personal qualifi-
cations aren’t essential for the performance
of the work due to the nature of the work,
the contractor can have an independent ful-
filment assistant sub-contractor perform the
work under a sub-contractor contract on his
own behalf and under his responsibility.®

I1l. THE CONCEPT OF
WITHDRAWAL FROM
CONTRACT AND ITS
CONSEQUENCES

A. Concept of Withdrawal from
Contract

In Turkish law, in accordance with the free-
dom of contract, provided that the parties re-
main in line with the limits stipulated in leg-
islation, parties can establish a contract with
anyone on any issue and can also terminate
such a contractual relationship. Based on

deki noktalar tzerinde durulmamis olsa bile,
sozlesme kurulmus sayilir’ hiukmuanu haizdir.
ilgili hukimde belirtilen esasli noktalar bir
eser meydana getirme ve Ucret vaadi olup,
kurulmak istenen eser sdzlesmesinin asgari
icerigini olusturur. Ucretin sdzlesme kurulur-
ken belirlenmesi gerekli degildir. Ucret vaa-
di sdzlesmenin kurulabilmesi icin yeterlidir.
TBK'nin 481. maddesine gore “Eserin bedeli
onceden belirlenmemis veya yaklasik olarak
belirlenmisse bedel, yapildigi yer ve zaman-
da eserin degerine ve yuklenicinin giderine
bakilarak belirlenir.” Yukarda aciklandig
Uzere s6z konusu noktalarin saglanmasi vasi-
tasiyla, taraflar s6zlesmenin tali unsurlari Uize-
rinde durmamis olsalar bile s6zlesme kurulur.

TBK'nin 471. maddesi uyarinca yuklenici,
meydana getirilecek eseri dogrudan dogru-
ya kendisi yapmak veya kendi yonetimi al-
tinda yaptirmakla yakumluadur. Ancak, eserin
meydana getirilmesinde yuklenicinin kisisel
ozellikleri 6Gnem tagimiyorsa, yuklenici isi bas-
kasina da yaptirabilir. Yuklenicinin kisisel nite-
likleri eserin meydana getirilmesi icin Gnemli
olmakta beraber, kisiye siki sikiya bagli bir
ozellik arz etmedigi durumlarda yuklenici
eseri bizzat kendisi meydana getirmek zorun-
da olmayip, ydonetim ve sorumlulugu altinda
eseri uguncu bir kisiye yaptirabilir. Bu halde
yuklenici isi kendi kisisel yonetimi ve sorum-
lulugu altinda bagli bir ifa yardimcisina yapti-
rabilir. Buna karsilik yuklenicinin edimi kisisel
nitelik tasimiyorsa, yani isin dogasi geregi
yuklenicinin kisisel nitelikleri eserin meydana
getirilmesi icin 6bnem tasimiyorsa, asil yuk-
lenici kendi ad ve hesabina yaptigi alt eser
sozlesmesiyle eseri meydana getirme isini
bagimsiz ifa yardimcisi konumundaki tgan-
cu bir kisi olarak alt yukleniciye, kendi sorum-
lulugu altinda gérmesi icin devredebilir.?

111. SOZLESMEDEN
DONME KAVRAMI VE
SONUCLARI

A. Sozlesmeden D6nme Kavrami

Sozlesme serbestisi ilkesi geregince, Turk hu-
kukunda taraflar kanunun 6ngoérdugu sinirlar
dahilinde kalmak kaydiyla, diledikleri kisiler
ile herhangi bir hususa iliskin olarak s6zlesme
akdedebilmekte olup, yine s6z konusu s6z-
lesmesel iligkiyi sonlandirabilmektedir. Daya-
nagini Roma Hukuku'ndaki “pacta sunt ser-
vanda” ilkesinden alan ve Turk hukukunda
da benimsenen “ahde vefa ilkesi” uyarinca,
kural olarak taraflarin taahhut ettikleri edim-
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the Roman Law principal “pacta sunt ser-
vanda”, the parties shall be bound by their
commitments and perform their duties as
promised while the parties can only termi-
nate the contractual relationship if both
parties wish to terminate the contract.® In an-
other words, according to the principle men-
tioned above, it is not possible to unilaterally
terminate a contractual relationship that has
been established by a statement of mutual
will of the two parties. However, Turkish law
enables the parties to unilaterally terminate
a contractual relationship through the con-
cepts of “withdrawal from contract” and “re-
nouncement of contract”.

Along with the right to withdraw from a con-
tract, in synallagmatic contracts, the aim is
to protect the balance and functional de-
pendence between the reciprocal duties.”

ESER SOZLESMESINDEN DONME

ler ile bagli kalmalari ve s6z konusu edimleri
taahhut ettikleri dogrultuda yerine getirme-
leri gerekmekte olup, sozlesmesel iligkinin
sonlandinlabilmesi icin her iki tarafin da bu
dogrultuda ortak bir kanaati bulunmalidir.®
Diger bir deyisle, taraflarin karsilikli ve birbiri
ile uyumlu ortak irade beyanlar vasitasiyla
kurulan sozlesmesel iliskinin s6z konusu ilke
1siginda tek tarafli olarak sonlandirilabilmesi
mumkun degildir. Her ne kadar kural olarak
bu sekilde ise de, yine hukukumuzda benim-
senmis ve yasadan kaynaklanan sozlesme-
den dénme ve sozlesmenin feshi kavramlari
ile taraflara tek yanli olarak s6zlesmesel iliski-
yi sonlandirabilme imkani taninmistir.

Sozlesmeden donme hakki ile sinallagma-
tik diger bir deyisle karsilikli s6zlesmelerde,
karsilikli edimler arasindaki gorevsel (fonk-
siyonel) bagliligi ve dengeyi korumak amag-

According to article 471 of TCO, the contractor is obligated
to perform the work directly by himself or under his control.

TBK’nin 471. maddesi uyarinca yiiklenici, meydana
getirilecek eseri dogrudan dogruya kendisi yapmak veya
kendi yonetimi altinda yaptirmakla ylikiimliidiir.

The right in question can be reserved by the
parties during the establishment of the con-
tract as it can also arise from the law itself.
The right to withdraw from a contract in law
is a negative formative right which enables
the parties to unilaterally terminate the con-
tract in which the legislator allows the party
who will be affected negatively from the im-
balance of duties or the threat of imbalance
of duties to withdraw from the contract.? The
function of the right to withdraw reserved by
the parties in a contract is to keep an open
door in case of certain adverse situations
against the binding effect of the contract. In
particular, such a right is essential in terms
of being released from the binding effect of
a contract should the economic conditions
at the time of establishment of the contract
deteriorate over time.

lanmaktadir” S6z konusu hak, soézlesme
iliskisinin kurulus doneminde taraflarca sakli
tutulabilecegi gibi, kanundan da kaynakla-
nabilmektedir. Kanundan kaynaklanan “s6z-
lesmeden donme hakki”, s6zlesme iliskisini
tek yanli ¢ozme yetkisi veren bir olumsuz
yenilik doguran hak olmakla birlikte, sozles-
menin kurulus dénemi ve devaminda karsi-
lasilabilecek birtakim ifa engelleri karsisin-
da, kanun koyucu, taraflar arasindaki edim
dengesinin aleyhine bozuldugu ya da bozu-
labilecegi tarafa sozlesmeden dénme hakki-
ni tanimigtir.? Sézlesmede taraflarca sakli tu-
tulmus olan dénme hakkinin fonksiyonu ise,
ileride ortaya cikabilecek birtakim olumsuz
durumlar karsisinda, sézlesmenin baglayicili-
gindan kurtulma yolunu agik tutmaktir. Ozel-
likle, s6zlesmenin kurulusu sirasinda mevcut
olan ekonomik kosullarin zamanla bozulmasi
olasiligina karsi, sozlesmenin baglayiciigin-
dan siyrilabilmek icin bu dénme hakkinin
sakli tutulmasina ihtiyag vardir.
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WITHDRAWAL FROM CONTRACTOR CONTRACTS

B. Conditions Enabling
Withdrawal from Contract Within
the Scope of Legislation

Under article 125 of TCO, the obligee is enti-
tled to certain alternative rights in the event
of the obligor’s default, the article hereby is
as follows;

“If the debtor in default does not perform his
debt within the given period or if there is a
situation that does not require a further peri-
od, the creditor is always entitled to claim the
performance of the obligation and compen-
sation for the delay. The creditor may also re-
quest the compensation of damages due to
non-performance of the debt or withdrawal
from the contract, waiving the right to claim
the performance of the obligation and com-
pensation for the delay. In the event of with-
drawal from the contract, the parties shall be
relieved of their mutual obligation to perform
and may reclaim their previous acts. In this
case, if the debtor fails to prove that he is not
culpable for his default, the creditor may also
request the damage suffered due to the inva-
lidity of the contract be compensated.”

In this respect, the alternative right of the
obligee is to (i) claim performance of the
obligation and compensation for the delay,
(i) claim positive damages and waive their
right to claim performance of the obligation,
(i) withdraw from the contract and claim
negative damages.

C. Distinction between
Withdrawal from Contract and
Renouncement of Contract

In Turkish law, the notions of “withdrawal
from contract” and “renouncement of con-
tract” are used in cases of unilateral termina-
tion of a contract. Notions of withdrawal and
renouncement are often used incorrectly
since the two terms are falsely considered
synonyms.®

According to the established view that the
term renouncement and withdrawal have
different meanings in the doctrine, renounce-
ment is a negative formative right or process
that terminates a continuous contractual re-
lationship only “ex nunc”, in other words an-
ticipatorily.’ Withdrawal is a formative right

B. Mevzuat Kapsaminda
Sézlesmeden Dénmeye imkan
Taniyan Haller

TBK'nin 125. maddesi tahtinda, bor¢clunun
temerrade dusmesi halinde alacakliya bir-
takim secimlik haklarn taninmis olup, isbu
madde su sekildedir;

“Temerrude dusen borglu, verilen sure icin-
de, borcunu ifa etmemisse veya sure veril-
mesini gerektirmeyen bir durum séz konu-
su ise alacakli, her zaman borcun ifasini ve
gecikme sebebiyle tazminat isteme hakkina
sahiptir. Alacakli, ayrica borcun ifasindan
ve gecikme tazminati isteme hakkindan
vazgectigini hemen bildirerek, borcun ifa
edilmemesinden dogan zararin giderilme-
sini isteyebilir veya sézlesmeden donebilir.
Sozlesmeden dénme halinde taraflar, karsi-
likli olarak ifa yukumlaluganden kurtulurlar
ve daha once ifa ettikleri edimleri geri iste-
yebilirler. Bu durumda bor¢lu, temerrtide
dusmekte kusuru olmadigini ispat edemez-
se alacakli, s6zlesmenin hukamsiz kalmasi
sebebiyle ugradigi zararin giderilmesini de

isteyebilir.”
Bu itibarla, alacaklinin secimlik haklar ki-
saca; (i) borcun aynen ifasi ile gecikme

tazminati talep etme, (i) borcun ifasindan
vazgecerek ugramis oldugu muspet zararin
tazminini isteme ve (iii) s6zlesmeden done-
rek ugramis oldugu menfi zararin tazminini
istemek seklindedir.

C.Sézlesmeden Donme ve
Sozlesmenin Feshi Ayrimi

Hukukumuzda, bir s6zlesmenin taraflardan
birinin iradesiyle sona erdirilmesi durumu-
na iliskin olarak “s6zlesmeden déonme” ve
“fesih” kavramlar kullanilmaktadir. D6nme
ve fesih kavramlari es anlamli olarak algila-
nabilmekte ve siklikla yanlis kullanilabilmek-
tedir.?

Doktrinde fesih terimi ile donme terimle-
rinin birbirinden farkli anlamlar tasidigina
dair yerlesmis goruse gore fesih, surekli
bir s6zlesme iliskisini sadece “ex nunc”
diger bir deyisle ileriye dogru sona erdi-
ren bir olumsuz (bozucu) yenilik doguran
hak ya da iglemdir.”® Donme ise, s6zlesme
iliskisinin taraflardan birince tek tarafli ola-
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that gives rise to an “ex tunc” or retroactive
termination of the contractual relationship by
one of the parties."

In the event of renouncement, only the unful-
filled acts are terminated while performance
of the contract is not affected by termination
and any claims arising before the termination
continue.’ In the event of a withdrawal, the
withdrawing party thus discards the contrac-
tual relationship and returns to the moment
of establishment of the contract, eliminating
the obligations that have been performed.™

In other words, the renouncement that effec-
tively eliminates the contractual relationship
allows for the demand for contractual loss
(reparation) due to noncompliance with the
contract. However, withdrawal from contract
does not allow for further reparations since
it effectively eliminates the contractual rela-
tionship as if it had never been established.
The compensation to be requested upon
withdrawal is for the elimination of the nega-
tive damages, that is, for the compensation of
the negative damage caused by the invalidi-
ty of the contract.™

Withdrawal from the contract is possible if
only there are justifiable reasons to abolish
the contract. Therefore, an ordinary form of
withdrawal such as ordinary denouncement
is not possible.™

IV. THE CLIENT'’S
WITHDRAWAL FROM
CONTRACT

A. The Client’s Withdrawal in
General

The principal obligations of the contractor in
a contractor contract are the creation of the
work in a timely and non-defective manner
and the delivery of the work to the client.
According to the provision of the TCO article
473/, if, according to all estimates, it is clear-
ly understood that the contractor will not be
able to finish the work at the agreed time due
to the failure of the contractor to start the
work on time or to their delaying the work in
breach of the provisions of the contract, the

ESER SOZLESMESINDEN DONME

rak “ex tunc” diger bir deyisle geriye etkili
olarak sona erdirilmesini saglayan yenilik
doguran haktir.™

Fesih durumunda, s6zlesmenin ifa edilmis
kismi fesihten etkilenmezken ve fesihten
once dogan alacaklar devam ederken
yalnizca ifa edilmemis edimler sona er-
mektedir.’”> Donme durumunda ise, so6z-
lesmeden donen taraf sozlesme iligkisin-
den boylelikle vazgecmekte, sd6zlesmenin
kurulmasi anina geri donerek ifa edilmis
yukumlulukleri ortadan kaldirmaktadir.™

Diger bir deyisle, sozlesme iligkisini ileriye
etkili olarak ortadan kaldiran fesih, sozles-
meye aykiriliktan dolay! akdi zarar(gide-
rim) talep edilmesine olanak tanimakta,
ancak sozlesme iliskisini hi¢c kurulmamis
gibi ge¢cmise etkili olarak ortadan kaldiran
doénme isleminde ayrica bir giderim talep
edilmesine olanak vermemektedir. Don-
me Uzerine istenecek tazminat olumsuz
zararin giderilmesine yani sozlesmenin
hukumsuzlugunden dolayr meydana ge-
len menfi zararin tazminine yoneliktir.™

Sozlesmeden dénme, ancak sozlesmeyi
bozmayi gerektiren hakli nedenlerin orta-
ya ¢ikmasi halinde s6z konusu olmaktadir.
Bu nedenle olagan fesih gibi, olagan bir
dénme sekline rastlamak mumkun degil-
dir."®

IV. iS SAHIBiININ ESER
SOZLESMESINDEN
DONMESI

A. Genel Olarak

Eser s6zlesmesinde yuklenicinin asli borg-
lari eserin zamaninda ve ayipsiz olarak mey-
dana getirilmesi ve eserin is sahibine teslim
edilmesidir."® TBK'nin 473/I hukmune gore,
“YUklenicinin ise zamaninda baslamamasi
veya sozlesme hukumlerine aykiri olarak
isi geciktirmesi ya da is sahibine yuklene-
meyecek bir sebeple ortaya ¢ikan gecikme
yUzunden butun tahminlere goére yuklenici-
nin isi kararlastinlan zamanda bitiremeye-
cegi acikca anlasilirsa, is sahibi teslim icin
belirlenen gunu beklemek zorunda olmak-
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WITHDRAWAL FROM CONTRACTOR CONTRACTS

client may withdraw from the contract with-
out having to wait for the delivery date. Pur-
suant to this provision, the client’s exercise
of the right of withdrawal from the contract is
not subject to any form.

The work submitted by the contractor should
be suitable for the fulfilment of the client's in-
terest in performance. If the work is defective
and fails to fulfil the performance, the contrac-
tor's act is considered a default of the perfor-
mance obligation and is deemed to have not
been fulfilled as required by the contract.”
Article 475 of the TCO regulates the client’s
right to withdraw and their alternative rights.

Failure of the contractor to complete the work
or delay delivery will result in the contractor’s
default. In this regard, the general provisions
of the TCO regarding debtor default shall be
applied.

B. Conditions of Withdrawal from
a Contractor Contract

In cases where the contractor is responsi-
ble for a defect in the work, the alternative
rights of the client are listed in article 475
of the TCO. Pursuant to this provision, al-
ternative rights that may be exercised by
the client in cases where the contractor is
responsible for the defect in the work are:
“1.1f the work is defective to the extent that
the client cannot use it or cannot be forced
to accept it due to equity or if the work is
contrary to the provisions of the contract,
the client may 2. Retain the work and re-
quest a discount at the rate of defect, 3.
Request free reparation of the work with
the contractor liable for all costs unless it
requires excessive costs.” Regarding the
consequences of withdrawal from the con-
tract, the legislator made the client’s with-
drawal from the contract more severe than
other alternative rights.’® Accordingly, the
client can only withdraw from the contract
if the work cannot be used by the client or
the client cannot accept it in good faith or
if it is contrary to the conditions agreed in
the contract to the same degree.

If the contractor is in default in fulfilling the
delivery obligation, the client may with-
draw from the contract and demand com-
pensation for any negative damages by
giving immediate notification at the end
of the given period in accordance with the
provisions of article 125/11-111 of the TCO."

sizin s6zlesmeden doénebilir.”. Bu hukim
uyarinca is sahibinin s6zlesmeden dénme
hakkini kullanmasi herhangi bir sekle bag-
lanmamistir.

Eser sozlesmesinde teslim edilen eser, is
sahibinin ifa menfaatini karsilamaya elveris-
li olmalidir. Eser ayipli ve ifa menfaatini kar-
silamaya elverigli degilse, yuklenici edim
borcuna aykiri davranmis olur ve sézlesme
geregi gibi yerine getirilmemis sayilir.’”
TBK'nin 475. maddesinde is sahibinin se-
¢cimlik haklarindan dénme hakki duzenlen-
mistir.

Yuklenicinin isi tamamlamamasi veya tesli-
minde gecikmesi, yuklenicinin temerrudu-
ne yol acar. Bu konuda TBK'da genel hu-
kumlerde duzenlenen borglu temerradune
iliskin hukumler uygulanir.

B. Eser Sozlesmesinden
Dénmenin Kosullari

Eserdeki ayip sebebiyle yuklenicinin sorumlu
oldugu hallerde is sahibinin hangi secimlik
haklar kullanabilecegi TBK'nin 475. madde-
sinde sayilmistir. Bu hukum uyarinca eserdeki
ayIp sebebiyle yuklenicinin sorumlu oldugu
hallerde is sahibinin kullanabilecegdi secimlik
haklar: “1. Eser is sahibinin kullanamayacagi
veya hakkaniyet geregi kabule zorlanama-
yacagi olgude ayipli ya da sozlesme hukum-
lerine ayni ol¢ude aykin olursa sdzlesmeden
donme. 2. Eseri alikoyup ayip oraninda bedel-
den indirim isteme. 3. Asiri bir masrafi gerektir-
medigi takdirde, butiin masraflar yukleniciye
ait olmak Uzere, eserin Ucretsiz onarlmasini
isteme.” seklinde duzenlenmistir. Kanun ko-
yucu so6zlesmeden dénmenin sonuglarini goz
onande bulundurarak, is sahibinin sdzlesme-
den donmesini, diger secimlik haklarina na-
zaran daha agir kosullara baglamistir.” Buna
gore is sahibi ancak, eser is sahibinin kullana-
mayacagi veya durustluk kuralina gore kabul
edemeyecedi ya da sozlesmede kararlagtirl-
lan sartlara ayni 6lcude aykir olursa sozles-
meden donebilecektir.

YUklenici teslim borcunu yerine getirmede
temerrude duserse, TBK'nin 125/1I-1Il hukum-
leri uyarinca is sahibi, verilen surenin sonun-
da derhal bildirimde bulunmak suretiyle s6z-
lesmeden donup menfi zararinin tazminini
isteyebilir.” Yuklenicinin temerrtde dusmesi
icin; borc muaccel hale gelmeli, henuz ifada
bulunulmamis olmali gecikmeyi halki kilan bir
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In order for the contractor to default, the
debt should become due, performance
should not yet be made, there should be
no fact that justifies the delay and the
contractor should have been notified. Al-
though the delivery debt may be due, de-
fault does not occur if the contractor can
provide a specific defence for failure to
perform.?

C. The Nature and Scope of the
Client’s Claim for Compensation

Article 475 of the Turkish Code of Obligations
includes regulations on compensation for
the damage suffered by the client within the
rights granted to the client if the work is defec-
tive.2" Claims for damages due to defect can

ESER SOZLESMESINDEN DONME

olgu bulunmamali ve yukleniciye ihtarda bu-
lunulmalidir. Teslim borcu muaccel olmakla
birlikte, yuklenici 6zel bir savunmayla ifadan
kaginabiliyorsa temerrut gerceklesmez.?°

Bununla birlikte, yukarida yer verilen TBK'nin
473. maddesi uyarinca eserde bir ayip olup ol-
mamasi gozetilmeksizin isin vadesinde teslim
edilemeyecegi acikca anlasiliyorsa, is sahibi
eserin teslim icin belirlenen vadeyi beklemek
zorunda olmadan sozlesmeden doénebilir.

C. is Sahibinin Tazminat Talebi-
nin Niteligi ve Kapsami

Turk Borclar Kanunu'nun 475’inci madde-
sinde, eserin ayipli olmasi halinde is sahi-
bine taninan haklar icerisinde, is sahibinin
ayip sebebiyle ugradigi zararin tazmini de
vardir. Ayip sebebiyle tazminat talebi secim-

In cases where the contractor is responsible for a defect in
the work, the alternative rights of the client are listed in

article 475 of the TCO.

Eserdeki ayip sebebiyle yiiklenicinin sorumlu oldugu
hallerde is sahibinin hangi secimlik haklar1 kullanabilecegi
TBK'nin 475. maddesinde sayilmistir.

be requested with alternative rights (right of
withdrawal from contract, right to request dis-
count and repair due to defect) or singularly.
The damages which are subject to compen-
sation under the provisions of the TCO 475/1I
are damages caused by a defect in the work
and which have a causal link with the defect
of the work.?2 According to Turgut Oz, this kind
of damages, beyond trusting that the contract
will take effect, as regards the TCO article 475
(abolished CO Art. 360), directly arise from the
defective delivery of the work. This prevents
such damages from being considered to be
negative damages in real terms.?®

The possessor of the right to withdraw from
the contract being the client pursuant to the
provisions of TCO 473/l may also demand
compensation from the contractor for nega-
tive damages if the contractor fails to prove
that he is not culpable for the default.?

lik haklarla birlikte (s6zlesmeden doénme,
aylp sebebiyle bedelden indirim isteme ve
onarim hakki) ya da tek basina talep edile-
bilir2"  TBK'nin 475/Il hukmunde tazmine
konu olan zararlar, eserdeki ayip dolayisiyla
ug@ranilan ve eserin ayipli olmasi ile arasinda
nedensellik bagi bulunan zararlardir.?? Tur-
gut Oz'e gore, bu tur zararlar, sdzlesmenin
hukum ifade edecegine guvenilmis bulun-
manin 6tesinde, TBK m. 475 (mulga BK m.
360) hukmu uyarinca dogrudan ayipli eser
tesliminden kaynaklanmaktadir. Bu da, bu
tar zararlann gergek anlamda bir olumsuz
zarar sayilmasini engeller.?®

TBK'nin 473/ hukmu geregince sozlesme-
den dénme hakkini kullanan is sahibi de,
yuklenicinin kusuru bulunmadigini kanitla-
yamamas! halinde, yukleniciden olumsuz
(menfi) zararin tazminini isteyebilir.?*
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WITHDRAWAL FROM CONTRACTOR CONTRACTS

THE CONTRACTOR The negative damages that the client may  is sahibinin talep edebilecegi olumsuz zarar,
demand is the loss that wouldn’t have oc- karsl tarafca yerine getirilecegine guveni-
MAY WITHDRAW FROM cured had the contract never been estab-  len bir sdézlesmenin hukam ifade etmemesi
lished and which were incurred due to the  ve yerine getirilmemesi ytuzinden guvenin
THE CONTRACT IF THE loss of trust brought about by the failure of bosa cikmasi sebebiyle ugranilan zarar olup,
CLIENT HAS A LIABILITY the contraf:t to be fulf.lll.ed by the other party  s6zlesme hic yapllmasaydl ugranllmayacak
and the failure to fulfil it. The elements con-  olan zarardir. Menfi zarar kapsamina girece-
TO PROVIDE MATERIAL sidered to be within the scope of negative  ¢i kabul edilen unsurlar sunlardir: sozlesme-
damages are: expenses related to the con- nin, yapilmasina iliskin giderler; harglar, pos-
ORLAND AND IS IN clusion of the contract and fees, postal ex-  ta giderleri, noter Ucreti vb.?
penses, notary fees and so on.?®
DEFAULT IN FULFILLING
THESE OBLIGATIONSOR V. CONDITIONS OF V. YUKLENICINiN
IN THE PERFORMANCE THE CONTRACTOR’S SOZLESMEDEN
OF THE PAYMENT OF WITHDRAWAL FROM THE DONEBILECEGI HALLER
THE FEE. CONTRACT TBK'nin 480/1l. maddesinde yuklenicinin

In article 480/1l of the TCO, one of the cases
for the contractor's withdrawal from the con-
tract is regulated. In this provision it is ruled
that: “In the event of circumstances that are
not initially foreseen or that could be foreseen
but not considered by the parties hinder or
make it extremely difficult to make the work
with the lump sum determined by the parties,
the contractor has the right to ask the judge to
adapt the contract to the new conditions or to
withdraw from the contract if adaptation is not
possible or cannot be expected from the other

party.”

sozlesmeden donme hallerinden biri du-
zenlenmistir. isbu hukumde: “baslangicta
ongorulemeyen veya 6ngorulebilip de ta-
raflarca g6z 6nunde tutulmayan durumlar,
taraflarca belirlenen goéturu bedel ile ese-
rin yapilmasina engel olur veya son derece
guclestirirse yuklenici, hakimden sozles-
menin yeni kosullara uyarlanmasini iste-
me, bu mumkun olmadigi veya karsi taraf-
tan beklenemedigi takdirde s6zlesmeden
dénme hakkina sahiptir.” duzenlenmistir.
Kanun koyucu, TBK'nin 480/Il. madde-
sinde yer alan sartlarin gerceklesmesi

4
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244 E., 2010/260 K., 12.05.2010
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The contractor can only exercise his right to
renounce the contract in cases where the
principle of good faith requires them to do
so. If the contractor does not notify the client
about any extraordinary situations that in-
crease costs or hamper the performance of
the work in terms of costs, he is in violation of
the principle of good faith regulated in article
2 of the Turkish Civil Code (TCC) No. 4721.
The legislator holds that under the conditions
in the TCO article 480/Il, by deviating from the
principle of pacta sund servanda, the contract
can be adapted to the current situation.?® The
purpose of this provision is to enable parties to
alter the contract in order to ensure a balance
between extremely unbalanced actions.?”

The contractor can exercise the right of re-
nouncement when the rules of good faith re-
quire. It is contrary to good faith, as stated in
article 2 of the TCC, for the contractor to con-
tinue to work without notification to the client
of any situation that may increase the cost or
extraordinary situations that may complicate
performance in terms of price.?® The Gener-
al Assembly on Unification of Precedent of
The Court of Cassation’s decision numbered
1983/3 EK. dated 25.01.1984, states that:
“There may be situations where the exercise
of the right of cancellation in article 106 in the
Turkish Code of Obligations, according to arti-
cle 2 of the Turkish Civil Code, may be in viola-
tion of the rules of good faith and these situa-
tions must be excluded. However, it cannot be
said that the contractor faulty of not finishing
the performance in time despite extra time
and fixed term is in good faith. In situations like
these it is evident that the fault in default and
the action against good faith are intertwined.
In such cases, use of right of cancellation of
the contact by the client cannot be defined as
contrary to the rules of good faith. No one can
benefit from their own fault.”? As explained in
the decision, the contactor can use its exercise
of cancellation if the actions of the client cause
the contractor to default.

The contractor may withdraw from the con-
tract if the client has a liability to provide
material or land and is in default in fulfilling
these obligations or in the performance of the
payment of the fee.*° In order for the client to
default on the due payment obligation, if the
contract has not determined a specific day for

ESER SOZLESMESINDEN DONME

halinde, so6zlesmeye baglilik (ahde vefa)
ilkesinden ayrilinacagini ve sozlesmenin
degisen sartlara uyarlanabilecegini kabul
etmistir.26 Bu hukmuan amaci, asiri ol¢ude
bozulan edimler arasindaki dengeyi sag-
lamak icin sozlesmeyi degistirme imkani
vermektir.?”

Durustluk kurallarinin gerektirdigi durum-
larda ise yuklenici fesih hakkini kullanabi-
lir. YUklenicinin masraf arttirici veya eserin
Ucret acisindan yapimini guglestirici ni-
telikte olaganustu durumlari zamaninda
yapli sahibine ihbar etmeden ise devam et-
mesi, 4721 sayili Turk Medeni Kanunu’'nun
2. maddesinde yer alan durustluk kuralina
aykirnlik teskil eder.?® Bu hususa iliskin ola-
rak T.C. Yargitay ictihadi Birlestirme Genel
Kurulu'nun 25.01.1984 tarihli 1983/3 esas
sayili kararinda?’; “Borglar Kanunu’'nun
106. maddesinden kaynaklanan fesih hak-
kinin kullanilmasinin, Medeni Kanunun 2.
maddesi uyarinca, afaki iyi niyet kurallari-
na ters dustugu haller s6z konusu olabilir
ve bu gibi pozisyonlar ayrik tutulmalidir.
Su var ki, vade ve munzam mehle ragmen,
ingaatl zamaninda teslim etmeme seklinde
kusurlu olan muteahhidin, durastluk kural-
larina uydugu soylenemez. Boyle hallerde
temerrutteki kusur ile durustluge aykiri
davranisin i¢ ice bulundugu meydandadir.
Boyle durumlarda, is sahibi alacaklinin,
eser sozlesmesini fesih hakkini kullanma-
si, afaki iyi niyet kurallarina aykiri davra-
nis olarak nitelendirilemez. Kimse kendi
kusurundan vyararlandirilamaz.” seklinde
belirtilmistir. ilgili kararda da izah edildigi
Uzere, is sahibinin yuklenicinin temerrude
dusmesine sebebiyet verecek durustluk
kuralina aykiri davranislarinin mevcudiyeti
halinde yuklenici fesih hakkini kullanabile-
cektir.

is sahibinin malzeme veya arsayi saglama
borcu olup da bu borglarini yerine getir-
mede ya da bedel 6deme borcunun ifasin-
da temerrude dusmesi halinde, yuklenici
sozlesmeden donebilir.® is sahibinin, mu-
accel hale gelen bedel 6deme borcunda
temerride dusurulmesi icin, s6zlesmede
odeme icin belirli bir guan kararlastiriima-
missa, TBK'nin 117/1. maddesindeki genel
kural uyarinca yuklenicinin (alacaklinin)
ihtarda bulunmasi gerekir.®' Taraflarin bor-
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WITHDRAWAL FROM CONTRACTOR CONTRACTS

payment, article 117/l of the TCO requires the
contractor (creditor) to notify the other party in
accordance with the general rules. In the event
that the parties agree on a specific day for the
performance of the payment, the client will be
in default without a need for notification.®'

VI. CONSEQUENCES OF
WITHDRAWAL FROM
CONTRACT

There is controversy in the doctrine in terms
of the legal consequences of withdrawal.
These discussions are grouped under the
titles of “classical view” and “new view of
withdrawal”.

A. Classical View

According to the classical view of withdraw-
al, withdrawal from contract completely ter-
minates the contractual relationship retroac-
tively. However, there are different views on
the legal basis of the reciprocal obligation
arising as a result of the withdrawal.3?

1. Argument of Unjust Enrichment

cun ifasi icin belirli bir gun kararlastirmasi
halinde ise ihtara gerek olmaksizin is sahi-
bi temerrtde duser.

VI. ESER
SOZLESMESINDEN
DONMENIN SONUCLARI

Sézlesmeden dénmenin hukuki sonuclari
bakimindan doktrinde tartismalar mevcut-
tur. Bu tartigmalar klasik gorus ve yeni don-
me (donusum) gorusa basliklar altinda top-
lanmistir.

A. Klasik Goriis

Klasik dbnme goérusu denen goruse gore,
sozlesmeden doénulmesi, sézlesme iligkisini
gecmise etkili olarak tamamen ortadan kal-
dinr.®2 Ancak dénme sonucu ortaya ¢ikan
iade borcunun hukuki dayanagi konusunda
farkli gorusler de ileri suralmektedir.

1. Sebepsiz Zenginlesme Gorisu

The provisions of unjust enrichment apply
in terms of a request to return any gains.
In this case, it is accepted that a contract
is effectively terminated from the moment
the contract was established.3?

2. Argument of Statutory Debt
Relation

According to proponents of the statutory
debt relation view, although the contractual
relationship and the debt relationship effec-
tively ended in the past, this does not nec-
essarily mean that the acts performed were
devoid of cause.** According to this view,
withdrawal from a contract does not turn
the contractual relationship into an unjust
enrichment relationship, but into the legal
debt relationship, regulated in article 125 of
the TCO.*® This aims to free the creditor from
the short period of limitation stipulated in
the provisions of unjust enrichment.*®

Sebepsiz zenginlesme goérusune gore, s6z-
lesmeden doénme beyaninin karsl tarafa
ulagmasiyla s6zlesmenin kuruldugu andan
itibaren ge¢cmise etkili bicimde ortadan kalk-
tig1, kazanimlarin geri verilmesi talebi baki-
mindan sebepsiz zenginlesme hukamlerinin
uygulama alani buldugu kabul edilir.®®

2. Kanuni Borg iliskisi Gorusu

Kanuni borg iligkisi gértstu savunucularina
gore, sozlesmeden donme ile borg iliskisi
gecmise etkili bicimde sona erse de by, ifa
edilmis edimlerin sebepten yoksun oldugu
anlamina gelmez.®* Bu goéruse gore, sozles-
meden doénme ile sozlesme iligkisi sebep-
siz zenginlesme iliskisine degil, TBK'nin
125. maddesinde duzenlenen yasal borg
iliskisine donusur.®® Alacaklinin sebepsiz
zenginlesme hukumlerinde 6ngorulen kisa
zamanasimi suresinden kurtarilmasiniamac-
lamaktadir.%®
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3. Argument of Withdrawal with

ESER SOZLESMESINDEN DONME

3. Ayni Etkili D6nme (istihkak)

Real Effect

The real effect view of withdrawal is the last
of the classical views. Like the others, it ac-
knowledges that the contractual relation-
ship is effectively terminated by the exercise
of the right to withdraw. Those who support
this view argue that upon withdrawal, the
casual act of disposal will also be effective-
ly invalidated retroactively and that the re-
turn of things granted in this way may be
requested by a claim based on a real right.?”

B. New View of Withdrawal
(Transformation)

According to the new view of withdraw-
al, which emerged in German law and has
been frequently advocated recently in Turk-
ish/Swedish law, withdrawal does not effec-
tively terminate the debt relationship, either
backward nor forward.?® Withdrawal from a
contract establishes a liquidation relation-
ship between the parties only in terms of the
acts performed by changing the content of
the contract and the contract enters into a
dissolution relationship.2°

Goérusu

Ayni etkili donme goérusu klasik goruslerin
sonuncusudur. Digerleri gibi ayni etkili don-
me gorusu de sozlesme iligkisinin doénme
hakkinin kullanilmasiyla geriye etkili olarak
ortadan kalktigini kabul eder. Bu gorusteki
yazarlar, donme Uzerine sebebe bagl ta-
sarruf isleminin de ge¢cmise etkili olarak hu-
kumsuzlesecegini ve bu yolla verilen seyle-
rin iadesinin ayni hakka dayanan bir taleple
istenebilecegini savunur.?”

B. Yeni D6nme (Déniisiim)
Goriisu

Alman hukukunda ortaya cikarak son za-
manlarda Turk/ isve¢ hukukunda da sikca
savunulan® yeni dénme goérustune gore
donme, borg iliskisini ne geriye ne de ileriye
etkili olarak ortadan kaldirmaz. Sézlesme-
den dénme yalnizca sézlesmenin icerigini
degistirerek ifa edilen edimlerin geri veril-
mesi yonunden taraflar arasinda bir tasfiye
iliskisi kurar ve stzlesmeyi cozulme iligkisi
icine sokar.®®
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ARTICLES

PART 7

WITHDRAWAL FROM CONTRACTOR CONTRACTS

VIl. CONCLUSION

Within the scope of this article, first the na-
ture of the contractor contract is explained
in line with the definitions and opinions in
the doctrine, and then the regulations in the
legislation on the right to withdraw from a
contractor contract. As explained above,
within the scope of the relevant legislation,
in a contractor contract, which is a contract
in which the contractor undertakes to per-
form work and the client undertakes to pay
a price in return, the contractor and the cli-
ent are given the right to withdraw from the
contract. The right to withdraw from a con-
tract is a right that effectively terminates the
immediate debt relations and gives rise to
negative formations used with a unilateral
declaration of will.

However, there are cases where the client
may return from the contractor contract
where the contractor does not commence
the work on time or delays the work, the con-
tractor defaults in the delivery of his contrac-
tual obligation, or the work is defective. The
contractor may withdraw from the contract
in case of extraordinary situations in lump-

VII. SONUC

isbu makale kapsaminda, ©ncelikle eser
sozlesmesinin mahiyeti kanunda yer alan
tanimlari ve doktrinde yer alan gorusler dog-
rultusunda aciklanmis olup, eser s6zlesme-
lerinde so6zlesmeden donme hakkina iliskin
mevzuatta yer alan duzenlemelere yer veril-
mistir. Yukarida da izah edildigi Gzere, ilgili
mevzuat kapsaminda, yuklenicinin bir eser
meydana getirmeyi, is sahibinin de bunun
karsiliginda bir bedel 6demeyi Ustlendigi
sOzlesme olan eser sozlesmesinde; yukleni-
ci ve is sahibine s6zlesmeden donme hakki
taninmustir.

Bununla birlikte, is sahibinin eser s6zlesme-
sinden donebilecegi haller; yuklenicinin ise
zamaninda baglamamasi veya isi geciktir-
mesi sebebiyle sozlesmeden dénme, yuk-
lenicinin isi teslim borcunun ifasinda temer-
radu sebebiyle sézlesmeden donme ve isin
ayipli olmasi sebebiyle s6zlesmeden déonme
olarak duzenlenmektedir. Yukleniciise gotu-
ru bedelli s6zlesmelerde olaganuasta hallerin
varligi halinde veya is sahibinin temerradu
sebebiyle s6zlesmeden donebilmektedir.
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sum contracts or due to the client’s default.
To conclude, the conditions specified in law
and explained in detail above must be ful-
filled in order for the client or the contractor
to withdraw from the contract.
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