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ABSTRACT

In the ordinary course of business life, companies
may encounter financial problems. Companies
with a poor financial status must take certain mea-
sures in accordance with the Turkish Commercial
Code No. 6102 (“TCC"). For the continuity of part-
nership rights and the protection of the company’s
creditors, the legislator has introduced measures
for insolvent companies. One of these measures
is the merger of insolvent companies. The merger
of insolvent companies is a special type of merg-
er and this article first explains these mergers and
then provides a detailed examination of the insol-
vent company'’s participation in the merger in rela-
tion to the doctrine.
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OZET

Sirketlerin mali durumunun bozulmasi durumu ticari
hayatin olagan akisli igerisinde karsimiza ¢ikabilecek
bir durumdur. Mali durumu bozulmus sirketler 6102
sayill Turk Ticaret Kanunu (“TTK") uyarinca belirli
onlemler almak zorundadir. Kanun koyucu, ortaklik
haklarnin devamliligi ve sirket alacaklilarinin korun-
masl geredi borca batik sirketler acisindan bazi du-
zenlemeler getirmistir. TTK kapsaminda borca batik
sirketlerin birlesmeye katilmasi bu dnlemlerden biri-
dir. Borca batik sirketlerin birlesmesi hususu 6zel bir
birlesme turu olup makalemizde ilk olarak TTK uya-
rinca sirketlerin birlesmesi konusu acgiklanacak daha
sonra borca batik sirketlerin birlesmeye katilmasi
hususu detayll bir sekilde doktrin ictihatlarr isiginda
incelecektir.

—=> ANAHTARKELIMELER
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In order to prevent deterioration of the reputation of the group, within a group of
companies, the company will generally participate in the merger. In addition, merger
with the insolvent company may also be economically beneficial.

Genellikle sirketler toplulugunda topluluk itibarmin sarsilmasini 6nlemek amaciyla borca
batik olan sirketin birlesmeye katilmasi karsimiza cikabilmektedir. Buna ek olarak borca
batik sirket ile birlesmek ekonomik acidan da faydal olabilir.

4

FOOTNOTE

1 Official Gazette dated 14/02/2011
and numbered 27846.

2 Prof. Dr. ismail KIRCA/ Dr. Murat
GUREL, Prof. Dr. Hikmet Sami Turk'e
Armagan (Sermaye Kaybi Veya Borca
Batiklik Halinde Birlesmeye Katilma)
(Armagan), (Ankara 2017) p. 464

3 Kirca/Gurel, Armagan p. 465.

4 Meral Eker Turhan, 6102 Sayili
Turk Ticaret Kanunu Cergevesinde
Anonim Sirketlerin Devralma Yolu
Ile Birlesmesi (Birlesme), (istanbul
2014), p. 9.

5 Unal Tekinalp, Sermaye Ortak-
liklarinin Yeni Hukuku, (istanbul
2015), p. 609.

6 Turhan, Birlesme s. 8'den naklen
DOMANIG, Hayri: Turk Ticaret Kanunu
Serhi, C. I, Anonim Sirketler Hukuku
ve Uygulamasi (Anilis: C. I1), (istanbul,
1988), p. 1497.

7 Mehmet Bahtiyar, Ortakliklar
Hukukuy, (istanbul 2019), p. 63.

I.INTRODUCTION

Article 139 of the TCC regulates the merg-
er of insolvent companies with financially
strong companies. Article 139/1 of TCC reg-
ulates that, “A company which has lost half
of the sum of its capital and statutory legal
reserves due to damages, or whose debts
exceed its assets, may merge with a compa-
ny provided that the latter is in possession
of freely disposable equity sufficient to cov-
er the capital loss or, if necessary, to reme-
dy the state of excess of liabilities over as-
sets.” In this respect, the financial situation
of the insolvent company may be improved
through merger. However, the merger of an
insolvent company with a financially sound
company may create its own problems. For
example, the financial situation of the com-
pany with sound finances may deteriorate
after the merger, adversely affecting the
company'’s creditors. Although there has
been some objections, the merger does not
adversely affect the insolvent company'’s
creditors as that company’s financial con-
dition is covered by the equity of the finan-
cially sound company because the value of
half of the sum of capital and statutory legal
reserves constitutes legally bound equity
capital.?

In order to prevent deterioration of the repu-
tation of the group, within a group of compa-

I. GIRIS

Borca batik sirketlerin mali durumu iyi bir
sirketle birlesebilmeleri TTK'nin 139. mad-
desinde duzenlenmistir. TTK'nin  139/1.
maddesi “Sermayesiyle kanuni yedek ak-
celeri toplaminin yarisi zararlarla kaybolan
veya borca batik durumda bulunan bir sir-
ket, kaybolan sermayeyi veya gerekiyorsa
borca batiklik durumunu karsilayabilecek
tutarda serbestce, tasarruf edilebilen 6zvar-
liga sahip bulunan bir sirket ile birlesebilir.”
huakmunu haizdir. Bu bakimdan borca batik
sirketin mali durumunun birlesme yolu ile
iyilesmesi so6z konusu olabilecektir. Ancak
borca batik sirket ile mali durumu iyi bir gir-
ketin birlesmesi durumunda bazi sakincali
durumlar da s6z konusu olabilecektir. Orne-
gin borca batik sirketle birlesen ve finansal
durumu iyi olan sirketin birlesme sonrasinda
finansal durumu koétulesecek, dolayisiyla
onun alacaklilari birlesmeden olumsuz etki-
lenebilecektir. Her ne kadar sakincali yonleri
bulunsa da borca batikligin mali durumu iyi
olan sirketin 6zvarligindan karsilandigindan
onun alacakllarinin ¢ikarlarina aykirilik tes-
kil etmez. CUnkU sermaye ile kanuni yedek
akceleri toplaminin yarsindan olusan de-
ger kanunen bagli 6zkaynak teminat teskil
eder.?

Genellikle sirketler toplulugunda topluluk
itibarinin sarsilmasini Gnlemek amaciyla bor-
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nies, the company will generally participate
in the merger. In addition, merger with the
insolvent company may also be economi-
cally beneficial.

It may be advantageous to merge with such
a company if the re-establishment of the im-
movable property owned by the insolvent
company costs more and requires more
time.? It is possible that the insolvent com-
pany is taken over or transferred. However,
merger of two insolvent companies is not
possible under Article 139 of the TCC.

I1. JOINING THE MERGER
IN CASE OF INSOLVENCY

A. Merger of Commercial
Companies

The doctrine contains various definitions of
merger.*®” A merger can be defined as the
transfer of one or more commercial com-
panies to a newly established commercial
company or another commercial company
without being liquidated. As a result of the
merger, the shares of the acquiring compa-
ny or the newly established company are
acquired by the shareholders of the compa-
ny which are automatically transferred at a
predetermined value.

BORCA BATIK SIRKETLERIN BIRLESMESI

ca batik olan sirketin birlesmeye katilmasi
karsimiza cikabilmektedir. Buna ek olarak
borca batik sirket ile birlesmek ekonomik
acidan da faydali olabilir.

Borca batik sirketin sahip oldugu tasinmaz-
lanin tekrardan kurulmasi finansal olarak
daha maliyetli ve sure gerektiriyor ise boyle
bir sirket ile birlesmek avantaj saglayabilir.®
Borca batik sirketin devralan veya devrolu-
nan sirket olmasi mumkundur. Ancak TTK
139 geregi borca batik iki sirketin birlesmesi
mumkun degildir.

Il. BORCA BATIKLIK
DURUMUNDA
BIRLESMEYE KATILMA

A. Ticaret Sirketlerinin
Birlesmesi

Doktrinde birlesmeye iliskin cesitli tanimlar
bulunmaktadir®®’. Birlesme, bir veya daha
fazla ticaret sirketinin yeni kurulacak bir tica-
ret sirketine veya bir bagka ticaret sirketine
tasfiye edilmeksizin devredilmesi seklinde
tanimlanabilir. Birlesme sonucunda devra-
lan sirket veya yeni kurulan sirketteki ortaklik
paylan belirli bir degisim orani ile kendiligin-
den devrolunan sirket ortaklarinca iktisap
edilir.

MAKALELER

A
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FOOTNOTE

8 Article 136 - (1) Companies can be
merged in two ways:

a) Acquisition of a company by
another company, technically called
“merger by acquisition,” or

b) Union of two companies under
a new company, technically called
“merger by formation of a new
company”.

(2) In the application of Articles 136
to 158, the company accepting the
merger is called “transferee” and
the company that is joined is called
“assignee”.

(3) Merger occurs when the shares

of the transferee are acquired by the
shareholders of assignee on the basis
of an exchange ratio in return for

the wealth of assignee. The merger
contract can include cash payment
for withdrawal, as stated in Article
141, paragraph 2.

(4) The transferee takes over the
wealth of assignee as a whole via
merger. The company merged by
acquisition collapses and is deregis-
tered from Trade Registry

9 Turhan, Birlesme p. 11.
10 Turhan, Birlesme p. 12.

11 Turhan, Birlesme s. 24’ten naklen
Turk, Hikmet Sami Ticaret Ortak-
liklarinin Birlesmesi, Ankara 1986 p.
81-82; Doganay, Ismail Turk Ticaret
Kanunu Serhi Cilt |, 4. Baski, (istanbul,
2004), p. 659, AlKilig, Sengul, Turk
Ticaret Kanunu Tasarisina gore Ticar-
et Sirketlerinin Birlesmesi, (istanbul,
2009), p. 22.

12 Turhan, Birlesme p. 45.
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In accordance with Article 136/2 of TCC,?
the accepting company is referred to as the
“transferor” and the participating company
is the “transferee”.

A commercial company is a legal entity
formed by one or more persons with a writ-
ten contract under an appropriate title for
one of the specific types of law for econom-
ic purposes. Article 124/1 of the TCC deter-
mines commercial companies as joint stock,
limited, collective, limited partnership, and
cooperative companies. According to the
TCC, at least two commercial companies are
required for a merger.®

As stated in Article 136/3 of the TCC, “Merg-
er occurs when the shares of the transfer-
ee are acquired by the shareholders of the
assignee on the basis of an exchange ratio in
return for the wealth of the assignee.” Draw-
ing attention to the issue of assets, Article
134/4 also states that “The transferee takes
over the wealth of the assignee as a whole
via merger”. Therefore, another condition of
a merger is that the assets of the companies
participating in the merger also merge.' De-
pending on whether the merger takes place
in the form of a transfer or incorporation,
either the shareholders of the transferred
company must join the transferred compa-
ny or the shareholders of the two companies
must be recruited to a newly established
company." The merger of assets may take
two forms in parallel with the merger.

B. Merger Through Acquisition

The TCC regulates the transfer of all assets
and liabilities of the transferred company or
companies to the acquiring company and
the dissolution without liquidation as a result
of acommercial company’s merger with one
or more commercial companies. In contrast,
with the exception of Article 141 of the TCC,
this is a type of merger in which the trans-
ferred company’s shareholders continue to
have shares in the acquiring company at a
predetermined value. In merger through ac-
quisition, the acquiring company acquires
the assets of the transferred company or
companies as a whole. Only the legal assets
of the transferred companies are removed
from the trade registry once the liquidation

TTK'nin 136/2. maddesi® uyarinca kabul
eden sirket “devralan”, katilan sirket ise
“devrolunan” seklinde ifade edilir.

Ticaret sirketi bir veya birden fazla kisinin,
yazili bir sézlesme ile iktisadi bir amag igin
kanundaki belirli tiplerden birine uygun bir
unvan altinda olusturduklan tuzel kisiliktir.
TTK m.124 f.1 hukmu ise ticaret sirketlerini
tahdidi olarak; anonim, limited, kollektif, ko-
mandit ve kooperatif sirketler seklinde tespit
etmistir. TTK uyarinca birlesmeden bahse-
debilmek icin en az iki ticaret sirketinin var-
g1 gerekmektedir.®

TTK'nin  136/3. maddesinde “Birlesme,
devrolunan sirketin malvarligi karsiliginda,
bir degisim oranina gore devralan sirketin
paylarinin, devrolunan sirketin ortaklarinca
kendiliginden iktisap edilmesiyle gercekle-
sir.” seklinde belirtildigi Uzere ve 136/4'te
“Birlesmeyle, devralan sirket devrolunan
sirketin malvarligini bir buttn halinde devra-
lr.” denilerek birlesmenin malvarligi yonane
dikkat ¢ekilmistir. Dolayisiyla birlesmenin bir
diger sarti da birlesmeye katilan sirketlerin
malvarliklarinin birlesmesidir.’® Birlesmenin
devralma ya da yeni kurulus seklinde ger-
ceklesmesine gore, ya devrolunan sirketin
ortaklarinin devralan sirkete katilmasi ya da
en az iki sirketin ortaklarinin yeni kurulan bir
sirkete alinmasi gerekmektedir."

Malvarliklarinin birlesmesi, birlesme sekille-
rine paralel olarak iki sekilde olabilir.

B. Devralma Yoluyla Birlesme

TTK'da bir ticaret sirketinin, bir veya daha
fazla ticaret sirketini devralmasi sonucu,
devrolunan sirket veya sirketlerin battn aktif
ve pasiflerini devralan sirkete gecirerek tasfi-
yesiz bir bicimde infisah ettigi duzenlenmek-
tedir. Bunun karsiliginda TTK madde 141'de
yer alan istisna haricinde, devrolunan sirket
ortaklarninin belirlenen bir degisim oranina
gore devralan sirkette pay sahibi olmaya
devam ettigi birlesme turudur. Devralma
seklinde birlesmede devralan sirket, devro-
lunan sirket veya sirketlerin malvarligini bir
batun halinde iktisap eder. Devralma sek-
linde birlesmede, yalnizca “devrolunan” sir-
ketlerin hukuki varliklari tasfiye asamasi ger-
ceklesmeden sona ererek ticaret sicilinden

GSI ARTICLETTER



phase is complete; if the assignee is a single
company, it maintains its legal existence. How-
ever, changes occur in the internal structure of
the acquiring company such as an increase in
capital and the number of shareholders and
expansion in receivables and payables.

C. Merger Through Incorporation

Under the scope of Article 137 of the TCC,
this is a merger where two or more com-
mercial companies are dissolved without
being liquidated and they transferred their
assets and liabilities as a whole to another
commercial company which they establish.
In this merger, all the companies partici-
pating in the merger are transferred and all
rights and debts of these transferred compa-
nies are transferred to the newly established
and acquiring company in accordance with

BORCA BATIK SIRKETLERIN BIRLESMESI

silinmekte; devralan durumunda olan tek bir
sirket ise hukuki varligini devam ettirmekte-
dir. Ancak devralan sirketin ic yapisinda ser-
mayesi, pay sahiplerinin sayisinin artmasi ve
alacak ve borg¢larinin cogalmasi gibi degisik-
likler meydana gelir.

C. Yeni Kurulus Yoluyla Birlesme

TTK m. 137 kapsaminda iki veya daha fazla
ticaret sirketinin tasfiye edilmeksizin infisah
edip, aktif ve pasiflerini bir butin halinde
yeni kuracaklarn baska bir ticaret sirketine
devrettikleri birlesme turadur. Bu birlesme-
de, birlesmeye katilan tum sirketler devro-
lunan olmakta ve bu devrolunan sirketlere
ait tum hak ve borglar bir butan halinde,
kulli halefiyet ilkesine goére yeni kurulan
ve devralan sifatina sahip olan sirkete gec-
mektedir. Bu nedenle yeni kurulacak sir-

According to the TCC, at least two commercial companies

are required for a merger.

TTK uyarinca birlesmeden bahsedebilmek icin en az iki
ticaret sirketinin varhgr gerekmektedir.

the principle of succession as a whole. For
this reason, the capital of the newly formed
company is the sum of the assets of the trans-
ferred companies which ended by joining the
merger. In this type of merger, which is also
called full merger, companies participating in
the merger are dissolved but not liquidated.™

D. Insolvency

1. The Concept of Insolvency

The concept of insolvency is defined under
the preamble of Article 376 of the TCC. Ac-
cording to the preamble.

Where the creditors cannot collect their re-
ceivables, i.e., the company cannot meet its

ketin sermayesi, birlesmeye katilarak sona
eren devrolunan sirketlerin malvarliklari
toplamindan olusmaktadir. Tam birlesme
de denilen bu birlesme turande, birlesme-
ye katilan sirketler infisah eder fakat tasfiye
olmazlar.™?

D. Borca Batiklik

1. Borca Batiklik Kavrami

Borca batiklik kavrami TTK'nin 376. mad-
desinin gerekcgesinde tanimlanmaktadir.
Gerekgede borca batiklik:

“’Borca batik olma’ kavrami, sirket ala-
caklilarinin alacaklarini alamamalari, yani

MAKALELER

A

DiPNOT
8 MADDE 136- (1) Sirketler;

a) Bir sirketin digerini devralmasi,
teknik terimle “devralma seklinde
birlesme” veya b) Yeni bir sirket icinde
bir araya gelmeleri, teknik terimle
“yeni kurulus seklinde birlesme”,
yoluyla birlesebilirler.

(2) 136 ila 158 inci maddelerin
uygulamasinda, kabul eden sirket

“devralan”, katilan sirket “devrolunan”

diye adlandirlir.

(3) Birlesme, devrolunan sirketin
malvarligi karsiiginda, bir degisim
oranina gore devralan sirketin pay-
larinin, devrolunan sirketin ortaklarin-
ca kendiliginden iktisap edilmesiyle
gerceklesir. Birlesme sozlesmesi 141
inci maddenin ikinci fikrasi anlaminda
ayrilma akgesini de 6ngorebilir.

(4) Birlesmeyle, devralan sirket
devrolunan sirketin malvarligini bir
batun halinde devralir. Birlesmeyle
devrolunan sirket sona erer ve ticaret
sicilinden silinir.

9 Turhan, Birlesme s 11.
10 Turhan, Birlesme s. 12.

11 Turhan, Birlesme s. 24'ten naklen
Turk, Hikmet Sami Ticaret Ortak-
liklarinin Birlesmesi, Ankara 1986 s.
81-82; Doganay, ismail Turk Ticaret
Kanunu Serhi Cilt |, 4. Baski, (istanbul,
2004), s. 659, Al Kilig, Sengul, Turk
Ticaret Kanunu Tasarisina gore Ticar-
et Sirketlerinin Birlesmesi, (istanbul,
2009), s. 22.

12 Turhan, Birlesme s. 45.
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FOOTNOTE

13 If there are signs indicating that
the company is in insolvency the
board should prepare interim balance
sheets based on the principle of
continuity of the business and fair
market value of the assets. If, pursuant
to the report, it is determined that the
assets are not sufficient to cover the
debts, then the board shall notify this
situation to the commercial court of
first instance where the headquar-
ters of the company is located and
request declaration of bankruptcy of
the company unless the creditors of
the debts, with an amount covering
the company deficit and remedying
the insolvency, accept in writing prior
to the bankruptcy decision that their
debts may be deferred after all other
creditors are satisfied; and the accu-
racy and validity of such a statement
is verified by the experts appointed
by the court to which the bankruptcy
request will be made. Otherwise,

the application filed to the court for
expert review shall be accepted as a
bankruptcy notice.”

14 Kirca/Girel, Armagan s. 470'den
naklen Kayar, ismail: “Yeni TTK'ya
Gore Anonim Sirkette Sermaye

Kaybi ve Borca Batikligin Tespiti ve
Sonuglar”, 6102 Sayili Yeni Turk Ti-
caret Kanunu’nu Beklerken 10-11-12
Mayis 2012 Sempozyum, MUHFHAD
2012, v. 18, n: 2, p. 655; Turk, Ahmet,
“Anonim Ortaklikta Borca Batiklik ve
Iflasin Ertelenmesi Konusunda 6102
Sayili Tark Ticaret Kanunu ve Yurarluk
Kanunu ile Getirilen Yenilik ve
Degisiklikler” Batider 2016, C. XXXI|,
N: 1, p. 28.
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debts and obligations, the company will be
considered in ‘insolvency’.

The preamble suggests the following con-
ditions in which insolvency may occur: (i)
annual balance sheet, monthly, quarterly or
semi-annual reports; (i) the auditor or early
identification committee reports; and/or (iii)
management and the determination of the
board of directors. In case of such matters,
the board of directors will issue an interim
balance sheet to the auditor, which is based
on the continuity principle of the business as
well as the on-going value of the assets. The
interim balance sheet determines whether
or not the board of directors is required to
file a bankruptcy notification to the court of
first instance.

The preamble also states that Article 376
of the TCC includes a new change that
could eliminate the obligation to apply to
the court. It states that there is no need for
notification of bankruptcy of the company
provided some of the company’s creditors
accept in writing that their receivables will
be ranked after all other creditors.

2. Determination of Insolvency

According to Article 376/3", if there are
signs that the company is in insolvency,
the board should prepare interim balance
sheets. Where the assets are not sufficient
to cover the debts (the company being in-
solvent), the board shall notify this situation
to the Commercial Court of First Instance
where the headquarters of the company is
situated and request declaration of bank-
ruptcy.

There is another issue that needs to be
address at this point. It is unclear wheth-
er there is still an obligation to notify the
court about the insolvency under Article
376 of the TCC for an insolvent company
that can merge with another company.
Other than the approval of the ranking
agreement by experts, which is stated un-
der Article 376/3, there is no other provi-
sion as to whether an insolvent company
is obliged to notify the court. It states that
the obligation to notify the court may be
delayed as long as there are concrete in-

sirketin borg ve taahhutlerini karsilayama-
mas! demektir.” seklinde tanimlanmistir.
Gerekcede borca batikligin ortaya ¢ikabi-
lecegdi hususlar (i) yillik bilangonun, aylik,
uc¢ aylik veya alti aylik hesap durumlari,
(ii) denetginin, erken teshis komitesinin
raporlari ve/veya (iii) yonetim ile yonetim
kurulunun belirlemeleri seklinde sayil-
mistir. Bu hususlarin olmasi durumunda,
yonetim kurulu hem isletmenin devami
esasina gore hem de aktiflerin olasi satis
degerleri uzerinden bir ara bilanco du-
zenletip denetgiye verir. Bilanco sirketin
iflasi icin yonetim kurulunun mahkemeye
basvurmasina gerek olup olmadigini be-
lirler.

Gerekcede TTK 376'nin mahkemeye
basvuru zorunlugunu ortadan kaldirabi-
lecek bir yeniligi de icerdigi belirtilmistir.
Sirket alacaklilarindan bazilarinin, kendi
alacaklarini, diger alacaklilarin alacakla-
rinin sirasindan sonraki siraya gitmesini
yaziyla kabul etmeleri durumunda iflas
bildirimi zorunlulugunun olmadigi belir-
tilmistir.

2. Borca Batikligin Tespiti

TTK 376/3™ uyarinca sirketin borca batik
oldugu yonunde isaretler olusmasi Uzerine
bir ara bilanco c¢ikarilarak aktiflerin sirket ala-
caklilaninin alacaklarini karsilamaya yetme-
diginin (sirketin borca batik oldugunun) tes-
piti Uzerine, anonim sirketin yonetim kurulu
bu durumu sirket merkezinin bulundugu yer
asliye ticaret mahkemesine bildirerek sirke-
tin iflasini isteyecektir. Bu hukim emredici
nitelikte bir hukumdur.

Bu hususta dikkat edilmesi gereken bir konu
bulunmaktadir. TTK 139 uyarinca borca batik
bir sirketin birlesmeye katilmasinin, TTK 376
tahtindaki borca batikligi mahkemeye bildirim
yukamlulugunu ortadan kaldinp kaldirmadigi-
dir. TTK m. 376/3te belirtilen siradan ¢ekilme
sozlesmesinin bilirkisilerce onaylanmasi disin-
da borca batik bir sirketin birlesmeye katilmasi
halinde mahkemeye bildirim zorunlulugu bu-
lunup bulunmadigina iliskin acik bir hukam
bulunmamaktadir. Mali durumu iyi bir sirketle
birlesme yonunde somut gostergelerin bu-
lunmasi halinde mahkemeye yapilacak borca
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dications of a merger with a company that
has good financial standing. This is be-
cause a merger with a financially sound
company should also be considered a re-
covery plan, in which case delaying notifi-
cation to the court is valid.™

3. Merger of an Insolvent
Company

Article 139 of the TCC regulates the possi-
bility of a company that has lost a certain
amount of capital or is insolvent may par-
ticipate in a merger, and that such a merger
(merger for restructuring) is permitted. The
decision to embark on such a merger may
convince the court to postpone termination
of the company. Although the decision to

BORCA BATIK SIRKETLERIN BIRLESMESI

batiklik bildiriminin geciktirilebilecegi belirtil-
mektedir. Mali durumu iyi bir sirket ile birles-
me de aslinda mahkemeye bildirimin gecikti-
rilmesine iligskin iyilestirme projesi sayilmali ve
mahkemeye bildirimin geciktirilmesi birlesme
halinde de gecerli olmadir.™

3. Borca Batiklik Durumunda
Birlesmeye Katilma

TTK'nin 139. maddesi ile sermayesini belli
bir oranda yitirmis veya borca batik olan bir
sirketin birlesmeye katilabilecegi hususu
duzenlenmis ve sagliga kavusturucu (iyiles-
tirici) birlesmeye cevaz verilmistir. Bu tur bir
birlesmeye karar verilmis olmasi mahkeme-
yi sirketin feshini ertelemeye ikna edebilir.
Birlesmeye karar verilmis olmasi, yonetim

Article 139 of the TCC regulates the possibility of a company
that has lost a certain amount of capital or is insolvent may
participate in a merger, and that such a merger (merger for

restructuring) is permitted.

TTKnin 139. maddesi ile sermayesini belli bir oranda
yitirmis veya borca batik olan bir sirketin birlesmeye
katilabilecegi hususu diizenlenmis ve saghga kavusturucu
(iyilestirici) birlesmeye cevaz verilmistir.

merge does not relieve the management
body of its obligations under Article 376, we
are of the opinion that the delay in notifica-
tion to the court should be regarded as an
exception in cases where a merger with a
company with good financial standing can
be concretely demonstrated.

The presence of an adverse or over-indebted
balance sheet does not preclude the merg-
er of a company; however, it is required that
the acquiring company has freely disposable
equity capital to cover this deficit. “Freely Dis-
posable Equity Capital” is the sum of the cap-
ital reserves that are not subject to a specific

organini 376. maddede ongoérulen yukium-
luluklerinden kurtarmamakla birlikte. mah-
kemeye bildirimin geciktirilmesinin yukarida
bahsettigimiz mali durumu iyi bir sirket ile
birlesmenin somut olarak gosterilebildigi
durumlarda bir istisna olmasi gerektigi kana-
atindeyiz.

Negatif veya borca batik bilangonun varlig
bir sirketin birlesmesini engellemez; ancak,
devralan veya devralinan sirketin bu acigi
kapatabilecek tutarda serbestge tasarruf
edebilecegi 6zvarliga sahip olmasi kosulu
aranir. Batik sirket, devralan veya devrolu-
nan olabilir. “Serbestce tasarruf edilebilir
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13 “Sirketin borca batik durumda
bulundugu suphesini uyandiran
isaretler varsa, yonetim kurulu,
aktiflerin hem isletmenin devamulig
esasina gére hem de muhtemel satis
fiyatlan tzerinden bir ara bilango
cikartir. Bu bilangcodan aktiflerin,
sirket alacaklilarinin alacaklarini
karsilamaya yetmediginin anlasilmasi
halinde, yonetim kurulu, bu durumu
sirket merkezinin bulundugu yer
asliye ticaret mahkemesine bildirir
ve sirketin iflasini ister. Megerki,

iflas kararinin verilmesinden 6nce,
sirketin acigini karsilayacak ve borca
batik durumunu ortadan kaldiracak

tutardaki sirket borglarinin alacaklilari,

alacaklarinin sirasinin diger tum
alacaklilarin sirasindan sonraki siraya
konulmasini yazili olarak kabul etmis
ve bu beyanin veya sdzlesmenin
yerindeligi, gercekligi ve gegerliligi,
yonetim kurulu tarafindan iflas istem-
inin bildirilecedi mahkemece atanan
bilirkisilerce dogrulanmis olsun. Aksi
halde mahkemeye bilirkisi incelemesi
icin yapilmis basvury, iflas bildirimi
olarak kabul olunur.”

14 Kirca/Gurel, Armagan s. 470'den
naklen Kayar, ismail: “Yeni TTK'ya
Gore Anonim Sirkette Sermaye

Kaybi ve Borca Batikligin Tespiti ve
Sonuglan”, 6102 Sayili Yeni Turk Ti-
caret Kanunu’nu Beklerken 10-11-12
Mayis 2012 Sempozyum, MUHFHAD
2012, C. 18, Sayr: 2, Ozel Say), s. 655;
Turk, Ahmet, “Anonim Ortaklikta
Borca Batiklik ve iflasin Ertelenmesi
Konusunda 6102 Sayili Turk Ticaret
Kanunu ve Yurarluk Kanunu ile Getir-
ilen Yenilik ve Degisiklikler” Batider
2016, C. XXXII, Sayt: 1, s. 28.
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PART 6

4

FOOTNOTE

15 Kirca/Giirel, Armagan p. 481.

MERGERS OF INSOLVENT COMPANIES

expenditure. The notion of capital should be
construed as basic capital and issued cap-
ital. In the event that an insolvent company
participates in a merger, the total amount of
freely disposable capital reserve should be
sufficient to eliminate the financial indebted-
ness. “The conditions stipulated as a merger
requirement under article 139 of the TCC,
do not in any case result in the fact that the
company after the merger is not insolvent or
the balance sheet does not show loss of cap-
ital reserve. In this respect, in order to protect
the beneficiaries of the merging companies,
it should be considered an additional condi-
tion that the company after the merger does
not suffer from the loss of capital reserve or
insolvency.” In mergers where the sharehold-
ers of the insolvent company do not waive
their shareholding rights, the shareholders
of the insolvent company will be given or
will continue to hold shares in the acquiring
company. For insolvent companies where
the shares have zero or negative value, after
the merger decision to be taken with the quo-
rums pursuant to Article 151 of the TCC, we
assume that the shareholder should not be
issued any shares, and where the company
taking over is already insolvent, the share-
holders should not continue in the acquired
company. No squeeze out fee should be paid
for shares that have zero or negative value.™

Those (minority) shareholders who object
and cast a negative vote to the merger deci-
sion on the basis that it violates the principle
of good faith, may file an action for nullity in
accordance with the provisions. Where an
insolvent company happens to be a joint-
stock company or limited liability company
taking part in the merger and where articles
between 136 and 158 of the TCC are not vi-
olated, no action for nullity may be filed by
the shareholders of a company participating
in merger under Article 192 of the TCC.

I1l. CONCLUSION

An insolvent company may merge with a
company that has freely disposable equity
capital to the extent that it is able to elimi-
nate the financial indebtedness. This merg-
er can be realized through acquisition or by
way of establishing a new company. How-

ozvarlik”, sermaye ve belli bir harcanma
amacina baglanmamis yedek akgelerin
toplamindan olusur. Sermaye kavrami, esas
veya cikarilmis sermaye anlamina gelir.
Borca batik sirketin birlesmeye katilmasi
durumunda serbestce tasarruf edilebile-
cek o6zkaynak toplami, borca batikligi or-
tadan kaldirmaya yeterli olmalidir. “TTK
m. 139'da birlesme sarti olarak 6éngoérulen
kosullar her durumda birlesme sonrasin-
daki sirketin borca batik olmamasini veya
bilangosunun sermaye kaybi gosterme-
mesi sonucunu dogurmamaktadir. Bu
acidan birlesen sirketlerin menfaat sahip-
lerini korumak icin birlesme sonrasindaki
sirketin de borca batiklik veya sermaye
kaybl yasamamasi ilave bir sart olarak ka-
bul edilmelidir.” Borca batik sirketin pay
sahiplerinin, pay sahipligi haklarindan
feragat etmedigi birlesme isleminde, bor-
ca batik sirketin pay sahiplerine devralan
sirkette pay verilip verilmeyecegi veya bu
sirkette kalmaya devam edip etmeyecek-
lerdir. Pozitif degeri olmayan borca batik
sirket paylariicin; TTK m. 151'de duzenle-
nen yetersayilarla alinacak birlesme karari
sonrasinda devralan sirkette pay verilme-
mesi, zaten devralan sirket borca batik ise,
devralan sirkette pay sahipliginin devam
etmemesi gerektigini kabul ediyoruz. Sifir
veya negatif degeri haiz paylarigin ayrilma
akcgesi 6denmeyecedi de tabiidir. ®

Amaciitibariyle durustluk kurallarina aykiri
olan birlesme kararina karsi ¢ikan ve olum-
suz oy kullanan (azinlik) pay sahipleri TTK
m. 445 vd. hukumlerine gore iptal davasi
acilabilecektir. Borca batik anonim veya li-
mited sirketin birlesmeye katilmasi halinde
TTKm. 134 ilad 158. maddeler ihlal edilme-
misse, TTK m. 192'ye gore birlesme kara-
rinin pay sahipleri tarafindan iptali talep
edilemeyecektir.

I1l. SONUC

Borca batik durumda bulunan bir sirket,
borca batiklik durumunu karsilayabilecek
tutarda serbestce, tasarruf edilebilen 6z-
varliga sahip bulunan bir sirket ile birle-
sebilecektir. Bu birlesme yeni kurulus yo-
luyla olabilecegi gibi devralma yoluyla da
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ever, no two companies that are insolvent
can merge. It is required that the company
with good financial standing should have
enough funds to cover the financial indebt-
edness. In addition to this, it should not be
forgotten that the financially sound compa-
ny should not become insolvent after the
merger. Otherwise, the shareholders of the
company with good financial standing may
pursue compensation for losses incurred as
a result of a merger with a company that is
so insolvent that it has negative value debts
that has no chance of recovery.
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