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ABSTRACT

A letter of guarantee is an institution for the commit-
ment of a third person’s performance involving three
parties: guarantor (bank), warrantee, and beneficiary
of the guarantee (beneficiary). In situations where
the warrantee requests payment of the guaranteed
amount from the bank, it is of importance whether
such a demand constitutes an abuse of right or not.
In cases where the request for payment is “unjust’,
the beneficiary or third parties whose rights will be
infringed upon, may request an interim injunction is-
sued by the court, in order to prevent the bank from
effecting the payment. In this article, the interim in-
junction with regard to letters of guarantee will be ex-
amined.
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OZET

Banka teminat mektuplari, ucuncu kisinin fiilini ta-
ahhut kurumu olup, bu iliskide garanti veren (ban-
ka), garanti alan (muhatap) ve lehine garanti ve-
rilen (lehtar) olmak Uzere uc taraf bulunmaktadir.
Muhatabin guvence altina alinan teminatin kendi-
sine ddenmesini bankadan talep ettigi durumlar-
da, ilgili talebin hakkin kétuye kullaniimasi niteli-
ginde olup olmadigi 6bnem arz etmektedir. Odeme
talebinin haksiz oldugu durumlarda, bankanin
odeme yapmasini engellemek amaciyla hakki ih-
lal edilecek olan lehtar veya ucuncu kisiler, mah-
kemeden ihtiyati tedbir karari talep edebilir. isbu
makalede, banka teminat mektuplari bakimindan
ihtiyati tedbir karari incelenecektir.
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INTERIM INJUNCTION WITH REGARD TO LETTERS OF GUARANTEE

Since the letter of guarantee is independent of the main relationship between the
beneficiary and the warrantee and is a contract between the bank and the warrantee,
it has remained an issue of discussion in the legal doctrine whether the beneficiary can
request an interim injunction in order to prevent the bank from effecting payment to

the warrantee.

Teminat mektubunun lehtar ile muhatap arasindaki temel iliskiden bagimsiz olmasi

ve banka ile muhatap arasindaki bir s6zlesme olmasindan otiirii, s6z konusu s6zlesme
iliskisinin disinda kalmasina bagh olarak lehtarin, bankanin muhataba 6deme yapmasin
engelleyebilmek amaciyla ihtiyati tedbir talep edip edemeyecegi o6gretide tartisma konusu

olmustur.
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I.INTRODUCTION

Since the letter of guarantee is independent
of the main relationship between the bene-
ficiary and the warrantee and is a contract
between the bank and the warrantee, it
has remained an issue of discussion in the
legal doctrine whether the beneficiary can
request an interim injunction in order to
prevent the bank from effecting payment to
the warrantee.” However, the predominant
view in the doctrine is that the beneficiary
may demand an interim injunction if certain
conditions exist.2 As a matter of fact, Court of
Appeals case law states that, if it is held that
the payment request of the warrantee is an
abuse of rights within the scope of the base
relationship between the beneficiary and
the warrantee or if it is contrary to the pur-
pose, the independence of the bank guar-
antee is not contradicted?® and therefore it is
possible to resort to an interim injunction.*

There are some exceptions regulated in the
legislation regarding the provision of an
interim injunction, and under Article 26 of
State Tender Law no. 2886 and Article 34 of
Public Tender Law no. 4734 it is regulated
that an interim injunction cannot be issued
on guarantees received by the administra-
tion. Because of the broad statements used
in both Laws, it is argued that an interim in-
junction cannot be issued with respect to all

I. GIRIS

Teminat mektubunun lehtar ile muhatap
arasindaki temel iliskiden bagimsiz olmasi
ve banka ile muhatap arasindaki bir sozles-
me olmasindan 6turu, s6z konusu sodzlesme
iliskisinin disinda kalmasina bagli olarak leh-
tanin, bankanin muhataba 6deme yapmasi-
ni engelleyebilmek amaciyla ihtiyati tedbir
talep edip edemeyecegi 6gretide tartisma
konusu olmustur.” Lakin doktrinde agir ba-
san gorus, lehtarin belirli sartlanin varligi
halinde ihtiyati tedbir talebinde bulunabile-
cegi yonundedir.? Nitekim Yargitay ictihatla-
r da muhatabin 6édeme talebinin, lehtar ile
muhatap arasindaki temel iliski kapsaminda
hakkin kotaye kullanilmasi niteligi tagidigina
veya amaca aykir olduguna karar verilmesi
halinde, bu durumun banka garantisinin ba-
gimsizligina aykirnlik olusturmadigi® ve dola-
yisiyla ihtiyati tedbir yoluna basvurulmasinin
mumkun oldugu yonundedir.*

intiyati tedbir karari verilmesine iligkin olarak
mevzuatta birtakim istisnalar duzenlenmis
olup, 2886 sayili Devlet ihale Kanunu'nun
26. maddesinde ve 4734 sayili Kamu ihale
Kanunu'nun 34. maddesinde, idarece alina-
cak teminatlar tGzerine ihtiyati tedbir konula-
mayacagi duzenlenmistir. Her iki yasada da
genel ifadeler bulunmasi dolayisiyla idare-
lere hitaben verilen tum teminat mektuplari
bakimindan ihtiyati tedbir kararinin verile-

GSI ARTICLETTER
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letters of guarantee which are addressed to
the administration.® However, it should be
noted that the nonissuance of an interim in-
junction is a matter concerning the benefi-
ciary, not the bank. In this respect, although
the beneficiary cannot prevent the bank
from effecting payment regarding the guar-
antees that are addressed to the administra-
tion, the bank has the right to reject such a
payment request, upon determining that the
payment request by the administration is an
abuse of rights.®

This article primarily examines the condi-
tions and procedure of an interim injunction
with regard to letters of guarantee, and the
annulment or amendment of such injunc-
tion with respect to interim injunctions in
terms of letters of guarantee.

I1. CONDITIONS OF AN
INTERIM INJUNCTION
ON LETTERS OF
GUARANTEE

In order to request an interim injunction
from the court, the person requesting the
interim injunction must first have ‘inter-
est’. In the absence of an interest or right
that needs to be protected by an injuc-
tion, no interim injunction is required.”

meyecedi ileri surtlmektedir.5 Ancak ihtiyati
tedbir karari verilememesinin bankayi degil,
lehtarn ilgilendiren bir husus olduguna dik-
kat etmek gerekir. Bu itibarla, idarelere hi-
taben verilmis olan garantilere iligskin olarak
lehtar, bankanin 6deme yapmasina engel
olamayacak olsa da idarenin 6deme talebi-
nin hakkin koétaye kullanilmasi niteliginde
olduguna karar veren bankanin, ilgili 6deme
talebini ret hakki bulunmaktadir.6

Makalemizde banka teminat mektuplari
bakimindan ihtiyati tedbire iliskin 6ncelikle
banka teminat mektuplari bakimindan ihti-
yati tedbir kararinin sartlari, usult ve s6z ko-
nusu kararin kaldinlmasi veya degistirilmesi
konulari incelenecektir.

1. BANKA TEMiNAT
MEKTUPLARINDA
iHTiYATi TEDBIR
SARTLARI

Mahkemeden ihtiyati tedbir talebinde bu-
lunulabilmesi icin, oncelikli olarak ihtiyati
tedbir kararinin verilmesini talep eden kisi-
nin ‘menfaati'nin bulunmasi gerekmekte-
dir. Tedbir karari ile korunmasi gereken bir
menfaatin veya hakkin mevcut olmadigi
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INTERIM INJUNCTION WITH REGARD TO LETTERS OF GUARANTEE

For example, in the event of a request for
a payment contrary to the purpose of the
guarantee or by abuse of rights, the were
the bank to pay the guarantee amount,
there would be a risk of harm to the bene-
ficiary. Where that such harm is imminent,
the beneficiary is deemed to have an in-
terest worthy of legal protection.®

In order to file an interim injunction that
imposes a payment ban on the bank, the
payment request of the warrantee must
be made through an abuse of right, in
addition to the presence of an interest.®
However, in order for the injunction to
be issued on the basis of abuse of rights,
hard evidence regarding such an abuse
must be submitted to the court. In other
words, an interim injunction can be is-
sued if evidence forming a definite opin-
ion that the claim for payment constitutes
an abuse of right is presented.™

While there must be evidence and mo-
tives to convince a judge to award an
interim injunction, it is accepted that
the bank is obliged to refuse to pay irre-
spective of whether there is an interim
injunction with hard evidence relating to
a risk if that risk has not yet arisen or has
passed.”

durumda ise, ihtiyati tedbir karari alinmasina
gerek olmayacaktir.” Ornek vermek gerekir-
se, garantinin amacina aykir bir sekilde veya
hakkin kotuye kullanilmasi yolu ile 6deme
talebinde bulunuldugu durumda, banka
tarafindan garanti bedelinin 6denmesi ihti-
malinin mevcut olmasi, lehtar agisindan bir
zarar tehlikesi olusturur. Boyle bir zarar teh-
likesinin bulundugu durumda, lehtar baki-
mindan hukuken korunmaya deger bir men-
faatin bulundugu kabul edilecektir.®

Bankaya karsi 6deme yasagi konularak ihti-
yati tedbir yoluna basvurmak icin, menfaatin
yani sira, muhatabin édeme talebinin hakkin
kotuye kullanilmasi yoluyla yapilmis olmasi
gerekmektedir.9 Ancak ihtiyati tedbir karari-
nin hakkin kétuye kullanilmasina dayanilarak
verilebilmesi icin, mahkemeye s6z konusu
kotuye kullanima iliskin likit delillerin sunul-
masl gerekmektedir. Bir diger deyisle, 6deme
talebinin hakkin kétuye kullanimi niteliginde
oldugu hususunda kesin kanaat uyandiracak
delillerin ibraz edilmesi durumunda, ihtiyati
tedbir karari verilebilecektir.”

itiyati tedbir talebinin verilmesi igin, hakimi
ikna edecek nitelikte delillerin ve gerekgele-
rin bulunmasi gerekmekle birlikte, teminat
mektubuyla korunmaya alinmis olan riskin
dogmadigina veya sonra erdigine iligkin li-
kit delillerin bulunmasi halinde, bankanin
intiyati tedbir kararn bulunup bulunmama-
sindan bagimsiz olarak 6demeyi reddetmek
zorunda oldugu kabul edilmektedir.™
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What is clear here is that the court has to
issue an interim injunction if it is proved
by hard evidence that there is a risk se-
cured by the letter of guarantee even if
that risk has not yet materialized.

I11. INTERIM
INJUNCTION REQUEST
WITH RESPECT TO
LETTERS OF GUARANTEE

Interim injunction requests with respect to
letters of guarantee are made by the ben-
eficiary and there are two types of such re-
quests: those made to the bank and those
made to the warrantee. The beneficiary may
request that the court award an interim in-
junction which constitutes a “prohibition of
payment” against the bank or “prohibition
of request” against the warrantee.

A. Interim Injunction Request
Against the Bank

The doctrine discusses whether the bene-
ficiary can request an interim injunction in
order to prevent the bank that receives an
unjust payment request from the warrantee
from paying the guaranteed amount.' This
discussion stems from the legal nature of the
letter of guarantee. With regard to letters of
guarantee that act as the commitment of a
third person’s performance, the main rela-
tionship between the beneficiary and the
warrantee is independent of the letter of
guarantee relationship between the bank
and the warrantee. On the other hand, the
opinion that is predominant in the doctrine
and is applied in practice is that although
an independent relationship is envisaged,
the beneficiary may request an interim in-
junction.®™® Accordingly, it is claimed that an
interim injunction shall not impair the inde-
pendence of letter of guarantee contracts.
The basis for this claim is that the bank is
responsible for the damages incurred by the
third party and has an obligation to protect
the beneficiary.

The bank is obliged not to make any pay-
ment to the warrantee if the bank knows
that the payment request is unjust and
constitutes an abuse of rights. The Court of
Appeals takes a stand on the opinion that a
bank that knows the warrantee’s demand is
unjustified should not make the payment to
the warrantee.’ The bank will be liable for

Yukaridaki aciklamalar 1siginda, teminat
mektubu vasitasiyla gavence altina alinmis
olan riskin gergceklesmemis oldugunun likit
delillerle ispatlanmasi halinde, mahkemenin
intiyati tedbir karari vermesi gerekecektir.

111. BANKA TEMiNAT
MEKTUPLARI
BAKIMINDAN iHTiYATI
TEDBIR TALEBI

Banka teminat mektuplar bakimindan ihti-
yati tedbir talepleri lehtar tarafindan gercek-
lestirilmekte ve s6z konusu talepler, banka-
ya veya muhataba karsi olmak tzere ikiye
ayrilmaktadir. Lehtar mahkemeden bankaya
karsi ‘6deme’, muhataba karsi ise ‘talep ya-
sag!’ verilmesine yonelik ihtiyati tedbir talep-
lerinde bulunabilmektedir.

A. Bankaya Karsi ihtiyati Tedbir
Talebi

Muhatabin haksiz 6deme talebi ile karsila-
san bankanin garanti bedelini 6édemesini
engellemek amaciyla lehtarin ihtiyati tedbir
talebinde bulunup bulunamayacag dokt-
rinde tartisilmaktadir'?. S6z konusu tartisma
ise banka teminat mektubunun hukuki ni-
teliginden kaynaklanmaktadir. Ugtincu kisi-
nin fiilini taahhat niteliginde bulunan banka
teminat mektuplarinda lehtar ile muhatap
arasindaki temel iliski, banka ile muhatap
arasindaki teminat mektubu iligkisinden
bagimsizdir. Buna karsin doktrinde agirlikli
olan ve pratikte de uygulama alani bulan go-
rus, bagimsiz bir iliski 6ngoéralmesine karsin
lehtanin ihtiyati tedbir talebinde bulunabile-
cegi yonundedir.”™ Buna gore, ihtiyati tedbir
kararlarinin banka teminat mektubu sozles-
melerinin  bagimsizigini  zedelemeyecedi
iddia edilmektedir. Bunun dayanagi olarak
ise bankanin ug¢uncu kisinin ugradigi zarar-
lardan sorumlu olmasi ve lehtari koruma yU-
kumlulugunuan bulunmasi gosterilmektedir.

S6z konusu 6deme talebinin haksiz ve hak-
kin kotaye kullanilmasi niteliginde oldu-
gunun banka tarafindan bilinmesi halinde
banka muhataba herhangi bir 6deme yap-
mamakla yukumludur. Yargitay da muha-
tap talebinin haksiz oldugunu bilen banka-
nin muhataba 6deme yapmamasi gerektigi
yonundeki goérusunu benimsemektedir.™
Banka, 6deme talebinin haksiz oldugunu
bilmesine ragmen 6demede bulunur ise,
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INTERIM INJUNCTION WITH REGARD TO LETTERS OF GUARANTEE

breach of its contract with the beneficiary
if it makes the payment knowing that the
payment request is unfair.’® Because, in the
letter of guarantee contracts, a bank making
a payment despite the warrantee’s unfair
payment request will harm the beneficiary
who is a third party to the contract will have
to cover the losses incurred by the benefi-
ciary. In this case, the beneficiary should be
allowed to file an interim injunction against
the bank in order to prevent unjust payment
requests, even though it is not a party to the
letter of guarantee.'® However, as agreed in
the doctrine," in order for the beneficiary to
prevent the bank from effecting payment by
means of an interim injunction, it must cer-
tainly be proved by hard evidence that the
warrantee’s request for payment constitutes
an abuse of rights. The Court of Appeals has
rendered decisions stating this."®

On the other hand, within the scope of the
relationship between the bank and the ben-
eficiary of the letter of guarantee, the bank
has secondary obligations as well as princi-
pal obligations arising from this relationship,
and one of these secondary obligations is
the obligation to protect the beneficiary.™
In this respect, the bank is obliged to refrain
from effecting payment if the warrantee’s
payment request is found to be unlawful
and constitutes an abuse of rights. In addi-
tion, the bank should refrain from effecting
payment if it is determined that the request
for payment constitutes an abuse of rights
through the beneficiary obtaining an interim
injunction.?

B. Interim Injunction Request
Against the Warrantee

In addition to having an interim injunction
issued against the bank, it is also possible to
prevent the bank from making the payment
to the warrantee by having an interim in-
junction, which constitutes a prohibition of
request issued against the warrantee. In the
event that the conditions for the payment of
the letter of guarantee stipulated in the con-
tract between the beneficiary and the war-
rantee have not been fulfilled, the court may
issue an interim injunction against the war-
rantee not to request a payment; however,
in order to have such an injunction issued,
as mentioned above, it should be proved by
hard evidence that the claimant's request for
payment constitutes an abuse of rights and
itis necessary for the beneficiary to have a le-
gal interest in having an injunction issued.?'

lehtar ile aralarindaki s6zlesmeye aykirlik
sebebiyle sorumlu olacaktir.’™ Zira temi-
nat mektubu sozlesmelerinde, muhatabin
haksiz 6deme talebine ragmen 6deme ya-
pan banka, s6zlesme digI Ucuncu kisi ko-
numundaki lehtari zarara ugratmis olacak
ve lehtarin ugrayacagi zararlar karsilamak
zorunda kalacaktir. Bu durumda lehtarin,
haksiz 6deme taleplerini Onleyebilmek adi-
na teminat mektubunun tarafi olmamasina
ragmen bankaya karsi ihtiyati tedbir kara-
rn alabilmesinin kabul edilmesi gerektigi
belirtilmektedir.16 Lakin doktrinde kabul
edildigi uzere," lehtarin ihtiyati tedbir ka-
rari vasitasiyla bankanin 6deme yapmasini
engelleyebilmesi icin muhatabin 6deme
talebinin hakkin kotuye kullanilmasi nite-
liginde oldugunu mutlaka kesin delillerle
ispat etmesi gerekmektedir. Yargitay'in ka-
rarlari da bu yondedir."®

Ote yandan, banka ile teminat mektubu-
nun lehtan arasindaki iliski kapsaminda,
bankanin s6z konusu iliskiden dogan asli
yukamluluklerinin yani sira yan yukamlu-
lukleri de bulunmakta olup, s6z konusu
yukamluluklerden biri de lehtari koruma
yukamlualagudar.’ Bu itibarla banka, mu-
hatabin 6deme talebinin hukuka aykiri ol-
dugunu ve hakkin kétuye kullanimi niteli-
gini tasidigini tespit ettigi takdirde 6deme
yapmaktan kag¢inmakla yukamladuar. Ayri-
ca lehtarin alacagi inhtiyati tedbir karari ile
6deme talebinin hakkin kotuye kullanimi
niteliginde oldugunun tespiti halinde de
bankanin 6deme yapmaktan kaginmasi
gerekmektedir.?®

B. Muhataba Karsi ihtiyati Tedbir
Talebi

Bankaya karsi ihtiyati tedbir karari alin-
masinin yani sira muhataba karsi talep
yasag verilmesine yonelik ihtiyati tedbir
kararinin alinmasi yoluyla da bankanin
muhataba 6deme yapmasi engellenebi-
lir. Teminat mektubunun édenmesi icin
lehtar ile muhatap arasindaki s6zlesme-
de ongorulen sartlarin gerceklesmemis
olmasi durumunda mahkeme, muhatabin
6deme talebinde bulunmamasi yonunde
bir ihtiyati tedbir karar verebilecektir. An-
cak bu kararin verilebilmesi i¢in yukarida
da belirtildigi Uzere, muhatabin 6deme
talebinin hakkin kotuye kullanim niteli-
ginde oldugunun kesin delillerle ispatlan-
mas! ve lehtarin ihtiyati tedbir kararinin
verilmesinde hukuki yararinin bulunmasi
gerekmektedir. 2’
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If the warrantee requests payment even
though an interim injunction constituting a
prohibition of request is issued against him
by the court, there are two ways that the
bank can follow depending on whether the
relevant injunction has been notified to it or
not. The bank will refrain from effecting the
payment if it knows that the payment re-
quest of the warrantee is in the nature of an
abuse of rights on the basis of hard evidence
if the relevant injunction had been made but
has not been notified to bank; however, if
the bank decides that the request for pay-
ment meets the stipulated conditions, it will
make the payment to the warrantee.?? An in-
terim injunction that has not been conveyed
to the bank will not bind it. In this respect,
the beneficiary should convey this interim
injunction to the bank as soon as possible.
In the event that the beneficiary conveys the
injunction issued by the court to the bank,
the bank will know for certain that the risk
guaranteed by the letter of guarantee has
not arisen, and will be obliged to refrain from
effecting payment to the warrantee.

On the other hand, the bank will be liable to
the beneficiary if it renders payment to the
warrantee despite the fact that the interim
injunction constituting a prohibition of re-
quest is notified to it. The warrantee will be
liable both for opposition to the court deci-
sion and for noncompliance with its contrac-
tual relationship with the beneficiary.?

IV. NOTIFICATION OF
INTERIM INJUNCTION
ON LETTERS OF
GUARANTEE

In terms of the actions that the bank can take
against the received payment request, the
determining factor is the timing of the noti-
fication of an interim injunction concerning
a letter of guarantee. In this respect, it is im-
portant whether the interim injunction was
notified before the request for payment, or
after the request for payment but before the
payment.

A. Notification of Interim
Injunction Before the Payment
Request

In the event that an interim injunction is is-
sued against the bank, the bank is obliged
to implement the relevant interim injunc-

Mahkemenin muhatap aleyhine talep ya-
sagl niteliginde bir ihtiyati tedbir karar
vermesine ragmen muhatabin 6deme ta-
lebinde bulunmasi durumunda bankanin,
ilgili tedbir kararinin kendisine bildirilip
bildirilmemesine goére izleyebilecegi iki
yol bulunmaktadir. ilgili tedbir kararinin
alinmis olmasina karsin kendisine bil-
dirilmedigi durumda banka, muhatabin
odeme talebinin kesin delillere dayali ola-
rak hakkin koétuye kullanimi niteliginde
oldugunu biliyor ise 6édeme yapmaktan
kacinacak; buna karsin 6deme talebinin
ongoérulen sartlan tasidigina karar verirse
muhataba 6demeyi yapacaktir.22 Banka-
ya iletilmemis olan tedbir karari, bankayi
baglamayacaktir. Bu itibarla, lehtarin s6z
konusu ihtiyati tedbir kararini en kisa su-
rede bankaya iletmesi gerekmektedir.
Lehtarin mahkemeden aldig tedbir ka-
rarini bankaya ilettigi durumda banka,
teminat mektubu ile givence altina aldigi
riskin dogmadigini kesin olarak bilecek
ve bu halde muhataba 6deme yapmaktan
kacinmakla yukamlu olacaktir.®

Ote yandan banka, talep yasagi niteligin-
deki ihtiyati tedbir kararinin kendisine
bildirilmesine ragmen muhataba ¢deme
yaparsa lehtara karsli sorumlu olacaktir.
Muhatap ise gerek mahkeme kararina
muhalefetten gerekse lehtar ile arasinda-
ki sozlesmesel iliskiye aykirliktan dolayi
sorumlu olacaktir.?*

IV. BANKA TEMiNAT
MEKTUPLARINDA
iHTiYATi TEDBIR
KARARININ TEBLIiGi

Banka teminat mektuplarinda ihtiyati tedbir
kararinin ne zaman teblig edildigi, banka-
nin kendisine ulasan 6deme talebine karsin
alabilecegi aksiyonlar acisindan belirleyici
bir faktordur. Bu itibarla, s6z konusu ihtiyati
tedbir kararinin, 6deme talebinden evvel mi
yoksa 6deme talebinden sonra ancak 6de-
meden 6nce mi teblig edildigi 6nem arz et-
mektedir.

A. ihtiyati Tedbir Kararinin
Odeme Talebinden Evvel
Bankaya Teblig Edilmesi

Bankaya karsi ihtiyati tedbir kararinin alindi-
@1 durumda, banka ilgili intiyati tedbir karari-
ni uygulamakla yakumlu olacaktir. Bu itibar-
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tion. In this respect, if the bank disregards
an interim injunction notified to it and
effects payment to the warrantee, it will
be liable for opposition to the injunction
and will not have a right of recourse to the
beneficiary for this payment.

In the event that an interim injunction is is-
sued against the warrantee, the warrantee
should not make any request for payment;
and the bank should not make payment
to the warrantee if the relevant injunction
has been notified to it. The warrantee who
fails to comply with the interim injunction
shall be liable for his request.

In the event that there is no interim injunc-
tion notified to the bank despite the exis-
tence of an interim injunction constituting
a prohibition of demand against the war-
rantee, the bank is required to make the
payment requested by the warrantee.?®
However, if the beneficiary notifies the
bank of the relevant injunction, the bank
will be required not to pay the warrantee
since the payment request of the warran-
tee will constitute an abuse of rights.

In this respect, if the interim injunction is
notified to the bank before the warrantee
requests payment, the bank must reject
the request upon receiving it based on the
interim injunction.

B. Notification of the Interim
Injunction After the Payment
Request but Before the Payment

An interim injunction to be notified after the
bank has paid to the warrantee regarding the
letter of guarantee shall not have any effect
on the bank. The issues that need to be em-
phasized here are what the bank should do
when the interim injunction is notified to the
bank during the assessment of the request
for payment and within what period of time it
should carry out this assessment.

Although there is uncertainty in the legal
doctrine as to what the bank's review period
should be, it is suggested that the examina-
tion should be carried out within a “reason-
able period of time” and that in letters of guar-
antee involving the record of “payable upon
first request”, the bank should complete the
examination immediately unless a document
other than a written request is required.?®

With regard to letters of guarantee, banks
undertake to pay legal interest for the peri-

la, bankanin kendisine teblig edilmis olan
bir ihtiyati tedbir kararini dikkate almayarak
muhataba 6deme yapmasi durumunda ban-
ka, ilgili karara muhalefetten sorumlu olacak
olup, yapmis oldugu 6édeme icin de lehtara
basvuramayacaktir.

Muhataba karsl ihtiyati tedbir kararinin alin-
digr durumda, muhatabin herhangi bir 6de-
me talebinde bulunmamasi gerekmekte;
bankanin ise ilgili kararin kendisine teblig
edilmis olmasi halinde muhataba 6deme
yapmamasi gerekmektedir. ihtiyati tedbir
kararina uymayan muhatap s6z konusu tale-
binden 6turt sorumlu olacaktir.

Muhatap aleyhine verilmis talep yasagi nite-
ligindeki bir ihtiyati tedbir kararinin varligina
karsin kendisine teblig edilmis herhangi bir
intiyati tedbir karan bulunmamasi duru-
munda bankanin, muhatap tarafindan talep
edilen 6demeyi yapmasi gerekmektedir.2®
Ancak lehtarin bankaya ilgili tedbir kararini
teblig etmesi durumunda, muhatabin bulu-
nacagl 6deme talebi hakkin koétuye kullani-
mi niteliginde olacagindan 6tart bankanin
muhataba 6deme yapmamasi gerekecektir.
Bu itibarla, muhatabin 6deme talebinde bu-
lunmasindan evvel ihtiyati tedbir kararinin
bankaya teblig edilmesi durumunda, stz
konusu 6deme talebi bankaya ulastiginda
bankanin ilgili talebi ihtiyati tedbir kararina
dayanarak reddetmesi gerekmektedir.

B. ihtiyati Tedbir Kararinin
Odeme Talebinden Sonra Ancak
Odemeden Once Tebligi

Teminat mektubuna iliskin olarak bankanin
muhataba 6deme yapmasindan sonra teblig
edilecek bir ihtiyati tedbir karar, banka tze-
rinde herhangi bir etki dogurmayacaktir. Bu-
rada Uzerinde durulmasi gereken hususlar,
bankanin 6deme talebine iliskin incelemeleri
yaptigi esnada ihtiyati tedbir kararinin kendi-
sine teblig edilmesi durumunda ne yapmasi
ve s6z konusu incelemeyi hangi sure igerisin-
de gerceklestirmesi gerektigidir.

Doktrinde, bankanin inceleme suresinin ne
olmasi gerektigi hususunda bir belirsizlik bu-
lunmakla birlikte, ‘makul bir stre’ icerisinde
incelemenin yapilmasi ve ‘ilk talepte 6deme’
kaydini taslyan teminat mektuplarinda, yazili
talebi hari¢ baska bir belgenin ibrazi sart kilin-
madigi takdirde, bankanin derhal incelemeyi
tamamlamasi gerektigi 6ne surtlmustar.?

Bankalar, banka teminat mektuplarinda ilk
yazili tazmin talebinden 6deme tarihine ka-
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od from the first written request to the pay-
ment date.? In the event that the bank is late
in fulfilling the compensation request and
an interim injunction is issued and notified
to the bank in the meantime, the bank shall
pay default interest only for the period until
the natification of the interim injunction. As
for the period after the notification of such
injunction, the bank shall not pay default in-
terest, since the bank’s default ends with the
notification.?®

There is no certainty as to what should be
a reasonable period of time required for
the bank to carry out its assessment. With
respect to letters of guarantee having the
record of payable upon first request, the
bank’s duty of assessment is limited in terms
of time. In such cases, the assessment shall
be carried out within a day following the
day of the request. The bank has a duty to
examine carefully conditional letters of guar-
antee or letters of guarantee subject to the
necessity of submission of a certain docu-
ment. However, the said period cannot be
interpreted broadly, and it is suggested that
it will be plausible to make payment within
three days.?®

In the event that the bank makes paymentin
excess of a reasonable period of time, it shall

dar gececek sure i¢in kanuni faiz 6deyece-
gini taahhut etmektedir.?” Bankanin tazmin
talebini yerine getirmekte gecikmesi ve bu
esnada ihtiyati tedbir kararinin alinip banka-
ya teblig edilmesi durumunda bankanin, ih-
tiyati tedbir kararina kadar gececek sure igin
gecikme faizi 6demesi gerekmekle birlikte
tedbirin tebligi ile bankanin temerradu son
bulacak olup, teblig tarihinden sonraki su-
re¢ icin bankanin herhangi bir faiz 6demesi
gerekmeyecektir.?®

Banka tarafindan inceleme yapilmasi icin
gereken makul surenin ne olmasi gerektigi
hususunda bir kesinlik bulunmamaktadir.
ilk talepte 6deme kaydini tasiyan teminat
mektuplarinda bankanin inceleme yukam-
lalugu zaman bakimindan sinirlidir. Bu hal-
lerde incelemenin talebin yapildigi gunu
takip eden gun icerisinde yapilmasi gere-
kir. Sartli teminat mektuplarinda veya belli
bir belgenin ibrazi zorunluluguna bagli te-
minat mektuplarinda ise, bankanin 6zenle
inceleme yukumlulugu bulunmaktadir.
Buna karsin s6z konusu sure genis yorum-
lanamamakta olup, édemenin U¢ gun ice-
risinde yapilmasinin makul olacagi ileri su-
ralmektedir.?®

Bankanin makul sureyi asarak 6demede
bulunmasi durumunda, teminat mektupla-
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pay interest for the period between the re-
quest and the date of payment, with regard
toits commitment in the letters of guarantee.
In addition, it is necessary to examine cases
when the bank exceeds the reasonable time
to make payment and the interim injunc-
tion is submitted to the bank to prevent a
payment. As a matter of fact, if the benefi-
ciary is found to be at fault in the case to be
filed following the injunction, the bank will
have caused the warrantee to receive the
payment late by exceeding the reasonable
time. In this respect, the beneficiary will be
obliged to pay interest to the warrantee for
the period from the payment request to the
actual payment date, as he will have caused
aloss for the warrantee. Of courseg, if the ben-
eficiary is proved right in the relevant case,
there will be no interest to be paid by the
bank.2°

V. ANNULMENT OR
AMENDMENT OF
INTERIM INJUNCTION
ON LETTERS OF
GUARANTEE

An interim injunction on a letter of guaran-
tee can be annulled or amended. One of the
main points to be considered in this regard
is that neither the interim injunction nor the
court's decision on the request for interim
injunction can be made subject to right to
appeal. However, the person against whom
the injunction has been issued may request
the “annulment” or “amendment of the in-
terim injunction”. However, these requests
do not apply to both types of interim injunc-
tion. It is stipulated in the interim injunction
constituting a prohibition of request that
the warrantee may benefit from the oppor-
tunities of annulment and amendment of
the injunction. On the other hand, in the
event that an interim injunction in the form
of a “prohibition of payment” is issued, the
issue of whether the warrantee will benefit
from these pportunities comes to the fore.
Regarding this issue, attention should pri-
marily be paid where although the decision
is a direct decision taken against the bank, it
in fact prevents the warrantee from collect-
ing the guaranteed amount. In addition, it
should be taken into consideration that the
person who would like to benefit from the
interim injunction and the respondent of
the case to be filed after the injunction is the
warrantee instead of the bank. In the light of

rinda yer alan taahhudune istinaden talep
ve 6deme tarihi arasindaki sure icin faiz
odemesi gerekecektir. ilaveten, bankanin
6deme yapmak i¢in makul sureyi agmasi
esnasinda ihtiyati tedbir kararinin banka-
ya ibraz edilerek 6demenin engellenmesi
halinin de incelenmesi gerekmektedir. Ni-
tekim bu durumda lehtarin ihtiyati tedbir
kararini takiben acacagi davada haksiz
bulunmasi halinde, banka makul sureyi
gecirmek suretiyle muhatabin 6demeyi
gec almasina sebebiyet vermis olacaktir.
Bu itibarla lehtar, muhataba zarar vermis
olacagindan o6tura 6deme talebinden fiili
odeme tarihine kadar gececek sure igin
muhataba faiz 6demekle yukumlu olacak-
tir. Hi¢ kuskusuz ilgili davada lehtarin hakli
¢ikmasi durumunda ise banka tarafindan
odenmesi gereken herhangi bir faiz s6z
konusu olmayacaktir.®

V. BANKA TEMINAT
MEKTUPLARINDA iHTiYATI
TEDBIiR KARARININ
KALDIRILMASI VEYA
DEGIiSTIRILMESI

Banka teminat mektuplari bakimindan ih-
tiyati tedbir kararinin kaldirilmasi veya de-
gistirilmesi mumkundur. Bu konuda dik-
kat edilmesi gereken noktalarin basinda,
ne ihtiyati tedbir kararinin ne de mahke-
menin tedbir talebine iliskin verecegi ka-
rarin yargi yoluna konu yapilamamasidir.
Buna karsin aleyhe tedbir kararn verilen
kisi, ‘ihtiyati tedbir kararinin kaldirilmasi’
ve ‘degistirilmesi’ taleplerinde buluna-
bilmektedir. Ancak s6z konusu talepler
ihtiyati tedbir kararinin her iki tara baki-
mindan gecerli degildir. Talep yasagina
iliskin intiyati tedbir kararinda garanti ala-
nin tedbir kararinin kaldirilmasi ve degis-
tirilmesi imkanlarindan yararlanabilecegi
ongorulmektedir. Buna karsin, ‘6deme ya-
sag!’ seklinde bir ihtiyati tedbir kararinin
alinmasi durumunda, kararin muhatabinin
banka olmasina istinaden, garanti alanin
bu imkanlardan yararlanip yararlanmaya-
cagl konusu gundeme gelmektedir. Bu
konuya iliskin olarak oncelikle kararin,
dogrudan bankaya karsi alinmis bir karar
olmasina karsin aslinda garanti alanin ga-
ranti bedelini tahsil etmesini engelleyici
nitelikte olduguna dikkat edilmesi gerek-
mektedir. Ayrica ihtiyati tedbir kararindan
yararlanmak isteyecek olan kisinin ve
tedbir kararindan sonra acilacak davanin
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these grounds, it is argued that even if an in-
terim injunction in the form of a prohibition
of payment is issued, the warrantee may re-
quest that the interim injunction be annulled
oramended.®

In the event that the interim injunction is an-
nuled, the warrantee may have recourse to
a beneficiary who has wrongly had an inter-
im injunction issued for the interest that he
has failed to recieve and any losses incurred
by him during the period that the interim in-
jenction was in effect.

Appeal procedure is provided for annulment
or amendment of the interim injunction. Pur-
suant to Article 394/1 of the Code of Civil
Procedure (“CCP"), if an interim injunction is
issued without a party being heard, the per-
son against whom the interim injunction has
been issued may appeal against the deci-
sion. However, an appeal does not stop this
being executed unless otherwise decided.
In the second paragraph of the same Atrticle,
it is stipulated that it can be objected to the
court who has issued the injunction with
regard to “conditions of the interim injunc-
tion”, “the authority of the court” and “the
guarantee” right after the injunction is exe-
cuted if the counterparty appears during the
implementation of the interim injunction,
and within one week following the notifica-
tion of the proceedings of application of the
injunction if the counterparty does not ap-
pear. With the third paragraph of the Article,
“third parties” whose interests have been ex-
plicitly violated due to the application of the
interim injunction are granted the right to
object and such persons may object to the
conditions of the interim injunction and the
guarantee within “one week” from having
learned about the interim injunction. The
fifth paragraph of the same Article stipulates
that a decision given on the objection may
also be appealed; however, the application
of the remedy would not stop the implemen-
tation of the injunction.

In the event of annulment of the interim in-
junction, the legislator provides a separate
condition for the interim injunctions issued
before the case on the merits is filed. Pur-
suant to Article 397/1 of CCP, if the interim
injunction is issued before the case on mer-
it is filed, the requester of the injunction is
obliged to file the case on merit within two
weeks from the date on which it requests the
application of this injunction. Otherwise, the
injunction shall automatically be void.

muhatabinin da banka yerine garanti alan
oldugu g6z o6nunde bulundurulmalidir.
Bu dayanaklarin isiginda, 6deme yasagi
seklinde bir ihtiyati tedbir kararinin alin-
masi durumunda da garanti alanin ihtiyati
tedbir kararinin kaldinlmasi ve degistiril-
mesi taleplerinde bulunabilecegi ileri su-
ralmektedir.?" intiyati tedbir kararinin kal-
dinlmasi halinde, ihtiyati tedbir kararinin
bulundugu sure icinde, mahrum kaldigi
faizler ve ugradigi zararlar icin muhatap,
haksiz bir sekilde ihtiyati tedbir koyduran
lehtara bagvurabilecektir.

intiyati tedbir kararinin kaldirilmasi veya
degistirilmesinde itiraz usulu 6ngorul-
mustar. Hukuk Muhakemeleri Kanunu
("HMK") m. 394/1. fikra uyarinca, ihtiyati
tedbir karari karsi taraf dinlenmeden veril-
mis ise aleyhine ihtiyati tedbir karari veril-
mis kisi s6z konusu karara itiraz edebilir.
Buna karsin itiraz, aksine karar verilmedigi
takdirde icrayi durdurmaz. Ayni maddenin
ikinci fikrasinda ise, ihtiyati tedbirin uygu-
lanmasi esnasinda karsi taraf hazir bulunu-
yorsa, tedbirin uygulanmasindan itibaren;
hazir bulunmuyorsa tedbirin uygulanma-
sina iliskin tutanagin tebliginden itibaren
bir hafta i¢cinde ‘ihtiyati tedbirin sartlari-
na’, ‘'mahkemenin yetkisine’ ve ‘temina-
ta’ iligkin olarak kararn veren mahkemeye
itiraz edilebilecegi duzenlenmistir. ilgili
maddenin dguncu fikrasi ile, ihtiyati ted-
bir kararinin uygulanmasi sebebiyle men-
faati acikca ihlal edilen ‘Gguncu kisilere’
de itiraz hakki taninmis olup, s6z konusu
kisilerin ihtiyati tedbiri 6grenmelerinden
itibaren ‘bir hafta’ icinde ihtiyati tedbirin
sartlarina ve teminata itiraz edebilmeleri
mumkudn kilinmistir. Ayni maddenin besin-
ci fikrasinda, itiraz hakkinda verilen karara
karsi, kanun yoluna basvurulabilecegi; fa-
kat kanun yoluna bagvurulmus olmasinin
tedbirin uygulanmasini durdurmayacagi
duzenlenmisgtir.

intiyati tedbirin kaldinlmasi halinde, ka-
nun koyucu esas hakkinda dava acilma-
dan once verilen ihtiyati tedbir kararlari
icin ayrica bir sart ongérmektedir. HMK
m. 397/1. fikrasi uyarinca, ihtiyati ted-
bir karar esas hakkinda dava agilmadan
once verilmisse, tedbir talep eden, bu ka-
rarin uygulanmasini talep ettigi tarihten
itibaren ‘iki hafta’ icinde esas hakkindaki
davayi agmak zorundadir. Aksi halde ted-
bir karar kendiliginden hukumsuz kalir.
Ayrica HMK m. 397/2. fikrasinda, ihtiyati
tedbir kararinin etkisinin, aksi belirtilme-
digi takdirde, nihai kararin kesinlesmesine
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In addition, Article 397/2 of the CCP stipu-
lates that the effect of the interim injunction
shall continue until the finalization of the fi-
nal decision, unless otherwise stated. In this
respect, with the finalization of the final de-
cision on merit, the interim injunction shall
automatically be removed.

In addition, it is possible to annul or amend
the interim injunction by providing security.
As per Article 395/1 of the CCP, if the person
against whom an interim injunction is issued
or executed provides the amount of securi-
ty that would be accepted by the court, the
court may decide to annul or amend the in-
junction according to circumstances. The
second paragraph of the same Atrticle state
that the amount of security shall be deter-
mined depending on whether an amend-
ment or an annulment is requested, and the
type of security shall be determined in ac-
cordance with Article 87 of the CCP, therefore
if the parties have agreed on the form of the se-
curity by contract, the security shall be deter-
mined accordingly. Otherwise, the judge shall
determine the form of the guarantee without
constraint. Pursuant to the third paragraph
of the relevant Article, Article 394 of the CCP
shall be applied by analogy, and third parties
whose interests are clearly violated due to
the implementation of the interim injunction
shall also be entitled to request annulment or
amendment of the interim injunction through
providing security under this Article.

Annulment of an interim injunction may also
be requested in the event of a change in cir-
cumstances and conditions. Pursuant to Arti-
cle 396/1 of the CCP, if itis established that the
circumstances and conditions have changed,
it may be decided to amend or annul the in-
terim injunction upon request without seeking
for security. It is also recognized by the Court
of Appeals that where the circumstances and
conditions change, objection will be possi-
ble again; however, the objection shall not
be made with regard to an interim injunction,
which has not seen a change in circumstanc-
es or conditions and has already been made
a subject of objection and has been sued.®
On the other hand, pursuant to the second
paragraph of the same Atrticle, Article 394 of
the CCP shall be applied by analogy, and in
this respect, when it is established that the

kadar devam edecegi duzenlenmistir. Bu
itibarla, esas hakkindaki nihai kararin ke-
sinlesmesi ile birlikte ihtiyati tedbir karari
da kendiliginden ortadan kalkacaktir.

Bunlara ek olarak, teminat gosterilmesi
yolu ile de ihtiyati tedbir kararinin kaldi-
rilmasi veya degistirilmesi mumkundur.
HMK m. 395/1 uyarinca, aleyhine ihtiya-
ti tedbir karari verilen veya hakkinda bu
tedbir karari uygulanan kisi, mahkemece
kabul edilecek teminati gosterirse, mah-
keme, duruma gore tedbirin degistirilme-
sine veya kaldirilmasina karar verebilir.
Ayni maddenin ikinci fikrasinda ise temi-
natin tutarinin, tedbirin degistirilmesi veya
kaldirilmasina gore, teminat tarunun ise
HMK'nin 87. maddesine gore tayin edile-
cegdi belirtilmis olup, buna gore taraflarin
teminatin seklini so6zlesmeyle kararlas-
tirmis olmalari halinde teminat ona gore
belirlenecektir. Aksi durumda ise hakim
teminatin seklini serbestce tayin edecek-
tir. ilgili maddenin tc¢uncu fikrasi uyarinca
HMK'nin 394. maddesi kiyasen uygula-
nacak olup, bu itibarla ihtiyati tedbir ka-
rarinin uygulanmasi sebebiyle menfaati
acikca ihlal edilen uguncu kisiler de temi-
nat gostererek isbu madde kapsaminda
ihtiyati tedbir kararinin kaldirilmasini veya
degistirilmesini talep edebileceklerdir.

Durum ve kosullarin degismesi halinde de
ihtiyati tedbirin kalkmasi talep edilebilir.
HMK m. 396/1. fikrasl uyarinca, durum ve
kosullarin degistigi sabit olursa, talep uze-
rine ihtiyati tedbirin degistirilmesine veya
kaldirilmasina teminat aranmaksizin karar
verilebilir. Durum ve kosullarin degismesi
halinde yeniden itirazin mumkun olacagy;
buna karsin durum ve kosullari degisme-
yen ve halihazirda itiraz konusu yapilmis
ve hakkinda dava acilmig bir ihtiyati tedbir
karari hakkinda yeniden itiraz yoluna bas-
vurulmayacagi Yargitay kararlari ile de sa-
bittir.3> Ote yandan, ayni maddenin ikinci
fikrasi uyarinca HMK'nin 394. maddesi ki-
yasen uygulanacak olup, bu itibarla durum
ve kosullarin degistigi sabit oldugunda ve
ihtiyati tedbir kararinin uygulanmasi sebe-
biyle menfaati acikca ihlal edilen Gguncu
kisiler talepte bulunduklarinda, ihtiyati
tedbirin degistirilmesine veya kaldinlma-
sina teminat aranmaksizin karar verilebilir.
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circumstances and conditions have changed
and third parties whose interests are clearly
violated due to the impelementation of the in-
terim injunction have made a request, it may
be decided without seeking security that such
interim injunction be annulled or amended.

Lastly, the Court of Appeals has rendered de-
cisions pointing out that the amount of remit-
tance to the bankcruptcy office can be regard-
ed as annulment or amendment of an interim
injunction, even if it is not explicitly requested
to annul or amend the interim injunction.®

Son olarak, Yargitay'in acikca ihtiyati ted-
birin kaldinlmasi ve degistirilmesi tale-
binde bulunulmasa dahi, iflas dairesine
yapilan havale miktarinin ihtiyati tedbirin
kaldirilmasi veya degistirilmesi olarak ni-
telendirilebilecegine iligkin kararlarn da
bulunmaktdadir.3?

The benelficiary is required to file his case on merit
within two weeks from the date on which he requests

the application of the interim injunction and submit the
documents indicating that he has filed the case to the officer
applying the decision, and receive a document in return.

[htiyati tedbir kararinin teminat mektubunun vadesine olan

etkisi iki kisimda incelenebilir.

V1. PROVISIONS AND
CONSEQUENCES OF AN
INTERIMINJUNCTION ON
LETTERS OF GUARANTEE

In the event that an interim injunction issued
upon request of the beneficiary turns out to
be unjust, the warrantee or third parties may
claim against the beneficiary the damages
incurred due to the interim injunction.?* In
the event that the security that the beneficia-
ry has to deposit when requesting an injunc-
tion does not recompense such damages
or is not deposited at all, a request may be
made and a case may be filed for compen-
sation for uncovered damages.®®

VI. BANKA TEMiNAT
MEKTUPLARI
BAKIMINDAN iHTiYATI
TEDBiIiR KARARININ
HUKUM VE SONUCLARI

Lehtarin talebi neticesinde alinan ihtiyati
tedbir kararinin haksiz oldugunun ortaya
¢ctkmasi durumunda muhatap veya Gg¢uncu
kisiler, s6z konusu ihtiyati tedbir karar se-
bebiyle ugradiklan zararlar igin lehtardan
tazminat talebinde bulunabilirler.** Lehtarin
tedbir talebinde bulunurken yatirdigi temi-
natin karsilamadigi veya teminatin yatiriima-
digi durumlarda karsilanmayan zararlarin
tazmini icin lehtara karsi talepte bulunulabi-
lir ve dava agilabilir.®®
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INTERIM INJUNCTION WITH REGARD TO LETTERS OF GUARANTEE

In order to be able to claim compensation
based on the unfairness of the interim in-
junction and if the injunction has been ex-
ecuted, it must be understood that such an
injunction is unjust and there needs to be
an appropriate causal relation between the
damage caused by such unfairness and the
interim injunction.3®

In addition, in the event that the bank delays
meeting the payment request of the warran-
tee, it is possible for the beneficiary to stop
the payment by having an interim injunction
during this period and the bank will be liable
to pay interest to the warrantee for the period
up to the date the interim injunction isissued.”

The beneficiary is required to file his case
on merit within two weeks from the date on
which he requests the application of the in-
terim injunction and submit the documents
indicating that he has filed the case to the
officer applying the decision, and receive a
document in return.® Otherwise, the relevant
interim injunction shall automatically be void
as mentioned above. The situation mentioned
in the relevant Article, with regard to letters of
guarantee, shall also apply to interim injunc-
tions issued in order to prevent the bank from
effecting payment to the warrantee.*

The effect of the interim injunction on the
maturity of the letter of guarantee can be
examined in two parts. In interim injunctions
constituting a prohibition of payment, in
the event that the risk secured by the letter
of guarantee is materialized and a payment
request is made to the bank within the ma-
turity period, the liability of the bank will
continue even if the bank has not paid to the
warrantee based on the interim injunction.
Even though the maturity is over, the liability
of the bank will continue until the case on
merit is concluded.” If the case is conclud-
ed in favor of the warrantee, the bank shall
have the duty to effect payment to the war-
rantee despite being over due.

It is important to note here that due to the
existence of an interim injunction constitut-
ing a prohibition of payment, if the warran-
tee does not make a payment request, the
liability of the bank shall end at the maturity
date since the warrantee cannot know that

ihtiyati tedbir kararinin haksiz olmasina da-
yanarak tazminat talebinde bulunulabilmesi
icin, tedbir kararinin icra edilmis olmasinin
yani sira s6z konusu kararin haksiz oldugu-
nun anlasilmasi ve s6z konusu haksizlik ne-
deniyle olusan zarar ile ihtiyati tedbir karar
arasinda uygunilliyet baginin bulunmasi ge-
rekmektedir.®® Ayrica bankanin muhatabin
o6deme talebini karsilamakta gecikmesi du-
rumunda, bu surede lehtar tarafindan ihtiya-
ti tedbir kararn alinmasi suretiyle 6demenin
durdurulmasi mumkun olup, banka ihtiyati
tedbir kararn tarihine kadar gegen sure icin
muhataba faiz 6édemekle yukumlu olacak-
tir.3”

Lehtar, ihtiyati tedbir kararn uygulanmasi-
ni talep ettigi tarihten itibaren iki hafta ice-
risinde esas hakkindaki davasini agmak ve
dava acgtigina iliskin evraki, karari uygulayan
memura ibrazla dosyaya koydurtmak ve kar-
siiginda bir belge almak zorundadir.®® Aksi
halde ilgili intiyati tedbir karari, yukarida da
ifade olundugu uzere kendiliginden kal-
kar. ilgili maddede belirtilen durum, banka
teminat mektuplan bakimindan, bankanin
muhataba 6édeme yapmasina engel olmak
amaciyla alinan ihtiyati tedbir kararlarinda
da gecerli olacaktir.®®

ihtiyati tedbir kararinin teminat mektubunun
vadesine olan etkisi iki kisimda incelenebilir.
Odeme yasagi niteligindeki ihtiyati tedbir ka-
rarlarinda, teminat mektubu ile guvence altI-
na alinan riskin vade icinde gerceklesmesi
ve vade icinde bankadan 6deme talebinde
bulunulmus olmasi halinde, banka ihtiyati
tedbir kararina dayanarak muhataba 6deme
yapmamis olsa dahi bankanin sorumlulugu
devam edecektir. Bankanin sorumlulugu
vadenin ge¢gmis olmasina ragmen esas hak-
kindaki dava sona erinceye kadar devam
edecektir.* Davanin muhatabin lehine so-
nuclanmasi halinde banka, vade gecmis
olmasina karsin muhataba 6deme yapmakla
yukamlu olacaktir.

Burada 6nemle belirtmekte fayda vardir ki,
6deme yasa@i niteligindeki ihtiyati tedbir
kararinin varligi nedeniyle, muhatabin 6de-
me talebinde bulunmamasi halinde, vade
icinde riskin gerceklesmis oldugunu bile-
meyecedi icin vade sonunda bankanin so-
rumlulugu sona erer.*’ Bu itibarla, bankanin
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the risk has occurred within the maturity
period.*! In this respect, for the continuance
of the bank’s responsibility, it will be import-
ant that warrantee makes payment request
even if its request shall not be met.

In the event that the interim injunction is
terminated before the letter of guarantee
expires, the warrantee may claim compen-
sation until the maturity date, but cannot re-
quest payment after the maturity date.*?

As for the interim injunctions constituting a
prohibition of request, if the interim injunc-
tion is notified to the bank, the liability of the
bank continues until the final decision on
merit is given, even if maturity ends. If the rel-
evant injunction has not been notified to the
bank, the responsibility of the bank ceases
with the expiration of maturity.*

Moreover, in Article 398 of the CCP, it is regu-
lated that any person who fails to comply with
or acts contrary to the interim injunction shall
be sentenced to disciplinary imprisonment
between one and six months. In this respect,
those who do not comply with the relevant
injunction will face punitive sanctions. Fur-
thermore, in practice, the consent of the ben-
eficiary regarding the compensation of the
letter while the injunction is in progress does
not negate the contradiction to Article 398 of
the CCP, even if it allows the bank to recourse
to the beneficiary for the relevant payment.*

sorumlulugunun devam edebilmesi adina
muhatabin, talebi karsilanmayacak olsa
dahi 6deme talebinde bulunmasi énem arz
edecektir. ihtiyati tedbir kararinin teminat
mektubunun vadesi dolmadan kalktigi du-
rumda muhatap, vade sonuna kadar tazmin
talebinde bulunabilecek olmasina karsin il-
gili tedbir kararina dayanarak vadeden son-
ra 6deme talebinde bulunamaz.*?

Talep yasagi niteligindeki ihtiyati tedbir
kararlarinda ise, ihtiyati tedbir karan ban-
kaya teblig edilmisse bankanin sorumlulu-
gu vade sona erse dahi esasa iliskin karar
verilinceye kadar devam eder. ilgili karar
bankaya teblig edilmemisse bankanin so-
rumlulugu, vadenin sona ermesi ile son
bulur.*®

Kaldi ki HMK m. 398'te ihtiyati tedbir kara-
rinin uygulanmasina iliskin emre uymayan
veya tedbir kararina aykiri davranan kimse-
nin, bir aydan alti aya kadar disiplin hapsi
ile cezalandirilacagi duzenlenmistir. Bu iti-
barla, ilgili emre uymayanlar cezai yaptinm-
lar ile karsilasacaktir. Ayrica uygulamada
lehtarin, tedbir devam ederken mektubun
tazminine iligskin vermis oldugu muvafakat,
bankanin ilgili 6demeye iliskin lehtara bas-
vurmasina imkan verse dahi HMK'nin 398.
maddesine aykiriigini ortadan kaldirma-
maktadir.*
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INTERIM INJUNCTION WITH REGARD TO LETTERS OF GUARANTEE

VIl. CONCLUSION

This article examines the legal nature and
consequences of interim injunctions on let-
ters of guarantee. Accordingly, the benefi-
ciary or a third party who has an interest may
request an interim injunction and request
interim injunctions consituting a prohibition
of payment or a prohibition of request. In or-
der for an interim injunction to be issued, the
payment request must constitute an “abuse
of rights” and this situation must be proved
with hard evidence. The bank should refrain
from making payment if notified of an inter-
im injunction or if it reaches the conclusion
that the warrantee’s payment request con-
stitutes an abuse of rights. If the payment
is effected in spite of an unjust payment
request, the bank may face punitive sanc-
tions and will also be liable for any damag-
es incurred by the beneficiary due to such
payment. In the event that the existence of
an interim injunction has not been notified
to the bank, the bank is not liable for pay-
ment to the warrantee unless it is convinced
that the request for payment is unjust as a
result of its examination. In the event that
the relevant injunction is notified after the
request for payment but before the payment
is made, the bank's liability depends on the
reasonable examination period of the bank
and depending on the result of the case
filed by the beneficiary.

VIl. SONUC

Makalemizde banka teminat mektuplar ba-
kimindan ihtiyati tedbir kararinin hukuki ma-
hiyeti ve sonugclari incelenmistir. Buna gore,
menfaati bulunan lehtar veya bir Gguncu
kisi ihtiyati tedbir talebinde bulunabilmekte,
o6deme yasagi veya talep yasagi niteliginde
ihtiyati tedbir kararlar talep edebilmektedir.
intiyati tedbir kararninin verilebilmesi igin,
6deme talebinin ‘hakkin koétuye kullanimi’
niteliginde olmasi ve bu durumun kesin de-
lillerle ispati gerekmektedir. Banka, kendisi-
ne teblig edilmis bir ihtiyati tedbir kararinin
varligi halinde veya muhatabin 6deme ta-
lebinin hakkin kétuye kullanimi niteliginde
oldugu kanaatine varmasi durumunda, 6de-
me yapmaktan kacinmalidir. Haksiz 6deme
talebine ragmen 6demede bulunmasi duru-
munda banka, cezai yaptinmlarla karsilasa-
bilecek olup ayrica s6z konusu 6demeden
dolayi zarara ugrayan lehtara karsl da so-
rumlu olacaktir. Kendisine teblig edilmemis
bir ihtiyati tedbir kararinin varligi halinde ise
banka, yaptigi inceleme neticesinde 6deme
talebinin haksiz olduguna kanaat getirmedi-
@i muddetce, muhataba yaptigr 6demeden
dolayr sorumlu olmayacaktr. ilgili kararin,
odeme talebinden sonra ancak 6demenin

yapilmasindan 6nce teblig edilmesi duru-
munda ise, bankanin makul inceleme sure-
si dikkate alinmak suretiyle ve lehtarin esas
hakkinda acacagi davanin sonucuna gore
bankanin sorumlulugu gundeme gelecektir.
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