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ABSTRACT

In principle, bearer certificate is not issued for par-
tially paid shares in non-public joint stock compa-
nies. For registered share certificates, the shares
are not obliged to be issued as certificate unless
there is a minority shareholder demand. The sta-
tus of transfer of shares and rights and obligations
provided by the shares to the shareholders differs
according to whether or not the share is tied up to a
certificate. Firstly, the concept of share and then the
concept of basic share is to be introduced briefly.
The transfer of these shares, which are not tied up
to a certificate, is to be explored under the current
legal regulation and literature. Transfer methods
differences is to be analyzed on the ground that the
price of the basic share has been paid or not.
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OZET

Halka acik olmayan anonim sirketlerde bedeli tama-
men ddenmemis paylar icin hamiline yazili pay senedi
cikarllamamaktadir. Nama yazili pay senetleri icin azin-
lik talebi olmadik¢a paylarin senede baglanma zorun-
lulugu bulunmamaktadir. Payin devri ve payin pay sa-
hibine sagladigi haklar ve yukumlultkler agisindan ise
payin senede baglanmis olmasi ile senede baglanma-
mis olmas! durumu farklilik gostermektedir. Oncelikle
pay kavrami ve daha sonra ciplak pay kavrami kisaca
anlatilacaktir. Ek olarak senede baglanmamis olan bu
paylarnn devri, mevzuat, ictihat ve doktrin dogrultusun-
da aciklanacak olup, devredilecek ciplak paya ait be-
delin 6denmis olup olmamasina gore devir sekillerinde
meydana gelen degisiklikler incelenecextir.
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Capital is essential in joint stock companies. In principle, it is sufficient to commit the
capital to become a shareholder and transferring the title of a shareholder to a third person
is also simple.

Anonim sirketlerde esas olan sermayedir ve kural olarak, pay sahibi olmak icin sermayenin
taahhiit edilmesi yeterli olurken pay sahipligi sifatinin tictincii bir kisiye devri de kolaydir.

4

FOOTNOTE

1 Mehmet BAHTIYAR, Ortakliklar
Hukukuy, (istanbul: Beta Yayincilik,
2019), p. 107.

2 14.02.2011 dated, 27846 numbered
Official Gazette (OG).

3 Tamer BOZKURT, Sirketler
Hukuku, (Ankara: Legem Yayincilik,
2019), p. 185.

4 BOZKURT, p. 183

5 Ali Murat SEVi, Anonim Ortaklikta
Payin Devri, (Ankara: Seckin Yayincilik,
2018), p. 29.

6 GCagatay Serdar SAHIN, “Ticaret
Sirketlerinde Ortaklarin Kisisel Ala-
caklilarinin Sirkete Yoneltebilecekleri
Haciz Talepleri”, Selguk Universitesi
Hukuk Fakultesi Dergisi, Volume: 27
No: 1, 2019, p. 167.

7 BOZKURT, p.391.

I.INTRODUCTION

As a high proportion of the world exchanges
are structured as joint stock companies, joint
stock companies are one of the essential ele-
ments for almost all countries where capitalist
economic systems are dominant and effec-
tive." Article 329 of the Turkish Commercial
Code No. 6102 (“TCC"), describes joint stock
companies as: “(1) A joint stock company is a
company whose capital is certain and divided
into shares and which is solely responsible for
its debts as an amount of its assets.? Sharehold-
ers are solely responsible to the company and
their responsibility is limited to their subscribed
shares.” In accordance with the article, it may
be analyzed that two important elements of
joint stock company capital are ‘being divided
into shares’ and ‘being specific’.

Capital is essential in joint stock companies. In
principle, it is sufficient to commit the capital
to become a shareholder and transferring the
title of a shareholder to a third person is also
simple. It is a legal obligation to have a share
in order to be a shareholder in joint stock com-
panies, therefore the concept of ‘share’ has an
important role in these companies.* Thus the
concept of transfer of shares is highly crucial
in such companies. This study shall introduce
the concept of share firstly, then the connection
between capital and share. The issues of trans-
fer of such shares shall be analyzed under the
transfer of basic shares.

I. GIRIS

Anonim sirketler, dunya borsalarinin buyuk
bir kisminin anonim sirket olarak yapilandi-
rilmis olmasi sebebiyle kapitalist ekonomik
sistemlerin baskin ve etkili oldugu tam al-
kelerin asli unsurlarindan biridir.' 6102 sayili
Turk Ticaret Kanunu (“TTK")? madde 329,
anonim sirketleri: “(1) Anonim sirket, serma-
yesi belirli ve paylara bélunmus olan, borg-
larindan dolay! yalniz malvarligiyla sorumlu
bulunan sirkettir. (2) Pay sahipleri, sadece
taahhut etmis olduklan sermaye paylarn ile
ve sirkete karsl sorumludur.” seklinde tanim-
lamaktadir. TTK'nin tanimi dogrultusunda,
anonim sirket sermayesinin iki 6nemli un-
surunun, sermayenin ‘paylara bolunmas’
ve ‘belirli” olmasi oldugu sonucuna varmak
dogru olacaktir.

Anonim sirketlerde esas olan sermayedir ve
kural olarak, pay sahibi olmak igin serma-
yenin taahhut edilmesi yeterli olurken pay
sahipligi sifatinin Gguncu bir kisiye devri
de kolaydir.> Anonim sirketlerde pay sahibi
veya ortak olabilmek i¢in paya sahip olmak
gereklidir ve bu sebeple de ‘pay’ konsepti
anonim sirketlerde énemli bir yere sahiptir.*
Bu dogrultuda anonim sirketlerde pay dev-
ri konusu oldukga muhimdir. Oncelikle pay
kavrami anlatilacak, sermaye ve pay arasin-
daki baglanti belirtilecek ve ilgili paylarin
devredilmesi konusu ciplak pay devrine
odaklanarak aciklanacaktir.
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IL.THE CONCEPT OF SHARE

A share forms the basis of the law of joint-
stock companies as a technical concept. It
is also the source of many features and prin-
ciples, unique to joint-stock companies. Arti-
cle 329 of the TCC provides a framework for
the concept of share in joint stock compa-
nies.® As per Article 329 of the TCC, capital of
joint stock companies is divided into shares
and the responsibility of the shareholders
towards the company is limited to capital
price of which they undertake to pay. The
fact that the TCC has used the term ‘share’
in the definition of joint stock companies
underlines the importance of share in such
companies. the concept of share to clarify is
so worth noting firstly.

Pursuant to Article 486/1 of the TCC, share is
formed in two ways: the registration of (i) the
articles of association signed during estab-
lishment of the joint stock company and the
establishment of the joint stock company, or
(i) the capital increased during the capital
increase process of the joint stock company
to the trade registry.® The shareholder has
various financial and administrative rights
related to the share owned by the share-
holder.”

ANONIM SIRKETLERDE CIPLAK PAYIN DEVRI

I1. PAY KAVRAMI

Pay, anonim ortakliklar hukukunun temelini
olusturan ve anonim ortakliklara has birgok
ozelligin ve ilkenin kaynagini teskil eden
teknik bir kavramdir. TTK'nin 329. mad-
desi ile anonim sirketler hukukundaki pay
kavraminin gergevesi ¢izilmistir.® Yukarida
da aciklandigi uzere, TTK madde 329/1'e
gore anonim sirketlerin sermayeleri paylara
bolunmustur ve ayni maddenin ikinci fikrasi
dogrultusunda da pay sahiplerinin sirkete
karsi sorumluluklarn yalnizca taahhut ettik-
leri sermaye bedelini 6demekle sinirlidir.
TTK'nin anonim sirketleri tanimlarken ‘pay’
kavramindan yararlanmis olmasi, payin ano-
nim sirketler icerisindeki ©nemini goster-
mektedir. Dolayisiyla, ¢calismamiz ag¢isindan
oncelikle pay kavramina aciklik getirilmesi
yararli olacaktir.

TTK madde 486/1 uyarinca payin dogumu
iki sekilde olmaktadir: (i) anonim sirketin ku-
rulus asamasinda akdedilen esas s6zlesme-
nin ve sirket kurulusunun veya (ii) anonim
sirketin sermaye artinmi surecinde artirilan
sermayenin ticaret siciline tescili ile.5 Pay sa-
hibi, ortagi bulundugu sirkette, sahip oldu-
gu paya bagli cesitli maddi ve idari haklara
sahip olmaktadir.”
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TRANSFER OF BASIC SHARES IN JOINT STOCK COMPANIES

The concept of share is clarified under liter-
ature since no clear definition is provided
by the law.2 Among all the share definitions
made by doctrine, according to the share
definition which is best suited to our subject,
the share represents the rights and obliga-
tions generated by share ownership. In this
sense, share is the basis of the rights and
obligations it has brought with its birth.° This
explanation of share is preferred under this
article due to the fact that the basic share
transfer, main subject matter of that work is
related to the transfer of the rights and obliga-
tions to the third party arising from the share
itself.

A. Transfer of Share

One of the most important characteristics of
joint stock companies is that their shares are
transferable without constraint as a general
principle. Transferability of share enables
shareholders to transfer the shares without
needing another person’s permission.

As per Article 484 of the TCC, “share cer-
tificates shall be bearer or registered.” It is
important to note that bearer shares cannot
be issued when the price for share is paid

-
LN B

Kanun koyucu tarafindan payin bir tanimi
yapilmamis olmasi nedeniyle doktrin tara-
findan cesitli pay tanimlarn gelistirilmistir.®
Doktrin tarafindan yapilan pay tanimlama-
larindan konumuza en uygun dusen tanima
gore pay, pay sahipliginin kisiye kazandir-
digi haklarn ve meydana getirdigi borclar
temsil eder. Bu anlamda pay, dogumuyla ka-
zandirmis oldugu hak ve borglarin temelini
olusturmaktadir.® Bu tanimi esas almamizin
sebebi, calismamizin konusu olan ciplak
pay devrinin, payin kendisinden dogan hak
ve borglarin Uguncu kisiye devredilmesine
iliskin olmasidir.

A. Payin Devri

Anonim sirketlerin en onemli 6zelliklerin-
den biri paylarinin serbestce devredilebilir
olmasidir. Payin devredilebilir olmasi ise,
kural olarak, pay devri i¢cin diger bir kisinin
izninin aranmiyor olmasi demektir. TTK
madde 486 hukmu dogrultusunda paylar
bastirilir ve TTK madde 484’e gore: “Pay
senetleri, hamiline veya nama yazili olur.”
Onemle belirtmek gerekir ki, bedeli tama-
men 6denmemis paylar i¢in hamiline yazili
pay senetleri bastirnlamamaktadir.’”® TTK
madde 486 fikra 3'e goére halka agik olma-
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in partial.’® Pursuant to the Article 486 para-
graph 3 of the TCC, it is the legal obligation
to attach the share to registered shares in
cases that there is a minority demand in the
non-public joint stock companies. In TCC
context, the legislator does not impose an
obligation to bind the shares of non-public
joint-stock companies to registered share
certificate for the shares that share price
are not fully paid.” In order to gain the title
of a shareholder in joint stock companies,
it is not necessary to issue shares / certifi-

ANONIM SIRKETLERDE CIPLAK PAYIN DEVRI

yan anonim sirketlerde yalnizca azinlik ta-
lebi olmasi durumunda payin nama yazili
pay senedine baglanmasi zorunluluk teskil
etmektedir. TTK butanuyle degerlendirildi-
ginde, kanun koyucu halka acik olmayan
anonim sirketlerde, bedeli tamamen 6den-
memis olan paylar icin senede baglama
zorunlulugu getirmemektedir.’  Anonim
sirketlerde ortagin (pay sahipligi) ortaklik
sifatini kazanilabilmesi igin, paylarin bedeli
6denmeden once, hisse senedi/pay senedi
bastinlmasi sart degildir. Yukanda aciklan-

The rights of the shareholder or the shareowner do
not pose changes according to the share is bound to an

instrument.

Pay sahibinin veya ortagin haklar1 acisindan payin senede
baglanmis olup olmamasi degisiklik gostermemektedir.

cates before the payment of share price. As
explained above, in non-public joint stock
companies, the share is not obliged to be
attached to share certificates in the form of
legal instruments before payment of share
price. However, upon the request of the
shareholders, shares may be issued as dif-
ferent types of share certificates in order to
represent shareholding.'

The rights of the shareholder or the share-
owner do not pose changes according to
the share is bound to an instrument. The
fact that the share is attached to an instru-
ment only simplify the transfer/circulation
of the share. The basic shares which are not
tied up to an instrument is transferred with a
different process than the shares which are
tied up to an instrument.

digi uzere, halka acik olmayan anonim sir-
ketlerde pay bedellerinin 6denmesinden
once payin kiymetli evrak niteliginde pay
senetlerine baglanmasi zorunlu degildir, fa-
kat ortaklarin talebi Uzerine paylar, pay sa-
hipligini temsil etmek amaciyla farkl turde
pay senetlerine baglanabilir."?

Pay sahibinin veya ortagin haklari acisindan
payin senede baglanmis olup olmamasi
degisiklik gostermemektedir. Payin senede
baglanmis olmasi yalnizca payin devrini/
tedavulunu kolaylastirmaktadir.  Calisma-
mizda anlatacagimiz Uzere, senede baglan-
mamis olan ¢iplak pay, senede bagli paylara
gore daha farkli bir sureg ile devredilmekte-
dir.
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TRANSFER OF BASIC SHARES IN JOINT STOCK COMPANIES

I1l. THE CONCEPT AND
TRANSFER OF BASIC
SHARE

A. Basic Share

The share is issued by the establishment of the
company or a capital increase in the future. This
type is called ‘basic’™ which is not tied up to a
bill such as equity or certificates at the moment
that is born.™ The Court of Cassation indicates
in the line with that approach.’ As mentioned
above, the shares in joint stock companies may
remain in the form’® of not being tied up to an
instrument since the law does not pose such
requirement before the payment of the share
price are completed.

Pursuant to Article 484 of the TCC, bearer
shares or registered shares may remain basic
without being attached to the instruments,
and these basic shares shall be treated as any
shares attached to the instruments."”

These shares that are not tied up to an instru-
ment are divided into two as basic registered
shares and basic bearer shares.”® According
to Poroy, Tekinalp and Camoglu: “(t)he basic
share may be the subject of all kinds of trans-
actions such as share certificates; may be
transferred or pledged, usufruct rights may be
granted, or seized and may be subject to rights
of preemption, redemption or repurchase.” In
this respect, the shares tied to a certificate and
the shares that are not tied to a certificate do
not pose any differences in terms of the rights,
obligations and transactions.?’ The shares are
subject to different transfer methods depend-
ing on bearer or registered shares. Basic shares
cannot be transferred like the shares that are
tied up to a certificate, a different transaction
method is envisaged for their transfer. The fact
that the share has remained basic, that is not at-
tached to the share certificate, does not prevent
the transfer of the share.?" According to Sevi: “(t)
he TCC does not impose a rule for the transfer
of basic shares and therefore the transfer of the
basic share will be made according to the gen-
eral provisions”.?? In accordance with the doc-
tring, according to the Court of Cassation rules
that basic share may transfer in Turkish law.?®
The Court of Cassation, stated that “if the stock
(share) of the joint stock company has not been
issued as certificate, this share of the debtor is
called as basic share and may be transferred to
the others by the debtor or pledged and may
be confiscated by the creditors of the debtor.”?*
As it is clearly stated, basic shares can be sub-
ject to share transfer transactions.

I11. CIPLAK PAY KAVRAMI
VE DEVRI

A. Ciplak Pay

Anonim sirkette pay, ya kurulusta ya da ile-
ride yapilacak bir sermaye artinmiyla dogar
ve dogdugu an ‘¢ciplak’tir’® cunku pay, his-
se senedine veya ilmuhabere baglanmis
sekilde dogmaz.* Yargitay da bu yaklasimi
benimsemektedir.” Yukarida bahsettigimiz
Uzere, anonim sirketlerde pay, kiymetli evrak
niteliginde senede baglanmadan da kalabi-
lir,’® cunku kanun koyucu pay bedellerinin
odenmesinden 6nce paylarin senede bag-
lanmasini zorunlu kilmamaktadir.

TTK madde 484 uyarinca, hisse senedine
baglanmig pay hamiline veya nama yazili
pay senedi olabilir, kiymetli evraka baglan-
madan ciplak olarak da kalabilir ve ciplak
kalmig bu paylar kiymetli evraka baglanmis
her pay gibi islem goérur.”

Senede baglanmamis paylar ise ¢iplak nama
yazili pay ve ¢iplak hamiline yazili pay olarak
ikiye ayrilmaktadirlar'®. Poroy, Tekinalp ve
Camoglu’'na gore: “Senede baglanmamis
pay da pay senedi gibi her c¢esit islemin ko-
nusu yapilabilir; devredilebilir, rehnedilebilir,
Uzerinde intifa hakki taninabilir, haczedilebi-
lir satimda alim (istira), 6Gnalim (sufa), geriye
alim (vefa) gibi haklarin konusu olabilir.”™
Buna gore, senede baglanmis paylar ve se-
nede baglanmamis paylar arasinda temsil
ettikleri haklar, borclar ve konu olabilecekleri
islemler agisindan bir farklilik bulunmamakta-
dir.2° Senede baglanmis olan paylar, hamiline
veya nama yazili olarak farkli sekilde devir is-
lemlerine konu olmaktadirlar. Ciplak paylar,
senede baglanmis paylar gibi devredilemez-
ler, bunlarin devri icin farkli bir ydntem 6ngoé-
ralmektedir. Payin ¢iplak kalmis olmasi, yani
pay senedine veya ilmuhabere baglanmamis
olmasi payin devredilmesine engel teskil
etmez.?" Sevi'ye gore: “TTK ciplak paylarin
devri icin bir kural getirmemektedir ve bu
sebeple ¢iplak payin devri genel hukamlere
gore yapilacaktir?2, Doktrinle uyumlu olarak
Yargitay'a gore de Turk hukukunda ciplak pa-
yin devri mumkuandur.?® Yargitay'a gore, “(...)
anonim sirkette hisse (pay) senediya da ilmu-
haber ¢cikarilmamigsa bor¢clunun bu hissesine
(payina) ciplak pay denilir ve bu pay borglu
tarafindan baskalarina devredilebilecegi,
rehnedilebilecegi gibi, bor¢lunun alacaklilar
tarafindan haczedilebilir.”?* ilgili Yargitay ka-
rarinda acikca ciplak payin, pay devriiglemle-
rine konu olabilecegi belirtilmektedir.
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1. Share Transfer of Fully Paid
Basic Share

According to the most scholars, fully paid
basic shares are subject to transfer transac-
tions in accordance with the provisions of
the transfer of receivables in Turkish law as
observed in some European countries such
as Switzerland.? Correspondingly, the Court
of Cassation also states that fully paid basic
shares may be subject to transfer according
to the provisions of the transfer of receiv-
ables.?® Sevi points out that “as the matter of
fact the fully paid share, aside from the sub-
sidiary liabilities, does not include any finan-
cial liabilities for the shareholder, therefore,
the transfer of the shares due to the rights it
has bare such as right to claim, the transfer
of these shares shall be made in accordance
with the assignment of the receivables reg-
ulated in the provisions of TCO Article 183
ff.”?” The shareholder's obligation to pay
the share price has been completed in
fully paid shares. The shareholder has no
debt to the company and the shareholder
may have claim from the company. For this
reason, the literature and thus the Court of
Cassation apply the provisions of the trans-
fer of receivables in case of the fully paid
bare shares mutatis mutandis.?®

The transfer of the receivables, regulated un-
der the Atrticle 183 ff. of the Turkish Code of
Obligations (“TCQO") points out that “(u)nless
the law, contract or the nature of the work
obstruct, the creditor may transfer his / her
receivables to a third party without seeking
the consent of the debtor.” In principle, the
creditor can freely transfer his / her receiv-
ables to a third party without the consent of
the debtor. The fully paid basic shares shall
be transferred to a third party by the share-
holder without the approval of the company
pursuant to the TCO. In addition, the transfer
of the receivable pursuant to Article 184 of
the TCC is subject to the written procedure
and moreover it shall be recorded in the book
of shares in accordance with Article 499/1 of
the TCC since the transferred share is a ba-
sic share.?® At this point, it should be noted
that the partnership may refrain from register
the share transfer to the book of shares, pro-
vided that the articles of association contain
provisions in accordance with Article 490 of
the TCC. It should be stated that the share-
holder agreement may contain transfer re-
strictions regarding shares and in such case,
the decision of the board of directors will be
required for registration in the book of shares

ANONIM SIRKETLERDE CIPLAK PAYIN DEVRI

1. Bedeli Tamamen Odenmis
Ciplak Payin Devri

Doktrindeki hakim goruse gore, Turk huku-
kunda, isvigre gibi bazi Avrupa ulkelerinde
oldugu uzere, bedeli tamamen 6denmis
ciplak paylar, alacagin devri hukumlerine
uygun olarak devir islemlerine konu olmak-
tadirlar.®® Doktrin ile paralel olarak Yargitay
da bedeli tamamen 6denmis ciplak paylarin
alacagin devri hukumlerine gére devir isle-
mine konu olabilecegini ifade etmektedir?.
Sevi'ye gore: “Zira, bedelinin tamami 6éden-
mig pay, tali yukamleri bir yana birakacak
olursak, pay sahibi acisindan herhangi bir
malvarliksal bor¢ icermemekte, dolayisiyla
sahip oldugu alacak hakki niteligindeki hak-
lardan oturu devri yukarida acikladigimiz
Uzere TBKm.183 vd. hukumlerinde duzenle-
nen alacagin temliki uyarinca s6z konusu ol-
maktadir”.?” Bedeli tamamen 6denmis pay-
larda, pay sahibinin sirkete karsi olan pay
bedeli 6deme yukumlulugu tamamlanmis
olup pay sahibinin sirkete karsi borcu bit-
migtir ve sirketten alacagi bulunmaktadir. Bu
sebeple doktrin ve Yargitay, alacagin devri
hukamlerini kiyas yoluyla bedeli tamamen
o6denmis ciplak paylara uygulamaktadir.
Alacagin temliki de 6098 sayili Turk Borglar
Kanunu (“TBK")? madde 183 ve devaminda
duzenlenmektedir.

Bu kapsamda TBK madde 183 “Kanun,
sozlesme veya isin niteligi engel olma-
dikca alacakli, bor¢clunun rizasini ara-
maksizin alacagini Gcuncua bir Kkisiye
devredebilir.” seklindedir. Buna gore
kural olarak, alacakli, borglunun riza-
sI olmadan alacagini ucuncu bir kisiye
serbestce devredebilir. Bedeli tamamen
6denmis ciplak paylar, TBK uyarinca pay
sahibi tarafindan sirketin onayina gerek
olmadan ucuncu bir kisiye devredilebi-
lir. Ek olarak, TBK madde 184 uyarinca
alacagin devri yazili usule tabidir ve dev-
redilen pay ¢iplak pay oldugu icin TTK
madde 499/1 uyarinca pay defterine ya-
zilir.2° Bu noktada, TTK madde 490 gere-
gince nama yazili pay senetleri i¢gin esas
sozlesmede hukum bulunmasi sartiyla
ortakligin, pay devrini pay defterine yaz-
maktan kacinabilecegi unutulmamalidir.
Bu dogrultuda, pay devrine iligkin esas
sOzlesmede baglam/pay devri sinirlama-
sI bulunabilecegi ve boyle bir durumda
pay defterine kayit icin yonetim kurulu
kararinin gerekecedi unutulmamalidir.
Sonug olarak, esas s6zlesmede bir bag-
lam ongorulmemisse, bedeli tamamen
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As a result, if a share transfer restriction is not
banned under the shareholder agreement,
fully paid shares may be transferred without
the permission of a third party or the debtor in
accordance with the provisions of the trans-
fer of the receivables in TCO.

2. Share Transfer of Basic Shares
Which Are Partialy Paid

The transfer of the shares tied up to a bill
is different from the transfer of the shares
which are not tied up to a bill. In the vein,
the transfer of the fully paid basic shares
is different from the transfer of the not ful-
ly paid or partially paid basic shares. this
subject matter has not been regulated un-
der the law. Poroy, Tekinalp and Camog-
lu indicate that"transfer of the unpaid or
partially paid basic share, contains the
instrument of taking over the debt of the
transferee, namely internal undertaking of
the debt under the article 195 of TCO."%
According to Acar, “ (..) in cases where the
share of the partnership has not been tied
up to an instrument, a double distinction
shall be made in terms of basic shares
in order to determine when the share of
the partnership has been earned and the
transfer of the receivable in respect of fully
paid shares provisions; In terms of unpaid
shares, the provisions of the assignment
of the receivable-debt shall be applied to-
gether.”®" The most scholars indicate that
the transfer of the unpaid shares fully or
partially paid have the characteristics of
internal undertaking of the debt. Because
the share transfer agreement concluded
by the shareholder and a third party is in
fact an internal undertaking of dept agree-
ment as the shareholder has not yet paid
the entire share price of the capital to the
joint stock company. As stated above, fully
paid basic shareholders do not have any
debts to the company, but the same can-
not be claimed for unpaid basic shares so
“the unpaid share includes the obligation
to pay the promised share price in the na-
ture of the asset for the shareholder”.%2 In
this case, the person who takes over the
unpaid share also undertakes the capital
payment debt of the previous shareholder.

odenmis ¢ciplak paylar TBK'daki alacagin
temliki hukumleri dogrultusunda Uc¢un-
cu bir kisinin veya bor¢lunun iznine ge-
rek olmadan devredilmektedirler.

2. Bedeli Odenmemis Ciplak Payin
Devri

Senede baglanmis paylarin devri senede
baglanmamis olan ¢iplak paylarin devrinden
farkli oldugu gibi, bedeli tamamen 6denmis
¢iplak paylarin devri de bedeli tamamen veya
kismen o6denmemis ¢iplak pay devrinden
farklidir. Bu konuya iliskin kanun koyucu bir
duzenleme yapmamistir. Doktrinde ise, Po-
roy, Tekinalp ve Camoglu'na gore, “Bedeli
6denmemis veya kismen odenmis ciplak
payin devri, devralan kisinin bor¢ yuklenmesi
yani TBK m. 195 anlaminda bir i¢ borg Ustlen-
mesi niteligindedir.”*® Ayni sekilde Esra Cive-
lek Acar'a gore: “(...) ortaklik payinin senede
baglanmamis oldugu durumlarda, ne zaman
kazanilmis oldugunu tespit etmek icin ciplak
paylar bakimindan ikili ayrnm yapilacak ve
bedeli tamamen 6denmis paylar bakimindan
alacagin temliki huktumleri; bedeli tamamen
6denmemis paylar bakimindan ise alacagin
temliki-borcun nakli hukumleri beraber uygu-
lanacaktir.” 3 Goruldugu gibi, doktrinde farkl
yazarlann ortak gorusu olarak, bedeli tama-
men veya kismen 6denmemis ¢iplak paylarin
devri borcun i¢ Ustlenilmesi niteligindedir.
Zira pay sahibi ile t¢tncu bir kiginin yapmig
oldugu pay devri s6zlesmesi, pay sahibinin
henlz sermaye payinin tamamini anonim
sirkete 6dememis olmasi sebebiyle aslinda
pay sahibinin aguncu bir kisiyle yapmis ol-
dugu i¢ Ustlenme sozlesmesi hukmundedir.
Yukarida aciklandigi Uzere, bedeli tamamen
o6denmis ciplak pay sahiplerinin sirkete kar-
s bir borcu bulunmamaktadir, fakat bedeli
tamamen ddenmemis ciplak paylar i¢in ayni
husus sdylenemez. Bunun sebebini Sevi su
sekilde aciklamaktadir: “Cunku bedeli tam
olarak 6denmemis pay, pay sahibi acisindan
malvarliksal bor¢ niteligindeki taahhut edilen
pay bedelinin 6denmesi borcunu icerir“32 Bu
durumda, bedeli tamamen 6denmemis payi
devralan kisi, 6nceki pay sahibinin sermaye
6deme borcunu da ustlenmektedir.
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Pursuant to Article 195 of the TCO, four sim-
ilar, but essentially different institutions are
regulated under the name of undertaking
legislative debt.. The internal undertaking of
the debt is important to state.®® As per Article
195 of the TCO, “(t)he person who makes
an internal undertaking agreement with the
debtor is obliged to recover the debtor from
the debt by performing the debt himself or
by undertaking the debt with the consent of
the creditor.” Oguzman and Oz, as prominent
scholars, states that “the internal undertaking
of debt agreement is a contract between the
debtor and the third party, which includes
the third party’s commitment to release the
debtor from the debt. With this agreement,
the third party (T) undertakes to free the
debtor (D) from the debt.”** The person who
takes over the debt with the consent of the
creditor assumes the obligation to fulfill the
debt itself under the TCO regime. As stated
above, the internal undertaking of the debt
applies mutatis mutandis the total or partial
unpaid share transfers. The debt born by the
third party is the shareholder’'s debt to pay
the capital share. The reason for this is that
the shareholder’s share provision constitutes
a right of receivable for the partnership.®® In
this case, the share transfer agreement to be
concluded between the shareholder and the
third party shall be concluded the transfer of
unpaid shares that have not been fully paid
as the agreement to be concluded have the
characteristics of internal undertaking of

ANONIM SIRKETLERDE CIPLAK PAYIN DEVRI

Gergekten de TBK madde 195 ve devamin-
da kanun koyucu borcun uUstlenilmesi adi
altinda birbirine benzer, fakat esasen farkli
dort kurum kurumu duzenlenmektedir.®®
Calismamiz icin 6nemli olan konu borcun
i¢ Ustlenilmesidir ve bu kurum TBK madde
195’e gore, “Borclu ile i¢c Ustlenme sozles-
mesi yapan kisi, borcu bizzat ifa ederek veya
alacaklinin nizasiyla borcu Ustlenerek, borg-
luyu borcundan kurtarma yuakumlalugu alti-
na girmis olur”. Oguzman ve Oz'e gore ise,
“ic ustlenme sozlesmesi, borglu ile tglincu
kisi arasinda yapilan ve t¢uncu kisinin borg-
luyu borgtan kurtarma taahhudunu (vaadi-
ni) iceren bir s6zlesmedir. Bu sozlesme ile
tguincu kisi (U), borglu (B)'yi bir borcundan
kurtarmayi taahhut eder.”®* TBK'ya gore,
borcu alacaklinin rizasi ile devralan kisi, bor-
cu bizzat yerine getirme yukumlalaguna
ustlenmektedir. Yukarda bahsedildigi tUze-
re, borcun i¢ Ustlenilmesi kurumu, bedeli ta-
mamen veya kismen 6édenmemis ¢iplak pay
devirlerine kiyasen uygulamaktadir. Ugtincu
kisinin ustlenmis oldugu borg, pay sahibi-
nin sermaye payi 6deme borcu olmaktadir.
Bunun sebebi ise, ortaklarin sahip olduklari
paylarin karsiiginin, ortaklik acisindan bir
alacak hakki olusturmasidir.®® Bu durumda,
pay sahibiile G¢uncu kisi arasinda yapilacak
pay devri sdzlesmesi, bedeli tamamen éden-
memis ¢iplak paylarin devri icin TBK madde
195 vd. huktumleri dogrultusunda yapilmali-
dir, nihayetinde ilgili s6zlesme borcun i¢ Ust-
lenme sozlesmesi niteligindedir. TBK'da i¢
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debt under the pursuant to article 195 of the
TCO. The form requirement of the contract
of undertaking internal debt (contrary to the
contract of transfer of receivables) has not
been regulated under the TCC. According
to Sevi, “for this reason, it may be considered
that, in accordance with the principle of free-
dom of form prevailing in our law, the parties
are free to conclude the transfer contract in
an oral, written or official manner without
being bound to any particular form (TCO art.
12/1).3¢" It should be noted that the creditors’
permission is required to enforce the internal
undertaking of debt agreement under the
article 195 of the TCO. Therefore, the basic
share transfer of shares which are not fully
paid or partially paid should be approved by
the company. To be brief, the share transfer
agreement made concerning the basic shares
which are not fully paid or partially paid by the
shareholdersis in fact the internal undertaking
of debt contract regulated under the TCO and
the creditor's permission is required for this
transaction. Likewise, regarding the legal lim-
itations of the transfer of shares, the transfer of
basic registered shares can only be actualized
with the approval of the company unless the
transfer takes place through the inheritance,
the sharing of the inheritance, the provisions
of the property regime between the spouses
or the compulsory execution under the article
491 of the TCC. The scope of such approval is
valid only if the credit proficiency of the trans-
feree is doubtful and the requested assurance
are not given by the transferee and the com-
pany may refuse to grant the approval.

IV. CONCLUSION

The transfer of shares in joint stock com-
panies may be restricted under the Turkish
TCC. While the transfer of tied up bonds
takes place in accordance with the provi-
sions of the TCC, the transfer of basic shares
which is not explicitly regulated under the
TCC takes place in accordance with the pro-
visions of the TCO. The transfer of the basic
shares varies depending on whether the
price of the basic share has been paid or not.
In the case of fully paid basic shares, the reg-
ulations for transfer of the receivables shall
be applied in the transfer of these shares
since the shareholder has no debts to the
company. The internal undertaking of debt
provisions shall be applied in the basic share
transfers, which is fully or not fully paid. The
shareholder’s capital debt to the company
has not been fulfilled by the shareholder.

bor¢ Ustlenmesi sdzlesmesinin sekil sartina
iliskin (alacagin devri s6zlesmesinin aksine)
bir hukim bulunmamaktadir. Sevi'ye gore,
“Bu sebepten 6turd, hukukumuzda hakim
olan sekil serbestisi ilkesi uyarinca, taraflari-
nin s6z konusu nakil sézlesmesini herhangi
6zel sekle bagli olmaksizin, s6zlU, yazili veya
resmi sekilde yapabilme hususunda serbest
olduklar dusunulebilir (TBK m.12 f.1)"3,
Ancak su kisma da dikkat cekmek gerekir
ki, TBK madde 195’e gore borcun i¢ Ustle-
nilmesi sozlesmesinin gecerli olmasi icin
alacaklinin izni gerekmektedir. Dolayisiyla,
bedeli tamamen veya kismen 6denmemis
ciplak pay devrinde payin ait oldugu sirket
tarafindan ilgili pay devrine onay verilmeli-
dir. Kisacasl, bedeli tamamen 6denmemis
ciplak pay sahiplerinin, ciplak payin devri
icin yapmis olduklarn pay devri s6zlesmesi,
aslinda TBK'da duzenlenmis olan borcun
ic ustlenilmesi sozlesmesi hukmundedir ve
alacaklinin izni gerekmektedir. Keza TTK'nin
da pay devrinin kanuni sinirlamalarina iliskin
491. maddesinde de duzenlendigi Uzere,
bedeli tamamen 6denmemis nama yazili
paylarin devri, s6z konusu devir miras, mi-
rasin paylasimi, esler arasindaki mal rejimi
hakamleri veya cebri icra yoluyla gercek-
lesmedigi surece, ancak sirketin onayi ile
gerceklesebilir. S6z konusu onayin kapsa-
mi yalnizca devralanin 6deme yeterliliginin
stpheli oldugu ve istenen teminatlarin dev-
ralan tarafindan verilmemesi durumlari igin
gecerli olup, bu durumda sirket onay verme-
yi reddedebilir.

IV. SONUC

Anonim sirketlerde pay devri, payin senede
baglanmis olup olmamasina gore degisiklik
gostermektedir. Paya baglanmis senetlerin
devri TTK hukumlerine gore gerceklesirken,
TTK'da agik¢ca duzenlenmeyen c¢iplak pay-
larin devri TBK hukumleri dog@rultusunda
gerceklesmektedir. Ciplak paylarin devri ise
ciplak payin bedelinin 6denmis veya 6den-
memis olmasina gore degisiklik gostermek-
tedir. Bedeli tamamen 6denmis ¢iplak pay-
larda, pay sahibinin sirkete karsi bir borcu
kalmadigricin bu paylarin devrinde alacagin
devri hukumleri uygulanmaktadir. Bedeli
tamamen veya kismen 6denmemis c¢iplak
paylarda ise, pay sahibinin sirkete karsi ser-
maye borcunun pay sahibi tarafindan yerine
getirilmemis olmasi sebebiyle, s6z konusu
¢iplak pay devirlerinde borcun i¢ Gstlenmesi
hukumleri uygulanmaktadir.
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ANONIM SIRKETLERDE
PAY DEVRI, PAYIN
SENEDE BAGLANMIS
OLUP OLMAMASINA
GORE DEGISIKLIK
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