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ABSTRACT

The “take or pay” clause is frequently found in con-
tracts for power and energy projects such as natural
gas, electricity, and oil. It has played an essential role
in energy agreements both because of its historical
character and the role of trade balance in the relevant
market. This clause has become one of the main pro-
visions in such energy agreements as it provides an
equal distribution of risks in addition to meeting sup-
ply and demand by providing income flow. Take or
pay clauses impose debts on both parties but do not
constitute an ordinary debt for the buyer. This article
will examine the unique characteristics of these claus-
es and the obligations imposed on the parties.
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OZET

Genellikle dogal gaz, elektrik ve petrol gibi enerji projele-
rine yonelik sozlesmelerde karsimiza ¢ikan ‘al ya da ¢de’
klozu gerek tarihteki rolu gerek ilgili piyasadaki ticari den-
ge rolu sayesinde, enerji sdzlesmelerinde Gnemli bir yere
sahip olmustur. S6z konusu kloz, gelir akisinin saglanarak
arz talebinin karsilanmasina ek olarak risklerin esit bir se-
kilde paylastinimasini sagladigi icin bu tur enerji sozles-
melerindeki temel klozlardan biri olmustur. Al ya da 6de
klozlari her iki tarafin Uzerine borg yuklemekte ancak alici
acisindan siradan bir borg teskil etmemektedir. Makalemiz
bu klozlarnn kendine has ¢zelliklerini ve taraflara yukledigi
yukumlulukleri inceleyecektir.
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In this paper, the debts of the parties and the characteristics of this clause will be
examined in the context of contract law.

Calismamizda ‘al ya da 6de’ klozu bulunan sozlesmelerde taraflari borclar: ve bu klozun
ozellikleri incelenecektir.

4

FOOTNOTE

1 Sara ALIYEVA, “The Take Or Pay
Clause Applied To Natural Gas Con-
tracts In Comparative Law “ Published
LLM Dissertation, Ankara University,
The Institute of Social Sciences,
Ankara 2014, p. 44.

I.INTRODUCTION

Agreements with a “take or pay” clause are
agreements that impose debts on both par-
ties. Agreements in which the parties gener-
ally agree to purchase a particular product
or to provide a service are those in which the
buyer is obliged to pay the amount agreed
under the terms of the agreement, even if he
does not receive or use this service. In other
words, the take or pay clause is, in a way, an
agreed guarantee of purchase between the
parties. The buyer is obliged to pay even if
he does not receive or use the product or
service. The seller is required to deliver to
the buyer the specified amount of product
or service that is agreed to be sold in the
agreement. The buyer is obliged to pay the
seller's price to the seller under the stipulat-
ed terms and conditions of the agreement.’
In this paper, the debts of the parties and the
characteristics of this clause will be exam-
ined in the context of contract law.

Il. THE DEBTS
OF PARTIES IN
AGREEMENTS WITH A
TAKE OR PAY CLAUSE

In agreements with a take or pay clause, the
parties should be cautious when deciding

I. GIRIS

‘Al ya da 6éde’ klozunun bulundugu sozles-
meler her iki tarafa bor¢ yukleyen sozles-
melerdir. Taraflanin genel anlamda belli bir
uranuan satin alinmasi veya hizmetin sag-
lanmasi konusunda anlastiklari, alici tarafin
bu hizmeti almasa veya kullanmasa dahi
sozlesme hukamleri uyarinca kararlastirilan
miktar 6demekle yukumlu oldugu soézles-
melerdir. Baska bir deyisle, ‘al ya da &de’
klozu (take or pay clause) bir nevi taraflar
arasinda anlagmaya varilmig bir aim garan-
tisidir. Alicinin Grana veya hizmeti almasa
yahut kullanmasa dahi édeme yukumlulu-
@gu bulunmaktadir. Satici sdzlesmede satimi
kararlastirilan ariin veya hizmet belirlenen
miktarda aliciya teslimiyle, alici ise satilani-
nin bedelini sdzlesmede 6ngoérulen sartlar
ile bagli olarak saticiya 6demekle yukamlu-
duar.” Calismamizda ‘al ya da 6de’ klozu bu-
lunan sézlesmelerde taraflarin borglari ve bu
klozun 6zellikleri incelenecektir.

Il. AL YA DA ODE

KLOZU BULUNAN
SOZLESMELERDE
TARAFLARIN BORCLARI

Al ya da 6de klozunun bulundugu sézles-
melerde taraflarin asgari kapasiteyi(miktari)
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the minimum capacity (amount). In such an
agreement, the buyer cannot raise any ob-
jection regarding the usage of the service
provided and is liable to pay the determined
amount. Therefore the parties should not
enter into commitments that they cannot ful-
filand should carry out the necessary inves-
tigation and research. This is because the
parties will remain liable even in the event of
a breach caused by the buyer, as the parties
have agreed to the guarantee of purchase. If
there is a breach, the buyer is committed to
paying for a service that he may never use
for the duration of the contract. In the event
of a deficiency in the service provided due
to the seller's deficiency, however, the seller
is subject to the obligations under the agree-
ment terms and any penalty conditions that
may apply, which should be determined by
the parties. As there is no mandatory provi-
sion in the law on the obligations and pen-
alty conditions of the parties, the trading
parties may freely determine the terms of the
penalty. The critical issue here is that in such
agreements, the payment will be made con-
cerning capacity. The parties agree on the
size or capacity and a payment relationship
accordingly takes place. The seller produc-
es and delivers the amount agreed in the
agreement. Even if the buyer does not re-
ceive or use this amount, he is forced to pay
the minimum amount as provided for under
the terms of the contract.

ENERJI TEDARIK SOZLESMELERINDE AL YA DA ODE KLOZU
(TAKE OR PAY CLAUSE)

kararlastirirken tedbirli davranmasi gerek-
mektedir. Sozlesmede ‘al ya da 6de’ klozu
bulunmasi durumunda alici, verilen hizmeti
kullanip kullanmamasi hususunda herhangi
biritiraz ileri suremeyecek ve belirlenen tuta-
r 6demekle yokumlu olacaktir. Bu tur sozles-
melerde taraflar yerine getiremeyecekleri ta-
ahhutler altina girmemeli ve bu dogrultuda
gerekli inceleme ve arastirmayi yapmalidir-
lar. Aksi takdirde, taraflar alim garantisinde
anlastiklarindan dolayi alicinin kendi sebe-
biyet verecedi bir ihlalde dahi sorumluluklan
devam edecektir. Bu durumda, alici belki hi¢
kullanmayacagi bir hizmetin bedelini uzun
bir sure boyunca 6demek zorunda kalacak-
tir. Bir diger durumda ise saticinin kusuru
sebebiyle verilen hizmette bir eksiklik olmasi
durumunda so6zlesme hukumleri uyarinca
saticinin hangi yakumluluklere tabi olacagi
ve uygulanabilecek ceza kosullar taraflarca
belirlenmelidir. Taraflarin yukumlulukleri ve
ceza kosullarina iliskin kanunda herhangi
bir emredici hukim bulunmamasi sebebiyle
ceza kosullar tacir taraflarca serbestce belir-
lenebilecektir Burada énemli olan husus bu
tar s6zlesmelerde 6demenin kapasiteye ilis-
kin yapilacak olmasidir. Taraflar belli bir ka-
pasite miktarinda anlasir ve bu dogrultuda
odeme iliskisi gerceklesir. Satici s6zlesmede
kararlastirilan miktari Ureterek teslim eder.
Alici bu miktar almasa veya kullanamasa da
sozlesme sartlarn uyarinca teslim edilen as-
gari kapasiteyi 6demekle yukamludur.
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I1l. TAKE OR PAY
AND LONG-TERM
AGREEMENTS

A. History of the Take or Pay
Clause

Take or pay provisions are often found in
long-term energy supply agreements. Take
or pay contracts may be included in natural
gas, electricity, petroleum, and other energy
trading agreements. The seller shall deliver
the product or service to the buyer under the
contractual provisions, and the buyer shall
use the product or service provided and is
liable to pay the money even if he does not.
It can be said that due to the conditions in
these agreements, the parties are under
burdensome obligations. For example, in
long-term natural gas agreements, take or
pay requirements are added and the price is
indexed to petroleum. Thus, while the quan-
tity risk remains on the side of the importer,
the price risk remains with the exporter with
the application of the price index.?

The reason why take or pay clauses are in-
cluded in long-term energy agreements is
related to the chemistry of energy resources.

111. AL YA DA ODE
VE UZUN SURELI
SOZLESMELER

A.Alyada Ode Klozu’'nun
Tarihgesi

Al ya da 6de hukumleri genellikle uzun su-
reli enerji tedarik sozlesmelerinde karsimiza
ctkmaktadir. Al ya da 6de sozlesmeleri do-
galgaz, elektrik, petrol ve sair enerji alim-sa-
tim anlasmalarini  kapsamaktadir. Satici
sOzlesme maddeleri uyarinca Urunu veya
hizmeti aliciya ulastiracak, alici ise ulastirilan
uran veya hizmeti kullanacak veya kullan-
masa dahi parasini 6demekle yukumlu ola-
caktir. S6z konusu kloza sahip s6zlesmeler-
de sartlarin bu dog@rultuda olmasi sebebiyle
taraflarin agir yukamlulukler altina girdigi
soylenebilir. Ornegin, uzun vadeli dogal gaz
anlagmalarinda ‘al ya da 6de’ yukumluluk-
leri eklenmekte ve fiyat petrole endekslen-
mektedir. Boylece miktar riski ithalatcinin
tarafinda kalirken, fiyat endeksi uygulamasi
ile fiyat riski ihracatcida kalmaktadir.?

Al ya da &de klozlarinin uzun sureli enerji
sOzlesmelerinde yer almasinin sebebi ener-
ji kaynaklarinin kimyasi ile ilgilidir. Ozellikle
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In particular, the extraction, processing, and
storage of natural gas resources is a complex
process.® Such processes are not confined
to natural gas but occur also in the storage
of other energy sources. Because the prepa-
ration of the goods required for the job takes
a long time, the agreement established be-
tween the parties is a long-term agreement.
The take or pay clause has essential func-
tions in these long-term energy agreements.
The first of these functions is “providing reg-
ular income flow".# The extraction process
and transport of natural gas to consumers
requires considerable financial investment.
To meet the significant amounts needed
for the projects in question, natural gas
producers agree loans with banks and they
are financed through credit. Sellers can use
the long-term agreements with buyers as a
guarantee for the banks and thus they are
provided with an income flow. Since there is
more demand for natural gas in winter than
in summer, natural gas producers are en-
sured continuity of income flow by the com-
mitments buyers make under the take or pay

ENERJI TEDARIK SOZLESMELERINDE AL YA DA ODE KLOZU
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dogal gaz kaynaklarinin cikarilma, islenme
ve saklanma asamalarn karmasik bir sure¢
icerisinde gerceklesir.® Sadece dogal gaz
degil, diger enerji kaynaklarinda da ben-
zer surecler gorulmektedir. isin geregi elde
edilmek istenen malin hazirlanmasi uzun bir
sure aldigi icin taraflar arasinda kurulan s6z-
lesme de uzun sureli bir s6zlesme olmakta-
dir. Bu uzun sureli enerji sozlesmelerindeki
‘al ya da 6de’ klozunun temel fonksiyonlari
bulunmaktadir. Bu fonksiyonlardan ilki ‘du-
zenli gelir akisinin saglanmas!” fonksiyo-
nudur.* Dogal gazin cikarilmasi, islenmesi
ve tuketicilere tasinmasi buyuk finansman
yatinmlarini gerektirmektedir. S6z konusu
projelerin ihtiyag duydugu yukla meblag-
larin karsilanmasi icin dogal gaz ureticileri
bankalar ile kredi Uzerinde anlagsmakta ve
kredi araciligi ile finansmani saglamaktadir-
lar. Bu dogrultuda bankalara teminat vere-
bilmek icin alicilarla uzun sureli sbzlesmeler
kurmakta ve boylece gelir akisi da saglaya-
bilmektedirler. Kis mevsiminde dogal gaza
yaz mevsimine gore daha fazla talep olmasi
sebebiyle dogal gaz ureticileri gelir akisinin

Take or pay provisions are often found in long-term energy

supply agreements.

Al ya da 6de hiikiimleri genellikle uzun siireli enerji tedarik
sozlesmelerinde karsimiza cikmaktadir.

clause.® The second function is “providing
security of supply”. Thanks to this clause,
a buyer who makes a long-term agreement
is relieved of the burden of seeking a sell-
er during periods of increased demand for
natural gas.® The third function is “the dis-
tribution of risk.” Risk is not incurred on one
side in these agreements; on the contrary, it
is distributed between the parties. Accord-
ingly, “the seller assumes the risks related
to production, and the buyer assumes the
risks related to decreases in market de-
mand”.” The last function of the take or pay
clause is the “price-decreasing effect.” The
price-decreasing effect was emphasized in
the case Frey V. Amoco Production Co. In
a gas purchasing agreement, total revenue
is the function of the quantity and price. Ac-

devamlligini saglamak icin ‘al ya da 6de’
klozuunu kullanarak alicidan taahhut almak-
tadirlar.® ikinci fonksiyon ise ‘arz guvenligi-
nin saglanmasi'dir. Bu kloz sayesinde uzun
sureli bir s6zlesme yapan alici, dogal gaza
talebin arttigi donemlerde satici aramak kul-
fetinden kurtulmaktadir.? Ugunct fonksiyon
ise ‘risklerin dagitilmasi’ olup uzun sureli
olarak akdedilen bu sozlesmelerde risk tek
tarafta toplanmis degildir; aksine taraflar
arasinda dagitilmistir. Buna gore “satici Ure-
time iligkin riskleri, alici pazar talebinin dus-
mesine iligkin riskleri Ustlenir.”” Al ya da 6de
klozunun son fonksiyonu ise ‘fiyat dasurucu
etkisidir. Fiyat dusurucu etki Frey V. Amoco
Production Co. davasinda vurgulanmistir.
Buna gore, “Bir gaz alim anlasmasinda top-
lam gelir, miktar ve fiyatin bir fonksiyonudur.
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cording to this, “(b)ecause the producer will
want to set a lower price to ensure that the
pipeline operator receives or pays the speci-
fied minimum quantity of gas, the take or pay
provision will effectively reduce the price for
each unit of gas that will be required from
the pipeline operator. Therefore, in the ab-
sence of a take or pay provision, the price of
the gas, and thus the goodwill above it, will
increase..."®

B. The Main Functions of Take or
Pay Clauses

The take or pay clause has played a conven-
tional role in the trade of natural gas, elec-
tricity, and oil. It is necessary to examine the
history of the energy industry to understand
this role. In the past, due to the lack of lo-
gistic techniques, the distance that natural
gas could be transported was limited. For
this reason, at the beginning of the twenti-
eth century, natural gas producers held that
extracted natural gas extracted was not par-
ticularly valuable. The natural gas market is
very small compared to the oil market, and it
was costly to transport and produce. Initial-
ly, sales were made only to monopolies, and
natural gas producers had no other custom-
ers. However, after the take or pay clause
was introduced in the relevant market, the
imbalance was fixed. Take or pay provisions
are used in electricity generation and sales
agreements, which have the same content
as natural gas agreements. One of the dis-
tinctions between electricity and natural gas
is that natural gas cannot be stored and has
to be consumed directly, while electricity
can be carried and stored more efficiently.®

IV. THE PLACE OF TAKE
OR PAY CLAUSES IN
TURKISH LAW

In Turkish Law, the principle of take or pay
is discussed under build-operate-transfer
projects. The Administration guarantees
purchase of goods produced or services
provided to the project. As per Atrticle 3 of
the Build-Operate Model and the Regula-
tion on the Establishment and Operation of
Electricity Generation Plants and Regulation
of Energy Sales (“Regulation”), the purchase
guarantee is defined as: “(a)ccording to the
characteristics and location of the gener-
ation facility to be established, the amount
... of the energy (production amount) to be
produced in the said production facility in

Cunkua uretici, boru hatti isleticisinin belir-
lenmis minimum miktar gazi almasini ya da
o6demesini saglamak icin daha dusuk bir
fiyat belirlemek isteyecek, boylece al ya da
6de hukmu ureticinin her bir Unite gaz igin
boru hatti igletenden isteyecegi fiyati, etkin
bir sekilde dusurecektir. Bu nedenle al ya da
6de hukmunun olmamasi durumunda gazin
fiyati ve dolayisiyla onun Uzerindeki serefiye
Ucreti, artacaktir...”®

B. Al ya da Ode Klozunun Temel
Fonksiyonlan

Al ya da 6de klozu dogalgaz, elektrik ve
petrol ticaretinde geleneksel bir role sahip
olmuslardir. Bu rolu kavrayabilmek i¢in ener-
ji endustrisinin tarihini incelemek gerekir.
Tarihte modern lojistik tekniklerinin bulun-
mamasi sebebiyle dogalgazin tasinabildigi
mesafe sinirli kalmisti. Bu sebeple yirminci
yuzyilin baslarinda dogalgaz ureticileri, ¢I-
karttiklari dogalgazin degerli olmadigini
dusunmuslerdir. Dogalgaz piyasasl, petrol
piyasasi ile karsilastinlamayacak kadar ku-
cuk olup, uretilmesi ve tasinmasi ise ¢ok
pahalidir. ilk baslarda satislar sadece tekel-
lere yapilmakta ve dogalgaz ureticilerinin
baska musterileri bulunmamaktaydi. Fakat
sonrasinda al ya da 6de klozunun kullanimi
ile birlikte ilgili piyasadaki dengesizlik gide-
rilmistir. Elektrik tretimi ve satisinda da ‘al
ya da 6de’ klozlarn yer almakta olup, bu s6z-
lesmeler dogalgaz sozlesmeleri ile benzer
iceriklere sahiptir. Elektrik ve dogalgaz ara-
sindaki farklardan biri de dogalgazin stokla-
namamasi ve derhal tuketilmesi gerektigidir.
Halbuki elektrik, dogalgaza gore daha kolay
tasinabilir ve saklanabilir bir enerji taradar.®

IV. AL YA DA ODE
KLOZLARI'NIN TURK
HUKUKUNDAKIi YERIi

Turk Hukukunda ‘al ya da ode’ ilkesi
yap-islet-devret projelerinde gorulmekte-
dir. idare tarafindan proje sirketine uretilen
mal veya sunulan hizmetin alinacagina
iliskin garanti verilmektedir. Yap-islet Mo-
deli ile Elektrik Enerjisi Uretim Tesislerinin
Kurulmasi ve isletilmesi ile Enerji Satisinin
Duzenlenmesi Hakkinda Yonetmelik (“Yo-
netmelik”) madde 3'te alim garantisi su
sekilde tanimlanmistir: “Kurulacak aretim
tesisinin 6zelliklerine ve yerine gore, ulu-
sal elektrik sisteminin sartlarinda arz-talep
dengesi gozetilerek s6z konusu Uretim
tesisinde Uretilecek enerjinin (Gretim mik-
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terms of the balance of supply and demand
under the conditions of the national electric-
ity system as the percentage to be guaran-
teed by TEAS"."° The take or pay principle is
the guarantee of purchase in the Regulation.

The take or pay clause in Turkish Law has
similar content to the “Minimum Purchase
Commitment." Minimum purchase com-
mitments are discussed under dealership
agreements. These commitments can be
found in transactions between petrol sta-
tions and dealers. They can be made as a
separate agreement and parties may decide
the penalty clause. According to the litera-
ture, the minimum purchase commitment
has three functions. These are:

i) such provisions are penalty clauses,

i) a regulation that states compensation as a
lump sump, or,

iii) except that there are two possibilities of
its own regulation™.

As in the take or pay clause, there is a guar-
antee of purchase; the buyer commits the
seller to provide a certain quantity of a prod-
uct, and a penalty clause can be defined in
case of breach of this obligation.

There are many cases covering the mini-
mum purchase commitments. For instance,
in a 2014 judgment, the Court of Cassation
included a minimum purchase commitment.
Part of the decision refers to this commit-
ment: “(t)he plaintiff's attorney stated that in
accordance with the dealership agreement
dated 03.12.2004 between the client and
the defendant, the defendant had violated
the minimum purchase commitment and
that his client would be subject to the penal-
ty clause and deprivation of profit under Arti-
cle 9/b of the agreement and demanded and
sued for the decision to collect 10,000 TL
from the defendant with rediscount interest
without prejudice to the surplus”."?Accord-
ing to the article specified in the Agreement,
the defendant violated his commitment and
was subject to criminal terms. As in the take
or pay clause, the buyer who guaranteed
the purchase was obliged to pay the fee
even though he did not receive the product
or service. The guarantee obligation of the
contracting party has an important place in
such clauses. According to another decision
of the Court of Cassation dated 2015, “(t)he
plaintiff attorney stated that two separate
dealership agreements were concluded be-
tween the parties, that the defendant acted
in contradiction with the contract and pro-
vided fuel from other sources, that he did

ENERJI TEDARIK SOZLESMELERINDE AL YA DA ODE KLOZU

(TAKE OR PAY CLAUSE)

tar) TEAS tarafindan satin alma garantisi
verilecek yuzde olarak miktarini, ... ifade
eder.”% Al ya da 6de ilkesi Yonetmelik ice-
risinde yer alan satin alma garantisi olarak
karsimiza cikar.

Al ya da 6de klozu Turk Hukuku’'ndaki
‘Asgari Alim Taahhutleri’ ile de benzerlik
gostermektedir. Asgari alim taahhutleri
ozellikle bayilik s6zlesmelerinde goérulur.
Buna 6rnek olarak akaryakit istasyonlan
ile dagiticilar arasindaki sozlesmelerde
gorulen taahhutler verilebilir. Bu taahht
ayri bir sézlesme olarak da yapilabilir ve
taraflar cezai sart belirleyebilirler. Asgari
alim taahhudunun hukuki niteligi konu-
sunda doktrinde esas itibariyle tc¢ ihtimal
Uzerinde durulmaktadir. S6z konusu ihti-
maller, i) Boyle kayitlarin cezai sart oldugu,
i) Tazminati géturt olarak belirleyen bir
duzenleme oldugu veya iii) iki ihtimalin di-
sinda kendisine 6zgu bir dizenleme oldu-
gu, seklindedir.m ‘Al ya da 6de’ klozunda
oldugu gibi ortada bir alim garantisi vardir,
yani alici, saticiya belirli miktarda aranu
teslim alacagina dair taahhut vermektedir,
bu yukumlulugunun ihlali halinde de 6de-
necek bir cezai sart belirlenebilir.

Asgari alim taahhudunun konu oldugu
birden fazla emsal Yargitay kararina rastla-
mak mumkuandar. Ornegin, Yargitay 2014
tarihli bir kararinda asgari alim taahhudu-
ne yer vermistir. Kararin bir béolumunde
bu taahhutten bahsedilir: “... Davaci vekili,
muvekkili ile davali arasinda duzenlenen
03.12.2004 tarihli bayilik s6zlesmesi uya-
rinca davalinin asgari alim taahhadunu
ihlal ettigini, sozlesmenin 9/b maddesi
uyarinca muvekkilinin cezai sart alacagi
ve kar mahrumiyeti alacagi dogdugunu
belirterek fazlaya dair haklar sakli kalmak
kaydiyla 10.000 TL cezai sart alacaginin
reeskont faiziyle davalidan tahsiline karar
verilmesini talep ve dava etmistir...”'? S6z-
lesmede belirlenmis olan maddeye gore,
davali taahhudunu ihlal etmis ve cezai
sarta maruz kalmistir. ‘Al ya da 6de’ klo-
zunda da oldug@u gibi alim garantisi veren
alici irun veya hizmeti almasa dahi ucre-
ti ©demek zorundadir, eger bir cezai sart
belirlenmisse bu ceza da tahsil edilir. Ta-
ahhut veren tarafin garanti yakamlalagua
bu tur klozlarda 6nemli bir yere sahiptir.
Yargitay'in 2015 tarihli diger bir kararina
gore “... Davaci vekili, taraflar arasinda iki
ayri bayilik s6zlesmesi akdedildigini, da-
valinin s6zlesmeye aykiri davranarak bas-
ka kaynaklardan akaryakit temin ettigini,
taahhudundeki miktarda mal almadigin,
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AGREEMENTS WITH
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ARE THOSE THAT THE
PARTIES USUALLY
AGREE ON THE SALE
OF A PRODUCT OR
SERVICE.
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THE “TAKE OR PAY” CLAUSE IN ENERGY SUPPLY AGREEMENTS

(TAKE OR PAY CLAUSE)

not receive the number of goods under his
commitment, that the client terminated the
agreement, and that the punishment was
exercised in accordance with the agree-
ment.”'® The plaintiff had breached the war-
ranty obligation.

V. CONCLUSION

Agreements with take or pay clause are
those that the parties usually agree on the
sale of a product or service. However, the
main distinction between take or pay clause
agreements and other agreementsisthatthe
buyer is entirely liable for paying the agreed
amount due to the contractual obligations
regardless of whether or not he uses the
goods or services. In this context, the take or
pay clause appears as the buyer's guarantee
of purchase to the seller. Take or pay provi-
sions are often included in long-term energy
agreements. These clauses have an essen-
tialrole in the energy market, such as natural
gas, electricity, and petroleum, etc. The take
or pay clause has four primary functions that

so6zlesmenin muvekkili tarafindan feshe-
dildigini, taahhutname uyarinca cezai
sart alacaginin dogdugunu belirterek...” "3
davali verdigi taahhudu, baska bir deyis
ile garanti yukumlalugunu ihlal etmisgtir.

V. SONUC

‘Al ya da 6de’ klozunun bulundugu sozles-
meler taraflarin genellikle bir aran veya hiz-
metin satisinda anlastiklar sozlesmelerdir.
Ancak s6z konusu klozun bulundugu s6z-
lesmelerin siradan iki tarafli szlesmelerden
en buayuk farki, alicinin mali veya hizmeti
kullanip kullanmayacagi fark etmeksizin
sozlesmeden dogan yukumlulugu dolayi-
siyla kararlastinlan tutari 6demekle sorumlu
olmasidir. Bu kapsamda al ya da ¢de klozu
alicinin saticiya verdigi alim garantisi olarak
karsimiza cikar. Al ya da 6de klozlari genel-
likle uzun sureli enerji sozlesmelerinde yer
almaktadir. Bu klozlar dogal gaz, elektrik ve
petrol vb. enerji kaynaklarinin piyasasinda
onemli bir role sahiptir. Al ya da 6de klo-
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enabile it to be used in this market. These are
to ensure regular income flow and securi-
ty of supply to help distribute risks, and to
have a price-lowering effect. As a result of
the competition between natural gas sellers
and oll sellers, a solution was provided un-
der the take or pay clause in the natural gas
agreements, and the natural gas market was
developed. The take or pay clause put the
buyer under the obligation to guarantee risk
sharing between the parties, and the trade
balance in the energy market is established
in this way.
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