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ABSTRACT

International disputes have started to emerge due to
the international trade that develops day by day be-
cause of globalization. Nowadays, especially due to
technological developments and innovations, more
technical issues have begun to be addressed in the
disputes that are subject to commercial life and ac-
cordingly alternative dispute resolution methods
such as arbitration have been established in order to
settle the disputes by means other than the court pro-
ceedings.

Today, arbitration is one of the most preferred alternative
dispute resolution methods. Arbitrators are authorized
to settle the dispute with the parties’ agreement that the
dispute between them shall be settled by arbitration.

Especially in the arbitration dispute resolution meth-
od, which manifests itself in international commercial
contracts; place of arbitration law plays a role in the
validity, supervision and regulation of arbitration and,
determining the law to be applied to the main con-
tract which includes the main points adopted in the
determination of the law to be applied to the arbitra-
tion when the parties do not choose a law of arbitra-
tion. In this context, the determination of the place of
arbitration is of great importance both in determining
the rules of law to be applied to the main contract and
in the implementation of the arbitration agreement.
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OZET

Kuresellesme sonucu uluslararasi ticaretin her gecen
gun gelismesi sebebi ile uluslararasi alanda uyusma-
zliklar ortaya ¢ikmaya baslamis ve yerel mahkemelere al-
ternatif olacak uyusmazlik ¢ozum yollarinin varigina ih-
tiyac duyulmustur. Gunumuzde ticari hayata konu olan
uyusmazliklarda, ¢zellikle teknolojik gelismeler ve yeni-
likler nedeniyle daha teknik konular ele alinmaya baslan-
mis ve buna bagli olarak uyusmazliklann mahkemelerde
gorulen dava disinda yollarla hallolmasi icin tahkim gibi
alternatif uyusmazlik cozum yollar ihdas edilmistir.

Tahkim, uyusmazlik ¢6zum yolu olarak gunumuzde-
ki en cok tercih edilen alternatif cozum yollarindan
biridir. Taraflann, aralarindaki uyusmazligin tahkim
yoluyla cozulecegi konusunda anlasmalar ile be-
raber uyusmazligin ¢cozumunde hakemlere yetki
taninmaktadir. Ozellikle uluslararasi ticari sozlesm-
elerde kendini gosteren tahkim ile uyusmazliklarin
cozumlenmesi yolunda, taraflarca bir hukuk secimi
yapilmamissa, uygulanacak hukukun tespitinde ben-
imsenen temel noktalari iceren asil sdzlesmeye uygu-
lanacak hukukun yani sira, tahkim yargilamasinin
gecerliliginde, denetlemesinde ve duzenlenmesinde
sOz sahibi olacak olan tahkim yeri hukuku rol oyna-
maktadir. Bu kapsamda, tahkim yerinin belirlenmesi,
hem asll sdzlesmeye uygulanacak olan hukuk kural-
larinin belirlenmesinde hem de tahkim anlagsmasinin
uygulanmasinda buyuk bir oneme sahiptir.

—=> ANAHTARKELIMELER

ALTERNATIF UYUSMAZLIK COZUM
YOLLARI, TAHKIM, TAHKIM YERI,
TAHKIM YERININ ONEMI, TAHKIM
YERI SECIMI
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THE SIGNIFICANCE OF THE PLACE OF ARBITRATION

When alternative dispute resolution methods are analysed, it is seen that arbitration is
the most common alternative dispute resolution method. Arbitration is one of the most
frequently used dispute resolution methods especially in international commercial

disputes.

Alternatif uyusmazlik ¢6ziim yontemleri incelendiginde, en yaygin alternatif uyusmazhk
cOziim yontemi olarak tahkimin uygulanmakta oldugu goriiliir. Tahkim, 6zellikle
uluslararasi nitelikteki ticari uyusmazliklarda en cok basvurulan uyusmazhk coziim

yollarindan biridir.
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I.INTRODUCTION

When alternative dispute resolution methods
are analysed, it is seen that arbitration is the
most common alternative dispute resolution
method. Arbitration is one of the most fre-
quently used dispute resolution methods es-
pecially in international commercial disputes.

In settling the disputes through arbitration, it
is foreseen that the disputes that have arisen
or may arise shall be resolved by the arbitra-
tors and not by the courts. The place of ar-
bitration is the place where the arbitration is
judicially linked and it determines the proce-
dural law to be applied to the arbitration The
designation of the place of arbitration is par-
ticularly important for the determination of
the law to which the arbitration proceedings
are governed. Because if the parties have
not decided otherwise, place of arbitration
law shall apply to the merits of the dispute
subject to arbitration.

In this article, what kind of dispute resolu-
tion method arbitration is, determination of
the place of arbitration which is one of the
elements of the supreme law and place of
arbitration to be determined by the parties'
agreement, the importance of the place of
arbitration and, the issues to be considered
in the selection process of the place of arbi-
tration will be examined.

I. GIRIS

Alternatif uyusmazlik ¢é6zam yontemleri
incelendiginde, en yaygin alternatif uyus-
mazlik ¢6zum yontemi olarak tahkimin
uygulanmakta oldugu goéralar. Tahkim,
ozellikle uluslararasi nitelikteki ticari uyus-
mazliklarda en ¢ok bagvurulan uyusmazlik
¢6zum yollarindan biridir. Tahkim ile uyus-
mazliklarin  ¢ézumlenmesinde, dogmus
veya dogabilecek olan uyusmazliklarin
mahkemelerce degil, hakemler tarafindan
¢ozulmesi ongorulmektedir. Tahkim yeri
ise tahkime uygulanacak usul hukukunu
belirleyen ve tahkimin yargisal olarak bag-
lantisinin kuruldugu yerdir. Tahkim yerinin
belirlenmesi, 6zellikle tahkim yargilamasi-
nin tabi oldugu hukukun belirlenmesi a¢I-
sindan 6nem tasir. Zira taraflar aksine karar
vermemislerse tahkim konusu uyusmazli-
gin esasina tahkim yeri hukuku uygulanir.
Bu makalede tahkimin nasil bir uyusmaz-
ik ¢6zum yolu oldugu, tahkim hususunda
taraflarin anlasmasiyla belirlenecek olan
amir yasa ve tahkim yeri unsurlarindan
tahkim yerinin belirlenmesi, tahkim yerinin
o6nemi ve tahkim yerinin sec¢ilmesi surecin-
de dikkate alinmasi gereken hususlar ince-
lenecektir.
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I1. ARBITRATION,
ARBITRATION TYPES
AND PLACE OF
ARBITRATION

A. Arbitration and Arbitration Types

As a result of technological developments
and innovations that have emerged in the
international arena caused by the globali-
sation, more technical issues have started
to addressed in settling disputes and there-
fore, there is a need for swift, effective and
permanent dispute resolution methods.

Arbitration is one of the alternative dispute
resolution methods that have been used
more with the development of international
trade. Nowadays, especially in commercial
disputes, it is seen that the arbitration pro-
cedure is frequently resorted because of the
high workload of local courts and inadequa-
cy of resolving disputes requiring expertise.
Arbitration may be defined as the parties
agreeing in writing to settle the disputes
that have arisen or may arise between the
parties by arbitrators, instead of state courts,
provided that the disputes are allowed to be
resolved by arbitration. 2 In this way arbitra-
tion provides the parties with faster dispute

TAHKIMDE TAHKIM YERININ ONEMI

Il. TAHKIiM, TAHKIM
TURLERIiI VE TAHKIiM YERI

A. Tahkim ve Tahkim Tiirleri

Kuresellesmenin bir sonucu olarak ulus-
lararas! ticaret hayatinin yayginlagsmasiyla
uluslararasi alanda ortaya ¢ikan teknolojik
gelismeler ve yenilikler sonucunda, uyus-
mazliklarin ¢6zamunde daha teknik konular
ele alinmaya baslanmis ve bu nedenle surat-
li, etkili ve kalict uyusmazlik ¢ozam yollarinin
varligina intiya¢ duyulmustur.’

Tahkim, uluslararasi ticaretin de gelismesiy-
le birlikte daha ¢ok kullanilmaya baslanmis
olan alternatif uyusmazlik ¢ézim yontem-
lerinden biridir. Gunumuzde 6zellikle ticari
uyusmazliklarda, yerel mahkemelerin yogun
olmasi ve uzmanlik gerektiren uyusmazlik-
larin  ¢ozumlenmesi bakimindan yetersiz
kalmasi gibi nedenlerle, uyusmazliklarin
¢o6zumu konusunda tahkim yoluna sikga
basvuruldugu gorulmektedir. Tahkim, tah-
kim yolu ile ¢ozimlenmesine izin verilen
konular kapsaminda olmak kaydiyla, taraflar
arasinda dogmus veya dogabilecek uyus-
mazliklarin mahkemelerde c¢6zumlenmesi
yerine, hakemler araciligiyla ¢ozimlenmesi
konusunda, taraflarin yazili olarak anlasma-
lar seklinde tanimlanabilir.2 Boylece tahkim,
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THE SIGNIFICANCE OF THE PLACE OF ARBITRATION

resolution than lawsuits in the state courts.
Although arbitration is not essentially a judi-
cial activity carried out by the state; the de-
cision given at the end of the arbitration has
a binding effect as the decision of the first
instance courts.

Arbitration is subjected to classifications
such as optional or mandatory arbitration,
national or international arbitration, ad hoc
or institutional arbitration. Mandatory or
statutory arbitration is to resolve certain dis-
putes related to private law in spite of not
signing an arbitration agreement by certain
people, and it is regulated by private regula-
tions that in which cases arbitration should
be obligatory.

Examples for private statutes that regu-
late compulsory arbitration are Law on the
Resolution Through Arbitration of Disputes
Between Agencies and Municipalities with
General, Supplementary and Special Budg-
es and Agencies and Institutions That are
Fully Owned by the State of Municipalities
or the Agencies® numbered 3533 (abol-
ished) and Law on Arbitration of Debts of
Some Public Institutions and Organizations
numbered 2974 (abolished) 4 Optional arbi-
tration, on the other hand, is defined as re-
solving the dispute with arbitrators by sign-
ing an arbitration agreement between the
parties.® In addition to this, institutive arbitra-
tion is an arbitration type that such disputes
can be resolved by an arbitrator or arbitral
tribunal decided by arbitration institution
chosen by the parties. Institutional arbitra-
tion has predetermined procedural rules
that apply to dispute resolution process.®
Lastly, in ad hoc arbitration, the arbitrators,
the procedures that applies to arbitration,
the place of arbitration and the material laws
applied to arbitration decided by the parties
themselves without any mediation of any in-
stitution.”

B. Place of Arbitration

Although it is not a compulsory element re-
quired in arbitration clauses or agreements?,
the place of arbitration decided by the par-
ties plays an important role in determining
the rules that apply in arbitration proce-

uyusmazligin taraflarina, devlet mahkemele-
rinde yapilan yargilamaya nazaran daha hiz-
li bir ¢6zUm sunar. Tahkim esasinda devlet
tarafindan yuratulen bir yargilama faaliyeti
olmamasina ragmen tahkim sonunda veri-
len karar, ilk derece mahkemelerinin karar
gibi baglayici bir etkiye sahiptir.

Tahkim, ihtiyari veya zorunlu (mecburi) tah-
kim, i¢ veya dis tahkim, ad hoc (arizi) veya
kurumsal tahkim gibi siniflandirmalara tabi
tutulmaktadir. Ozel hukuk alanina ait bazi
uyusmazliklarin, bir tahkim sozlesemesi ya-
pilmamasina ragmen belirli kisiler tarafin-
dan ¢dzumlenmesine zorunlu (mecburi) ya
da yasal tahkim denilmekte olup, tahkimin
hangi hallerde mecburi oldugu 6zel yasa
hukumleri ile duzenlenmektedir. Zorunlu
tahkim hallerinin duzenlendigi 6zel yasa-
lara, 3533 sayili Umumi Mulhak ve Hususi
Butcelerle idare Edilen Daireler ve Beledi-
yelerle Sermayesinin Tamami Devlete veya
Belediye veya Hususi idarelere Aid Daire ve
Muesseseler Arasindaki ihtilaflarin Tahkim
Yolile Halli Hakkinda Kanun® ile 2974 sayili
Bazi Kamu Kurum ve Kuruluslarinin Borglari-
nin Tahkimi Hakkinda Kanun (mulga)* 6rnek
olarak gosterilebilir. ihtiyari tahkim ise taraf-
lanin, tahkim sozlesmesi yapmak suretiyle
aralanindaki uyusmazligi hakemler vasitasiy-
la ortadan kaldirmasi olarak tanimlanmakta-
dir.? Ote yandan kurumsal tahkim; taraflarca
secilecek olan bir tahkim kurumu tarafindan
belirlenecek olan tahkim heyeti veyahut
hakem tarafindan, uyusmazliklarin ¢ézuldu-
¢gu tahkim taradar. Kurumsal tahkimde ise
uyusmazliklarin ¢6zimu surecinde uygulan-
masl i¢in 6énceden hazirlanmis usul kurallari
bulunmaktadir.? Son olarak, ad hoc (arizi)
tahkim turtnde ise, somut uyusmazligin ta-
raflarinca hakemlerin, tahkime uygulanacak
olan usul kurallarinin, tahkim yerinin ve uy-
gulanacak maddi hukuk kurallarinin bizzat
belirlenmesi ve hicbir kurumun araciliginin
mevcut olmamasi s6z konusudur.”

B. Tahkim Yeri

Tahkim sarti veya sozlesmesinde, bulunma-
sI zorunlu tutulmus herhangi bir unsur s6z
konusu olmasa da@ taraflarca tahkim yerinin
belirlenmis olmasi, tahkimin usultine uygu-
lanacak kurallarin belirlenmesinde onemli
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dure. ? Selection of the place of arbitration,
determines the law which regulates the ar-
bitration procedure and more importantly,
parties’ rights and the enforcement of arbi-
tration awards. °

Parties, determine the which procedural
law shall apply to arbitration by agreeing
on the place of arbitration (lex arbitri). It is
not a common practice to select the laws to
be applied to arbitration while determining
the laws to be applied to arbitration by the
parties’ free will has been accepted. For this
reason, it is necessary to decide on the place
of arbitration if the applicable law has not
been selected. If applicable law to the case
has not been selected, European Conven-
tion on International Commercial Arbitration
1961 resolves that issue by applying the law
of the place of arbitration to dispute."

According to the one of the most attended
International treaty - that Turkey became a
party in 1991- New York Convention article
V (1), the state court that has been taken for
recognition and approval has entitled to re-
fuse the recognition of arbitration awards
which based on an arbitration clause in
contrast to law of the place of arbitration.
For this reason, according to an opinion in
doctrine, the risk of invalidity in both action
for annulment and recognition removed by
subordinating the validity of the arbitration
agreement to the law of the place of arbitra-
tion and draw up such agreements up ac-
cordingly.

However, it should be noted that, as per the
view of some authors in doctrine, the term of
seat of arbitration is different from the place
of arbitration where the arbitral procedures
to be performed, such as hearings.’ De-
termination of seat of arbitration does not
mean that all hearings and negotiations will
be held at designated place, parties are still
free to choose another place (place of arbi-
tration) to hold such hearings.

Even though determination of the validity of
the arbitration agreement by the law appli-
cable on the place of arbitration is frequent-
ly observed, according to the New York Con-
vention article V/1(a) and United Nations
Commission on International Trade Law

TAHKIMDE TAHKIM YERININ ONEMI

rol oynamaktadir.® Tahkim yerinin secimi,
tahkim prosedurinu duzenleyen yasayi ve
daha 6nemlisi, tahkim kararinin uygulanma-
sina iligkin sureci ve taraflarin haklarini belir-
lemektedir.®

Taraflar tahkim yerini kabul etmekle birlikte,
tahkim i¢in hangi yerin usul hukuku kuralla-
rinin gecgerli olacagini da belirlemis olurlar
(lex arbitri). Tahkim sdzlesmesine uygulana-
cak hukukun taraflarca serbestce belirlene-
bilecegi kabul edilmekte ise de, tahkim s6z-
lesmesinin tabi oldugu hukukun secimi ¢ok
yaygin bir uygulama degildir. Bu sebeple,
tahkim s6zlesmesine uygulanacak hukukun
secilmedigi halllerde, tahkim sozlesmesine
uygulanacak hukukun tespit edilmesi ge-
rekliligi hasil olmaktadir. Bu konuda 1961
Avrupa Konvansiyonu'nun getirdigi ¢ozam,
bir hukuk secimi olmadigi takdirde hakem
kararinin verilece@i Ulke hukukunun yani
tahkim yeri hukukunun, tahkim so6zlesmesi-
ne uygulanmasi seklindedir.™

Uluslararasi alanda en fazla katiim saglanan
anlasmalardan birisi olan ve Turkiye'nin 1991
yiinda katildigi New York Sozlesmesi'nin™ V
(1). maddesi kendisine tenfiz i¢in basvurulan
devlet mahkemesine, tahkim yeri hukukuna
aykin bir tahkim sartina dayanan hakem kara-
rini tenfiz etmeyi reddetmek hakki tanimakta-
dir. Bu sebeple, doktrinde yer alan bir géruse
gore, tahkim sozlesmesinin gecerliligini tah-
kim yeri hukukuna tabi kilmak ve secilen bu
hukuka uygun tahkim s6zlesmesi akdetmek,
hem iptal davasinda hem de tenfiz davasinda
tahkim sozlesmesinin gecersiz kabul edilme-
si riskini ortadan kaldirmaktadir.™

Ancak belirtmek gerekir ki, gunumuzde
doktrinde bazi yazarlar tarafindan tahkim
yeri kavraminin (seat of arbitration), tahkim
prosedurunun icra edilecedi yani durugma-
larin yapilacagi yerden (place of arbitration)
farkli oldugu kabul edilmektedir." Tahkim
yerinin belirlenmesi (seat of arbitration), tim
durusmalarin ve muzakerelerin bu yerde
yapilacagi anlamina gelmemekte ve durus-
malar taraflarca belirlenen baska bir yerde
(place of arbitration) de yapilabilmektedir.

Tahkim anlasmasinin gecerliliginin tahkim
yeri hukukuna gore belirlendigi siklikla go-
ralmekle beraber, bunun nedenleri arasinda
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THE SIGNIFICANCE OF THE PLACE OF ARBITRATION

("UNCITRAL") article 36/1, arbitration agree-
ment shall be evaluated accordingly first the
determined law by the parties and if the ap-
plicable law has not determined, the law of
the state’s where the arbitral decisions have
awarded.

In the practise, generally parties do not pre-
determine the place of arbitration, in such
cases - if the competent arbitration institu-
tion selected as International Chamber of
Commerce (ICC)- the place of arbitration
determined by the arbitrators according to
ICC's arbitrations rules under article 18.

I1l. SIGNIFICANCE OF
PLACE OF ARBITRATION

Determination of the place of arbitration is one
of the mostimportant features of the settling of
disputes with the way of arbitration. Because
place of arbitration determines which courts
are competent on and the scope of this com-
petence of the disputes that will resolve by
arbitration. The most important role played by
the selection of the place of arbitration by the
parties because legal results arising from that
selection. ™

It is necessary to take into consideration that
parties’ decision on place of arbitration and
their free will. However, Court of Cassation
annulled the first instance court decision'® on
recognition of the arbitration award with fol-
lowing reason, “despite the fact that conflicts
may arise from the contract by and between
the parties will be resolved before the British
Arbitration Courts, the conflict has been re-
solved before the International Chamber of
Commerce Court placed in France. Therefore,
first of all whether if there is an International
Arbitration Court placed in England should be
investigated and if so the conflict should be
resolved by such court. “

It should be noted that arbitrations that inde-
pendent from the national laws (a-national) or
has no place of arbitration laws (delocalised),
stayed theoretical and couldn’t put into prac-
tice." United Nations Trade and Development
Conference (“UNCTAD") points out the neces-
sity of the place of arbitration and emphasizes
that UNCITRAL Model law does not recognize
delocalised jurisdictions. According to this,
“delocalised or transnational arbitration award
is not acceptable by UNCITRAL Model Law.” '®

New York Sozlesmesi'nin V/1/(a) hukmu ile
Birlesmis Milletler Uluslararasi Ticaret Huku-
ku Komisyonu (“UNCITRAL") Model Kanun
madde 36/1 hukmu uyarinca tahkim anlas-
masinin 6ncelikle taraflarca secilen hukuka,
boyle bir hukuk seciminin olmamasi halinde
ise tahkim kararinin verildigi tlke hukukuna
gore degerlendirilmesi gerekir.

Uygulamada, taraflarin tahkim anlasmasin-
da genellikle tahkim yerini segmedigi gorul-
mekle beraber, boyle bir durumda -taraflar
arasindaki uyusmazligi ¢cozmek icin Millet-
leraras Ticaret Odasi'nin (ICC) yetkili tahkim
kurumu olarak secilmisse- ICC Tahkim Ku-
rallar’'nin 18. maddesi uyarinca tahkim yeri
hakemler tarafindan belirlenir.

11l. TAHKiM YERININ
ONEMI

Tahkim yerinin belirlenmesi tahkim yolu
ile uyusmazliklarin ¢6zimunde en énemli
unsurlardan biridir. Zira tahkim yeri, hangi
mahkemelerin tahkim ile ¢cozulecegi belir-
lenmis olan uyusmazlik konusunda yetkileri
oldugunu ve bu yetkilerin kapsami belirler.
Taraflarin tahkim yeri secimi, tahkim yerine
bagli hukuki sonugclarin ortaya ¢cikmasinda
en onemli rolu oynamaktadir.'

Tahkim yerinin belirlenmesinde taraflarin
secimi 6nem arz etmekte ve taraf iradeleri-
nin dikkate alinmasi gerekmektedir. Nitekim
Yargitay bir kararinda'®, “(t)araflar arasinda-
ki sozlesmede uyusmazlik giktiginda ingil-
tere’deki Tahkim Mahkemesine gidilecegi
duzenlenmis olmasina ragmen, uyusmazlik
Paris’te bulunan Milletlerarasi Ticaret Odasi
Tahkim Mahkemesince cozulmustar. Hal
boyle olunca, 6ncelikle Londra’da Ulusla-
rarasi Tahkim Mahkemesi'nin bulunup bu-
lunmadigr arastinlmali, var ise uyusmazlik
bu mahkemece ¢cozulmelidir.” gerekgesiile
hakem kararinin tenfizine karar veren yerel
mahkeme kararini bozmustur.

Belirtmek gerekir ki, ulusal hukuklardan ta-
mamen bagimsiz (a-nasyonel) veya tahkim
yeri hukuku olmayan (delocalised) tahkim,
teoride kalmis ve uygulamaya gegirileme-
migtir.” Birlesmis Milletler Ticaret ve Kalkin-
ma Konferansi (“UNCTAD") tahkim yerinin
gerekliligine isaret etmekte ve UNCITRAL
Model Kanunu'nun delokalize yargilamala-
r tanimadigini vurgulamaktadir. Buna gore,
“[d]elokalize veya ulusotesi hakem karari
fikri UNCITRAL Model Kanunu tarafindan
kabul edilmemigtir.” '8
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UNCITRAL and UNCTAD are not the only ones
that emphasise the importance and necessity
of the place of arbitration, also first instance
courts in some countries accept the necessity
of place of arbitration

For instance, British Law does not accept de-
localized and non-national arbitration.™ In this
scope, in Dubai Islamic Bank v Paymentech
Merchant Services Inc case it is stated that the
place of arbitration is a necessity with regards
to arbitration.?

Generally, the following factors are taken into
consideration in designating place of arbitra-
tion; the only competent court which dealing
with the action for annulment in the arbitration
is the court at the place of arbitration, the court
at the place of arbitration which will be apply-
ing court in the case of assistance is required
to the arbitration proceedings and applicable
law to procedure of arbitration is specified ac-
cording to place of arbitration.

TAHKIMDE TAHKIM YERININ ONEMI

Tahkim yerinin gerekliligine ve 6nemine
vurgu yapan sadece UNCITRAL ve UNC-
TAD degildir; bazi ulkelerdeki yerel mahke-
meler de tahkim yerinin gerekliligini kabul
etmektedirler. Ornegin, ingiliz hukuku da
delokalize veya a-nasyonel tahkimi kabul
etmemektedir.”® Bu kapsamda, Dubai Isla-
mic Bank v Paymentech Merchant Servi-
ces Inc davasinda tahkim yerinin, tahkim
acisindan bir zorunluluk oldugu ifade edil-
mektedir.?°

Genel olarak, tahkim yerinin se¢iminin éne-
minde tahkimde iptal davasinin gorulecegi
tek yetkili mahkemenin tahkim yerindeki
mahkeme olmasi, tahkim yargilamasina
yardim gerektigi takdirde bagvurulacak
mahkemenin tahkim yerinde bulunan mah-
keme olmasi ve tahkimin usultine uygula-
nacak olan hukukun tahkim yerine gore
belirlenmesi unsurlari énemli rol alir.

Determination of the place of arbitration is one of the most
important features of the settling of disputes with the way of

arbitration.

Tahkim yerinin belirlenmesi tahkim yolu ile uyusmazliklarin
cOoziimiinde en onemli unsurlardan biridir.

A.The Court Located In The
Place of Arbitration is The Only
Competent Court Dealing with
The Action For Annulment with
Regards to Arbitration

Action for annulment may be brought be-
fore the court located in the place of arbi-
tration. Action for annulment is the only le-
gal remedy against the arbitral award that
issued at the end of the arbitration process,
pursuant to International Arbitration Code
("IAC") which numbered 4686. Reasons for
requesting an action of annulment against

A. Tahkimde iptal Davasinin
Goriilecegi Tek Yetkili
Mahkemenin Tahkim Yerindeki
Mahkeme Olmasi

iptal davasi sadece tahkim yeri mahkeme-
sinde acilabilir. 4686 sayili Milletlerarasi
Tahkim Kanunu (“MTK") uyarinca tahkim
strecinin sonunda verilmis olan hakem
kararlarina karsi duzenlenen tek kanun
yolu, iptal davasidir. iptal davasi ile hakem
kararina karsi iptal talebinde bulunulabil-
mek icin iptal nedenleri MTK'nin 15. mad-
desinde ele alinmigtir. 6100 sayili Hukuk

MAKALELER
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THE SIGNIFICANCE OF THE PLACE OF ARBITRATION

arbitration awards are stated in article 15 of
IAC. According to 439th Article entitled ‘Ac-
tion for Annulment’ from The Code of Civil
Procedure (“CCP") numbered 6100 states
the following judgment, “Action for annul-
ment is the only remedy against arbitration
awards. Action for annulment could file at
Regional Courts of Appeals; put into process
prior and urgent.” Action for annulment that
filing at competent court in Turkey is pos-
sible only in the cases of selecting place of
arbitration as Turkey.?’

Furthermore, Court of Cassation has a fol-
lowing judgement regarding this matter;
"The specified proceedings will be made by
the court according to the competent court
and the territorial competent court that in
Arbitration proceedings are civil courts of
the first instance or commercial court of the
first instance, if the place of arbitration has
not been selected, , the territorially compe-
tent court is a civil court of the first instance
or commercial court of the first instance and
the competent court is the place or the res-
idential area or workplace of the claimant
within Turkey. (CCP 410/1), the only legal
remedy against arbitration results is action
for annulment. Action for annulment could
file at Regional Courts of Appeals; put into
process prior and urgent.” 2

B. The Court at The Place of
Arbitration Which Will Be
Applying Court in The Case of
Assistance is Required to The
Arbitration Proceedings And
Applicable Law to Procedure

of Arbitration is Specified
According to Place of Arbitration

If assistance necessary during the arbitration
proceedings, petition for such assistance
will be submitted to the court of arbitration
place.? If the law of procedure to be applied
to the arbitration proceedings has not been
decided, the law of procedure which will be
applied during arbitration proceedings is
the law of the place of the arbitration.

In this scope, it should be noted that law
of the place of the arbitration is especially

Muhakemeleri Kanunu’nun (“HMK") “iptal
davas!’ baslikli 439. maddesinin ilk fikrasi-
na gore ise, “(h)akem kararina karsi yalniz-
ca iptal davasi acilabilir. iptal davasi, tah-
kim yeri bolge adliye mahkemesinde acilir;
oncelikle ve ivedilikle gorulur.” hukmune
haizdir. iptal davasinin Turkiye'de yetkili
mahkemede agilmasi sadece tahkim yeri-
nin Turkiye olarak secilmesi durumlarina
hasredilmistir.2’

Ayrica bu konuda Yargitay’'in “tahkim yar-
gilamasinda mahkeme tarafindan yapi-
lacagi belirtilen islerde gorevli ve yetkili
mahkemenin, konusuna goére tahkim yeri
asliye hukuk veya asliye ticaret mahke-
mesi oldugu, tahkim yeri belirlenmemis
ise gorevli mahkemenin, konusuna gore
asliye hukuk veya asliye ticaret mahkeme-
si, yetkili mahkemenin ise davalinin Tur-
kiye'deki yerlesim yeri, oturdugu yer veya
isyeri mahkemesi oldugu ( HMK 410/1 ),
hakem kararina karsi yalnizca iptal davasi
acilabilecedi, iptal davasinin, tahkim yeri
bolge adliye mahkemesinde acilacag,
oncelikle ve ivedilikle gorulecegi (HMK m.
439/1)" seklinde hukmu bulunmaktadir.??

B. Tahkime Yardim Gerektiginde
Basvurulacak Mahkemenin
Tahkim Yeri Mahkemesi

Olmasi ve Tahkimin Usuliine
Uygulanacak Olan Hukukun
Tahkim Yerine Gore Belirlenmesi

Tahkim yeri mahkemesi ayni zamanda tah-
kim yargilamasi esnasinda yardim gerek-
tigi takdirde basvurulacak mahkemedir.?®
Tahkim yargilamasina uygulanacak olan
usul hukuku taraflarca kararlastirilmamis-
sa, tahkim yargilamasi esnasinda uygula-
nacak olan usul hukuku, tahkim yeri huku-
ku olacaktir.

Bu kapsamda belirtmek gerekir ki, tahkim
yeri hukukun 6nemi, 6zellikle tahkim yar-
gilamasinin ad hoc (arizi) tahkim olmasi ve
taraflar arasinda tahkim yargilamasinin es-
nasina uygulanacak olan usul kurallarinin
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important in the case of the arbitration pro-
ceeding is ad hoc arbitration and the parties
have not decided the rules of procedure that
will be applied to merits of the arbitration
proceedings. Yet, in the case of institutional
arbitration, the procedural rules for dispute
that applied among the parties will be de-
termined by the arbitration institution au-
thorized to settle the dispute. For instance,
in institutional arbitration, arbitrators may be
denied on the basis of impartiality and inde-
pendence in which cases, and this is regu-
lated in the arbitration rules of the institu-
tions, while ad hoc arbitration must include
the procedural rules regarding the refusal of
the arbitrator meantime determining the ap-
plicable law. If the parties have determined
procedures regarding the rejection of arbi-
trator procedure in ad hoc arbitration, the
rejection procedure shall operate in accor-
dance with these rules. However, if the par-
ties have not determined these rules for the
rejection procedure, this gap shall be filled
by the arbitration court in accordance with
the law of the arbitration place.?

As a matter of fact, Court of Cassation stated
that according to the following judgment?®
the Civil Code of Procedure will be applied
if the place of arbitration is determined as
Turkey “CCP's related articles between 407
and 444 will be applied as a rule to the dis-
putes that the place of arbitration specified
as Turkey...”

TAHKIMDE TAHKIM YERININ ONEMI

belirlenmedigi hallerde ortaya cikmakta-
dir. Zira kurumsal tahkim s6z konusu oldu-
gunda taraflar arasinda uygulanacak olan
uyusmazliga iliskin usul kurullar uyusmaz-
lig1 cozmeye yetkili olan tahkim kurumu ta-
rafindan belirlenmektedir. Ornegin kurum-
sal tahkimde, hangi hallerde tarafsizlik ve
bagimsizliga dayanilarak hakemlerin red-
dedilebilecegdi ve bunun usulu kurumlarin
tahkim kurallarinda duzenlenmisken, ad
hoc (arizi) tahkimde taraflarin usule uygu-
lanacak hukuku belirlerken hakemin red-
dine iligkin kurallara da yer vermis olmasi
gerekir. Taraflar ad hoc (arnzi) tahkimde
hakemin reddi prosedurunu duzenleyen
kurallar belirlemislerse, red prosedurt bu
kurallara gore isleyecektir. Bununla birlik-
te, taraflar red prosedurune iliskin kurallar
belirlememislerse bu bosluk tahkim yeri
mahkemesi tarafindan tahkim yeri huku-
kuna gore doldurulacaktir.?

Nitekim Yargitay'in “... tahkim yeri Turkiye
olarak belirlenen uyusmazliklarda kural
olarak HMK'nin tahkime iliskin 407-444
maddeleri arasindaki hukumleri uygulanir
.." seklinde kurmus oldugu hukumde?®;
tahkim yeri olarak Turkiye'nin belirlenmesi
halinde HMK'nin uygulanacagi net bir se-
kilde ifade edilmektedir.

MAKALELER

TAHKIM YERI
MAHKEMESI AYNI
ZAMANDA TAHKIM
YARGILAMASI
ESNASINDA YARDIM
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THE SIGNIFICANCE OF THE PLACE OF ARBITRATION

IV. THE REMARKABLE
FACTORS IN THE
SELECTION OF THE
PLACE OF ARBITRATION

The remarkable factors in the selection of
the place of arbitration are as follow; the
country of arbitration place court’s positive
approach, convenience of recognition and
enforcement at the country of arbitration
place, the independence of the arbitration
place from nationality of parties, bringing to
equal convenience and burden to parties in
the selection of the place of arbitration and
availability of arbitration support services in
the country of arbitration place.

A. The Country of Arbitration
Place Court’s Approach and The
Country Which Will be Place of the
Arbitration is Arbitration Friendly

The place of arbitration will determine the state
courts’ support and assistance to the judicia-
ry and, to what extent first instance court will
take part in the arbitration process in during
the arbitration procedure. Some countries are
characterized as arbitration-friendly according
to their legal regulations, compared to other
countries these are prominent about conve-
nience and they give parties wide autonomy
and assistance and easiness in several fields
during the arbitration proceedings. In this
context, the court that is arbitration-friendly
may be preferred for the benefit of the arbitra-
tion proceeding and the parties of dispute in
consideration the country of arbitration place
court’s approach to arbitration.

B. The Convenience of
Recognition and Enforcement

As a sign of states’ sovereignty and indepen-
dence of judiciary, court decisions in one
country cannot enforced directly in anoth-
er country. In other words, court decisions
only have direct effects and consequences
in those countries where the relevant deci-
sion is made as a rule. In this context, , ex-
ecutive bodies in another country cannot be
directly activated and/or the decision of the

IV. TAHKIM YERININ
SECIMINDE DiKKAT
EDILMESi GEREKEN
UNSURLAR

Tahkim yeri belirlenirken dikkate alinma-
s gereken hususlar, tahkim yeri olacak
ulke mahkemelerinin tahkime olan olumlu
yaklasimi, tahkim yeri Ulkedeki tanima ve
tenfiz kolayligi, tahkim yerinin taraflarnn
milliyetinden bagimsiz olmasi, tahkim yeri
seciminin taraflara getirdigi yuklerin ve ko-
layliklarin esit olmasi ve tahkim yeri olacak
ulkenin tahkime destek hizmetlerinin mev-
cudiyeti olarak siralanabilir.

A. Tahkim Yeri Olacak Ulke
Mahkemelerinin Tahkime Olan
Yaklasimi ve Tahkim Yeri Olacak
Ulkenin Tahkim Dostu Olmasi

Tahkim yeri, tahkim yargilamasi sirasinda
yargilamaya destek ve yardimci olacak dev-
let mahkemelerini ve yerel mahkemenin
hakem surecine ne o6lcude katilacagini da
belirleyecektir. Bazi ulkeler yasal duzenle-
meleri ile tahkim dostu ulke olarak nitelen-
dirilmekte, diger ulkelere nazaran tahkime
elveriglilik konusunda 6ne ¢ikmakta ve ta-
raflara tahkim yargilamasi esnasinda genis
ozerklik ve bircok alanda yardim ve kolaylik
saglamaktadir. Bu baglamda, tahkim yeri
Ulke mahkemelerinin tahkime yaklasimi
dikkate alinarak yasalari daha tahkim dostu
olan bir devletin tercih edilmesi tahkim yar-
gilamasi ve uyusmazligin taraflar agisindan
daha faydali olacaktir.

B. Tanima ve Tenfiz Kolayligi

Devletlerin yargr egemenligi ve bagim-
sizliginin bir gostergesi olarak bir ulkede
verilen mahkeme kararlari, etkisini diger
bir ulkede dogrudan gosterememekte-
dir. Bir baska deyisle, mahkeme kararlari
kural olarak sadece ilgili kararin verildigi
Ulkelerde dogrudan hukum ve sonug¢ do-
gururlar. Bu baglamda, belirli bir devlet
mahkemesinden alinan karara dayanarak,
baska bir ulkedeki icra organlari dogru-
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courts of that country cannot be taken into
consideration, on the basis of a decision tak-
en by a particular state’s court.?® The excep-
tion to this is the recognition or enforcement
of a foreign court decision in order to have
effect and bear consequence outside the
country in which it was made. As a rule, rec-
ognition and/or enforcement takes place in
a separate case. When choosing a place of
arbitration, according to multilateral and bi-
lateral agreements, it is necessary to choose
a location that will facilitate recognition and
enforcement. In this respect, in accordance
with the membership criterion of the New
York Convention, the determination of the
place of arbitration in the arbitration agree-
ment would be a judgement since it would
allow recognition and enforcement of arbi-
tral awards made in a state that is party to
the New York Convention.

C. The Independence of Place of
Arbitration from Nationality of
Parties

In settling of each dispute, it is important
that the institution and/or person resolving
the dispute is impartial. In this context, it is
important that the arbitration location of the
parties agreed to settle disputes by arbitra-
tion is different from the nationality of the
parties. The importance of impartiality, the
choice of an arbitration place different from
the nationality of the parties and the place
where the parties are registered were em-
phasized by a former general secretary of
the Court of International Arbitration with
regards to criteria to be taken into consider-
ation in determining the place of arbitration.?”

D. Availability of Arbitration
Support Services in the Country
of Arbitration

Apart from the factors discussed above, ex-
istence of support services in the arbitration
place may be another factor to take into con-
sideration on the selection of arbitration place.
The following factors indicate aforementioned
support services; rental courtroom and trans-
lator, which will be assisted during the process
of the arbitration proceeding.

TAHKIMDE TAHKIM YERININ ONEMI

dan harekete gecirilemez ve/veya karar o
ulke mahkemelerince dikkate alinamaz.?¢
Bu durumun istisnasi ise yabanci bir
mahkeme kararinin s6z konusu kararin
verildigi ulke diginda hukum ve sonu¢ do-
gurmasi ic¢in ilgili kararin taninmasi veya
tenfiz edilmesidir. Kural olarak, tanima ve/
veya tenfiz acgilacak ayri bir dava ile ger-
ceklestirilmektedir. Tahkim yeri segerken
cok tarafli ve iki tarafli anlagsmalara gore
tanima ve tenfiz kolayligi saglayacak bir
yeri tercih etmek gerekir. Bu agidan New
York Soézlesmesi‘nde yer alan uyelik kis-
tasi uyarinca, tahkim sozlesmesinde, tah-
kim yerinin belirlenmesi, New York S6z-
lesmesi'ne taraf olan bir devlette verilmis
hakem kararlarinin bir bagka devlette ta-
ninmasini ve tenfizini saglayacagindan
yerinde bir karar olacaktir.

C. Tahkim Yerinin Taraflarin
Milliyetinden Bagimsiz Olmasi

Her uyusmazligin ¢6zumunde uyusmazli-
g1 ¢cozen kurumun ve/veya kisinin tarafsiz
olmasi énemlidir. Bu baglamda, uyusmaz-
liklann tahkim ile c¢o6zulmesi hususunda
anlagsmis olan taraflanin segecekleri tahkim
yerinin taraflarin milliyetinden farkli olmasi
onem arz etmektedir. Uluslararasi Tahkim
Mahkemesi Divani'nin eski bir genel sekre-
teri tarafindan tahkim yerinin belirlenmesin-
de dikkat edilmesi gereken kriterler sirala-
nirken, tarafsizlik, yani taraflarin milliyeti ve
sicile kayitl oldugu yerden farkli bir tahkim
yeri secilmesinin 6Gnemi vurgulanmistir.?’

D. Tahkim Yeri Olacak Ulkenin
Tahkime Destek Hizmetlerinin
Mevcudiyeti

Yukarida ele alinmig unsurlar diginda tahkim
yeri secimi yapilirken g6z 6nune alinacak
hususlar arasinda tahkim yerinde bulunan
destek hizmetlerinin mevcudiyeti de sayila-
bilir. S6z konusu destek hizmetlerine; kiralik
durusma salonu, ve cevirmen gibi tahkim
yargilamasi surecine yardimci olacak imkan-
larin saglanmasi gosterilebilir.

MAKALELER
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V. CONCLUSION

The place of arbitration is determined as
procedure law for arbitration and connect-
ed to arbitration as judicial. The place of
arbitration determines the relevant legis-
lation of regulating arbitration procedure
and more importantly, process and rights
regarding the execution of the arbitration
award. Especially, the legal consequenc-
es, which will emerge depending on the
place of arbitration, are the most important
factors on selecting of arbitration place. In
light of these, when deciding on details of
arbitration clause and especially the place
of arbitration one should take into consid-
eration, including but not limited to, how
does the country which as been selected
as a place of arbitration process its arbitra-
tion law and whether the country is arbi-
tration-friendly or not.

V.SONUC

Tahkim yeri, tahkimin usul hukukunun be-
lirlendigi ve tahkimin yargisal olarak bag-
lantisinin kuruldugu yerdir. Tahkim prose-
duarunu duzenleyen ilgili mevzuati ve daha
onemlisi, tahkim kararinin uygulanmasina
iliskin sureci ve haklari da tahkim yeri be-
lirlemektedir. Ozellikle tahkim yerine bagli
olarak dogacak hukuki sonuclar, taraflarin
tahkim yeri seciminde en énemli unsurdur.
Tum bunlarin 1s1ginda, yapilacak olan bir
sozlesmede tahkim sartinin ayrintilar ve
ozellikle tahkim yerine karar verirken, sa-
dece bunlarla sinirli kalmamak Uzere, tah-
kim yeri olarak secilmis olan ulkede tahkim
hukukunun nasil isledigi ve yerel mahke-
melerin ‘tahkim dostu’ olup olmadigi dik-
kate alinmaktadir.
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