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ABSTRACT

In a world of increasing economic diversity as a result
of globalization, developments in business and financ-
es are continuously increasing in direct proportion to
the dynamics of the economy. As the economy and
the law are intertwined and complementary, so too are
their legal developments. Commercial law is a field of
law that protects commercial enterprises, companies,
merchants, and other elements that constitute the ba-
sis of the economy and includes regulations for the
protection of third parties. Companies, on the other
hand, are one of the cogs that ensure the systematic
progress and continuity of the system driven by the re-
lationship between commercial law and the economy.
Companies carry out their operations through manda-
tory bodies, one of which is the board of directors re-
sponsible for the management and representation of
the company and the decision making body. The oth-
er mandatory body is the general assembly. These are
mandatory bodies as set out in the legislation and are
the vital organs of the company. This article examines
the board of director's authority to represent the com-
pany and the limits of this authority.
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OZET

Kuresellesen dunya ve bu kuUresellesme icerisinde
cesitliligi artan sektorlerle, ekonominin dinamikligi
ile dogru orantili olarak is hayati ve finansal boyut-
taki gelismeler duzenli olarak artis gostermektedir.
Bu dogrultuda, ekonomi ile hukuk i¢ ice gecmis,
birbirlerinin tamamlayicisi olmustur. Ekonominin
temelini olusturan ticari isletmeleri, sirketleri, tacir-
leri ve diger unsurlari esas alarak ve tcuncu kisile-
rin de menfaatlerinin korunmak adina duzenleme-
ler iceren hukuk dali ticaret hukukudur. Sirketler
ise ticaret hukuku ve ekonomi iliskisinde sistemin
sistematik olarak ilerlemesini ve surekliligini sagla-
yan carklardandir. Sirketler faaliyetlerini organlar
araciligi ile yuraturken, sirketin yonetim ve temsil
organi sifatiyla ortaya ¢ikan zorunlu organlardan
bir tanesi yonetim kuruludur. Yonetim kurulu, Sir-
ketin karar ve irade organi olup, diger bir zorunlu
organ ise genel kuruldur. Mevzuat uyarinca kendi-
lerine zorunlu organ sifati bahsedilen bu kurumlar,
sirketin hayati organlari olup, isbu makalede yone-
tim kurulunun temsil yetkisi ve bu yetkinin sinirlari
incelenecektir.

—=> ANAHTARKELIMELER

YONETIM KURULU, YONETIM
KURULU'NUN TEMSILI, TURK
TICARET KANUNU, YETKi DEVR,
IC YONERGE
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THE REPRESENTATION AUTHORITY OF THE BOARD OF
DIRECTORS AND ITS LIMITS IN JOINT-STOCK COMPANIES

The Turkish Commercial Code (“TCC”) numbered 6102, which was adopted on 13 January
2011 and entered into force on 1 July 2012, comprises provisions parallel with the abrogated
Turkish Commercial Code numbered 6762, which regulated the authority of the board of
directors in managing and representing a company.

13 Ocak 2011 tarihinde kabul edilip 1 Temmuz 2012 tarihinde yiiriirliige giren 6102 sayil

Tiirk Ticaret Kanunu'nu (“TTK”), 6762 sayil1 miilga Tiirk Ticaret Kanunu’nda kabul edilen ve
sirketlerin yonetim kurulu tarafindan idare ve temsil edilmesi kuralini diizenleyen hiikiimlere
paralel diizenlemeler ihtiva etmektedir.

4

FOOTNOTE

1 Mehmet BAHTIYAR, Ortakliklar
Hukuku, (istanbul: Beta Yayinevi,

2019), p. 49.

2 Reha POROY / Unal TEKINALP /
Ersin CAMOGLU, Ortakliklar Hukuku
I, (istanbul: Vedat Kitapgilik, 2019),

p. 358.

I.INTRODUCTION

The Turkish Commercial Code (“TCC”) num-
bered 6102, which was adopted on 13 Janu-
ary 2011andentered intoforceon 1 July 2012,
comprises provisions parallel with the abro-
gated Turkish Commercial Code numbered
6762, which regulated the authority of the
board of directors in managing and represent-
ing a company. In general, these regulations
contain the exclusive powers, obligations,
and liabilities of the board of directors, how it
can use its authority, the delegation and the
limits of its authority and the registration and
announcement of board members. Within the
dynamically improving and changing eco-
nomic system and political and social factors,
companies have been adapting to this system
by increasing their assets and the number of
personnel employed. It can be deemed inevi-
table for a body that controls the legal, admin-
istrative, and financial affairs of a company as
described above, to not come out. As a result,
the board of directors now conducts business
in a more practical and faster way and the as-
pects of commercial law are ensured with vari-
ous laws, regulations, and statutes. This article
analyzes the authority of the board of directors
in joint-stock companies to represent the com-
pany and the limits of this authority within the
scope of the TCC, which is the fundamental
source of and contains the regulations related
to commercial law.

I. GIRIS

13 Ocak 2011 tarihinde kabul edilip 1 Temmuz
2012 tarihinde yarurluge giren 6102 sayil Tark
Ticaret Kanunu'nu (“TTK"), 6762 sayili mulga
Turk Ticaret Kanunu'nda kabul edilen ve sirket-
lerin yonetim kurulu tarafindan idare ve temsil
edilmesi kuralini duzenleyen hukumlere paralel
duzenlemeler ihtiva etmektedir. Bu duzenleme-
ler, genel baglamda, yonetim kurulunun man-
hasir yetkileri, yakumlualuk ve sorumluluklari,
verilen yetkinin kullanim sekli, devredilmesi ve
verilen yekinin sinirlar, kurul Gyelerinin tescil
ve ilani konularini icermektedir. Dinamik olarak
gelisim ve degisim gosteren ekonomi sistemi
icerisinde, siyasal ve sosyal etmenler ile birlikte,
sirketlerin guin gegtikge varliklarini ve bunyesin-
de istihdam ettikleri personel sayilarini artirmak
suretiyle bu sisteme uyum sagladiklar gézlem-
lenmektedir. Yukarida tasvir edilen sekilde isle-
yen bir sistemde bir sirketin hukuki, idari, mali
islerini kontrol eden bir organizmanin ortaya
clkmamasi kaginilmaz goézukmektedir. Sonug
itibanyla, sirketlerde islerin daha pratik ve hizl
bir sekilde yurutulebilmesi amaciyla yonetim
kurulu kurumu ortaya ¢ikmis olup, hukuki
duzlemde cesitli kanun, yonetmelik, tuzuk gibi
mevzuatlarla ticaret hukuku sujeleri ile alakal
duzenlemeler hukum altina alinmigtir. Maka-
lemiz ticaret hukukuna iliskin hususlara iliskin
temel kaynak ve duzenlemelerin yer aldigi TTK
kapsaminda anonim sirketlerde yonetim kuru-
lunun temsil yetkisi ve sinirlariniincelemektedir.
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ANONIM SIRKETLERDE YONETIM KURULUNUN TEMSIL YETKISI VE

Il. THE BOARD OF
DIRECTORS AND THE
AUTHORIZATION

OF SIGNATURE,
REPRESENTATION OF THE
BOARD OF DIRECTORS

A. General Information

Article 124 of the TCC limits the types of compa-
ny to five: collective company, limited partner-
ship, joint-stock company, limited liability com-
pany, and cooperative." Within companies,
the general assembly is the decision making
and the administrative body where all shares
are represented and all shareholders have the
right to comment on matters directly concern-
ing company business. The board of directors
is the body assigned to elect the members of
the general assembly and is the management
and the representation body.? In other words,
companies are managed and represented by
the board of directors while the general assem-
bly makes decisions within the framework of
the exclusive competence granted by article
408 of the TCC and conducts the business of
the company. In addition, pursuant to the TCC,
nothing may limit the representation authority
allocated to the board of directors. The scope
of management within companies is stipulat-

YETKININ SINIRLARI

II. YONETIM KURULU VE
iMZA YETKiSi, YONETIM
KURULUNUN TEMSILIi

A. Genel Bilgiler

Turk Ticaret Kanunu'nun 124. madde-
sinde, sirket turleri; kollektif, komandit,
anonim, limited ve kooperatif olmak tze-
re sinirli sayida sayilmis bulunmaktadir.’
Sirketlerde, tum paylarin temsil edildigi
ve pay sahiplerinin dogrudan s6z sahibi
oldugu genel kurul, karar ve idare organi
iken; genel kurul tyelerinin secimi ile go-
revlendirilen ve sirketin yonetimi ile isti-
gal eden organ yonetim kurulu ise yone-
tim ve temsil organidir?. Diger bir deyisle,
sirketler, yonetim kurulu tarafindan yo-
netilip temsil olunurken; genel kurul ken-
disine TTK'nin 408. maddesinde verilen
munhasir yetkiler ¢cercevesinde kararlar
almakta ve sirketin yuratulmesinde rol
oynamaktadir. Ayrica TTK uyarinca yo-
netim kurulunun temsil yetkisi sinirsizdir.
Sirketlerde yonetimin kapsami TTK'nin
223. maddesinde hukum altina alinmis
olup; ilgili madde “Sirketin yonetimi kap-
samindaki hususlar, sirketin amacini ve
konusunu elde etmek icin yapilmasi ge-
reken olagan islem ve isler ile sinirlidir.

MAKALELER

DiPNOT

1 Mehmet BAHTIYAR, Ortakliklar
Hukukuy, (istanbul: Beta Yayinevi,
2019), s. 49.
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2 Reha POROY / Unal TEKINALP /
Ersin CAMOGLU, Ortakliklar Hukuku
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ed in article 223 of the TCC, which states: “The
respects within the scope of the management
of the company are limited with transactions
and works required to be done for the purpose
and subject of the company. Those managing
the company are authorized to compromise,
waive, accept, and arbitrate in the works that
they consider appropriate for the benefits of
the company provided they are limited with
the ordinary transactions and works. Apart
from the ordinary transactions and works, una-
nimity of partners is required for acts such as
donating, standing security, giving guaranty
for a third party, assigning a commercial rep-
resentative, selling, purchasing, providing as
collateral immovable properties if they are not
related to the field of activity of the company,
disposing of production vehicles related to the
company’s origin, pledging, putting in a com-
mercial enterprise pledge.” As can be inferred
from the TCC article referred to, third parties
believe that the members of the board of direc-
tors may be capable of carrying out any trans-
actional relationship with the third parties and
the TCC preserves this belief of third parties.®

There are two main exceptions to the authority
of representation given to the board of direc-
tors by the TCC. These exceptions are defined
in article 371/3 of the TCC. This article states:
“Restriction of representative authority is not
effectual against third parties in good faith,
but restrictions which are registered and an-
nounced in relation to limiting representative
authority solely to the business of the head
office or a branch or to the exercising thereof
jointly are valid.” As is understood from the
said provision, the authority of representation
granted to the board of directors in joint-stock

Sirketi yonetenler, sirket menfaatine uy-
gun gordukleri islerde, olagan islem ve
islerle sinirli olmak sartiyla, sulh, feragat
ve kabul ile tahkime de yetkilidirler. Su
kadar ki, bagista bulunmak, kefil olmak,
ucuncu kisi lehine garanti vermek, ticari
mumessil tayin etmek ve sirket konusu-
na girmiyorsa tasinmazlari satmak, satin
almak, teminat gostermek, sirketin 6zu-
ne iliskin tretim araclarini elden c¢ikar-
mak, rehnetmek veya ticari isletme rehni
kurmak gibi olagan is ve islemler disin-
da kalan hususlarda ortaklarin oybirligi
sarttir.” hukmunua haizdir. S6z konusu
hukumden de anlasilacag uzere, sirke-
tin acuncu Kkisiler ile girecegi her tarla
iliskide ucuncu kisiler, yénetim kurulu
Uyelerinin iglem yapabilecegi inancinda-
dir ve TTK Ug¢uncu kisilerin bu inancini
korumaktadir.®

Yoénetim kuruluna taninan temsil yetkisi-
nin sinirsiz olmasinin ise yine TTK duz-
leminde iki istisnasi vardir. Bu istisnalar
TTK'nin 371/3. maddesinde ifade edil-
mistir. Anilan madde “Temsil yetkisinin
sinirlandirilmasi, iyi niyet sahibi tg¢uncu
kisilere karsi hakam ifade etmez an-
cak, temsil yetkisinin sadece merkezin
veya bir subenin islerine 6zgulendigine
veya birlikte kullanilmasina iliskin tescil
ve ilan edilen sinirlamalar gecerlidir.”
seklindedir. S6z konusu hukumden de
anlasilacagi uzere, anonim sirketlerde
yonetim kuruluna taninan temsil yetkisi
yalnizca ‘birlikte temsil’ ve ‘yer itibaryla’
sinirlandirilabilmektedir. Ne var ki bu du-
rumdan bahsederken sicilin olumlu etki-
sine ve bu ifadenin manasina da degin-
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companies can only be limited by “joint repre-
sentation” and “due to the location”. However,
when discussing this situation, it is necessary
to mention the positive effect of the registry
and the meaning of this statement. The posi-
tive effect of the registry means the matters that
are required to be registered and announced
cannot be claimed as unknown by third par-
ties after the registration and their goodwill is
eliminated. The limitations that are counted in
article 371/3 of the TCC are also registered in
order to ensure the positive effect of the regis-
try and to eliminate the goodwill of third par-
ties. Hence, according to article 36 of the TCC,
the basis of the positive effect of the registry
is as follows. “It does not matter where third
parties are, records of trade registry produce

YETKININ SINIRLARI

mek gerekir. Sicilin olumlu etkisi, ¢esitli
duzenlemelerle tescili ve ilani zorunlu ki-
linan bir hususun, ilgili hususun tescili
gercgeklestirildikten sonra uguncu kisi-
lerce bilinmedigi yonundeki iddialari ve
bu kisilerin iyi niyetinin bertaraf edilmesi
manasini tasimaktadir. TTK'nin 371/83.
maddesindeki sinirlamalar da tam olarak
sicilin olumlu fonksiyonunun islemesi ve
ucuncu kisilerin iyi niyetlerinin bertaraf
edilebilmesi amaciyla tescil edilir. Nite-
kim TTK'nin 36. maddesinde yer alan;
“Ticaret sicili kayitlari nerede bulunurlar-
sa bulunsunlar, tucuncu kisiler hakkinda,
tescilin Turkiye Ticaret Sicili Gazetesinde
ilan edildigi; ilanin tamami ayni nushada
yayimlanmamis ise, son kisminin yayim-

It should be mentioned briefly that academics divide
adaptation in two: narrow adaptation and broad adaptation.

Bu noktada kisaca belirtmek gerekir ki, 0gretide uyarlamanin dar
anlamda uyarlama ve genis anlamda uyarlama olmak iizere ikiye

ayrildigi belirtilmektedir.

results for them upon their registration in the
Turkish Trade Registry Gazette. If the complete
announcement of the registration in the Turk-
ish Trade Registry Gazette is not announced in
the same issue, it causes legal results for third
parties from the day of business following the
day of the announcement of final part.”

However, the limitation of representation au-
thority in terms of quantity and subject matter
does not affect the positive effect of the regis-
try. In other words, the limitation of representa-
tion authority in terms of quantity and subject
matter, cannot be raised against third parties
with good faith. By delegating the authority to
the board members and company employees
who are not authorized to represent the com-
pany, certain authority can be given to certain
members of the board of directors or other
third parties who are not members of the board
of directors.* Also in accordance with the provi-
sion situated in article 371/7 of the TCC “Board
of directors, in addition to representatives set
out above, may appoint board members not
having the representative authority or persons
who have a contract of employment with the

landigi gunu izleyen is gununden itiba-
ren hukuki sonuclarini dogurur.” hukmu
de sicilin olumlu fonksiyonun temelini
olusturmaktadir.

Bununla birlikte, temsil yetkisinin miktar
ve konu baglaminda sinirlandirilmasi si-
cilin olumlu etkisine tesir etmemektedir.
Bir baska deyisle, temsil yetkisinin konu
ve miktar bakimindan sinirlandirilmasi,
iyi niyetli ucuncu kisilere karsi ileri su-
ralememektedir. Temsil yetkisi bulun-
mayan yonetim kurulu uyeleri ve sirket
calisanlarina yetki devri yapilarak temsil
yetkisini esas sozlesmede duzenlemek
suretiyle bazi yonetim kurulu uayeleri-
ne yahut yénetim kurulu Gyesi olmayan
nam-1 diger dcuncu Kkisilere sinirli yetki
verilebilmekte, yetki tayin edilebilmek-
tedir.* Ayrica TTK'nin 371/7. maddesin-
de yer alan, “Yonetim kurulu, yukarida
belirtilen temsilciler disinda, temsile
yetkili olmayan yénetim kurulu tyelerini
veya sirkete hizmet akdi ile bagli olan-
lart sinirli yetkiye sahip ticari vekil veya
diger tacir yardimcilari olarak atayabilir.

MAKALELER

DIPNOT
3 BAHTIYAR, s. 234-235.
4 Yavuz Selim GUNAY, Anpnim

Sirketlerin Temsili, (istanbul: On ki
Levha Yayimevi, 2018), s. 97-1009.
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company as a commercial agent with limited
authority or as another merchant assistant.
Duties and authorities of those so appointed
will be expressly determined in the internal di-
rective to be drafted in accordance with article
367. In this case, registration and announce-
ment of the internal directive is obligatory.
Commercial agents and other merchant assis-
tants cannot be appointed by the internal di-
rective. Commercial agents or other merchant
assistants authorized in accordance with this
paragraph are registered and announced in
the trade registry. The board of directors is
jointly and severally liable for all damages to be
caused by these persons to the company and
third parties.” Delegation may be made by ap-
pointing non-representative members of the
board of directors or persons affiliated to the
company with a service contract as a commer-
cial agent or merchant assistant. At this point, it
is necessary to mention whether the authority
to delegate the authority of representation and
signature belongs exclusively to the board of
directors or not. In accordance with article 375
of the TCC, “non-delegable and inalienable
tasks and powers of the board of directors” in-
clude “To assign and discharge directors and
persons having the same functions and those
authorized to sign.” Taking the system of the
law, the grounds, and the article title into con-
sideration, it is clear that the signatory author-
ities must be determined exclusively by the
board of directors®.

B. Internal Directive and the
Relationship Between the Board of
Directors and the Internal Directive

An internal directive is ensured under the
TCC, but itis not limited to persons mentioned
above in article 371/7 of the TCC.® According
to article 419/2 of the TCC, there are two main
subjects for preparing an internal directive:
firstly, determination of rules and procedures
regarding the operation of the general assem-
bly, and secondly, the distribution of authori-
ty and duties among the persons in charge
of the management of the company and the
structure of the rules to be established. An in-
ternal directive consists of general rules, such
as the articles of association, but comes sec-
ond to articles of association and cannot in-
clude provisions contrary to it.”

An internal directive to be issued by the board
of directors must consist of requirements in
form, such as including a provision about
the delegation of management, and also any
material requirements, such as the authority

Bu sekilde atanacak olanlarin gorev ve
yetkileri, 367nci maddeye goére hazirla-
nacak i¢ yonergede agikca belirlenir. Bu
durumda i¢ ydnergenin tescil ve ilani zo-
runludur. i¢c yonerge ile ticari vekil ve di-
ger tacir yardimcilari atanamaz. Bu fikra
uyarinca yetkilendirilen ticari vekil veya
diger tacir yardimcilari da ticaret siciline
tescil ve ilan edilir. Bu kisilerin, sirkete ve
ucuncu kisilere verecekleri her tur zarar-
dan dolayi yonetim kurulu muteselsilen
sorumludur.” hukma uyarinca, yonetim
kurulunun temsile yetkili olmayan uyele-
rini veya sirkete hizmet akdi ile bagli olan
kisileri ticari vekil yahut tacir yardimcisi
olarak atamasiyla da delegasyon yapila-
bilir. Bu noktada, temsil ve imza yetKkisini
devretme yetkisinin minhasiran yénetim
kuruluna ait olup olmadigi konusuna
da deginmek gerekmektedir. Soyle ki,
TTK'nin 375. maddesinde; “yonetim ku-
rulunun devredilemez gorev ve yetkileri
arasinda, “mudurlerin ve ayni isleve sa-
hip kisiler ile imza yetkisini haiz bulunan-
larin atanmalari ve goérevden alinmalan”
hususu yer almaktadir. Kanun sistema-
tigi, gerekgesi ve madde kenar basligi
dikkate alindiginda imza vyetkililiklerin
munhasiran yoénetim kurulu tarafindan
belirlenecegi ifade edilmektedir.®

B. ic Yonerge ve Yonetim Kurulu
iliskisi

ic yonerge kurumu, TTK'da hukom altina
alinmis olup, yalnizca yukarida bahsi gecen
TTK'nin 371/7. maddesinde belirtilen kisiler
ile sinirli degildir.® TTK'nin 419/2 maddesi
cercevesinde genel kurulun igleyisi ve buna
iliskin usul ve esaslarin belirlenmesi konusun-
da ve ikinci olarak sirket yonetiminde goérevli
olan kisiler arasinda yetki ve gorev dagiimive
olusturulacak kurallarin yapilanmasina iligkin
olmak uzere temel olarak iki konu Uzerinde i¢
yonerge hazirlanabilir. ic yonerge, esas soz-
lesmeler gibi, genel kurallar icermekte olup,
esas sozlesmelere oranla ikinci kademededir
ve ona aykir hukumler iceremez.”

Yonetim kurulu tarafindan ¢ikarilmasi gere-
ken i¢ yonergede, yetki devrinin gerceklese-
bilmesi icin yonetimin devrine iliskin hukim
bulunmasi sarti gibi sekli sartlar aranmakla
beraber, devredilecek yetkinin munhasiran
yonetim kurulunun devredilemez yetki ve
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to delegate is not exclusively an inalienable
authority and duties of the board of directors
to complete delegation of authority. Thus, an
internal directive must consist of both form
and material requirements. Furthermore, the
preparation of the internal directive is the
board of directors’ exclusive competence
and it cannot be used by any other body and/
or person. Apart from this, an internal direc-
tive cannot be issued based on the decision
of the general assembly without being fore-
seen in the articles of association. First of all,
the internal directive shall specify duties and
authorities of the chairman of the board, vice
president of the board and board members.
An internal directive may also specify how the
board of directors’ duties and authorities will
be delegated and who the authorized signa-
tories of the company are.®

YETKININ SINIRLARI

gorevlerinden olmamasi gibi maddi sartlar
da aranmaktadir. Dolayisiyla, ic ydnerge ge-
rek maddi gerekse sekli sartlar bunyesinde
barindirmalidir. Ayrica i¢ yonergeyi hazirla-
ma munhasiran yonetim kurulunun yetki ve
gorevlerinden olup, bu yetki baskaca bir or-
gan ve/veya kisi eliyle kullanilamaz. Bunun
disinda, esas sozlesmede 6ngorulmeksizin
genel kurulun kararini esas alarak bir i¢ yo-
nerge cikartilamamaktadir. ic yonerge, yo-
netim kurulunun goérev ve yetkilerinin hangi
usul ve sekillerde devredilecegini, sirketin
temsiline iliskin olarak imzaya yetkili olabi-
lecek sahislari icermekle beraber 6ncelikle
ic yonergede, yonetim kurulu baskan(lar)i,
ayeleri, baskan vekil(ler)i ve Uyelerin gérev
ve yetkileri belirlenmelidir.?

The right to terminate for justified reasons may be caused
by the law or it may, in certain cases, be that the parties

have agreed on a contract.

Hakli sebeple fesih hakki, kanundan dogabilecegi gibi,
taraflarin sozlesmesel olarak kararlastirdiklar: hallerde de

olabilir.

C. Delegation of the Authority to
Represent

Regarding delegation of the authority to rep-
resent, article 370/2 of the TCC states “The
board of directors can delegate its authority
to represent to one or more managing mem-
ber or managing director as third parties. But
at least one member of the board of direc-
tors must have authority to represent.” As a
rule, a company is represented by the board
of directors. An exception to this rule is if a
company’s articles of association include
provisions regarding management or rep-
resentation of company being delegated
to someone else. Persons delegated by this
process are called the managing director or
managing member.®

It is appropriate here to explain the terms
of managing member and managing direc-
tor with an example of their definitions. As-
sume that joint-stock company X has five
members on the board of directors and, as
arule, each board member has the authority

C. Temsil Yetkisinin Devri

Temsil yetkisinin devri konusunda TTK'nin
370/2 maddesi "Yonetim kurulu, temsil yet-
kisini bir veya daha fazla murahhas Uyeye
veya muduar olarak Uguncu Kkisilere devre-
debilir. En az bir yonetim kurulu Uyesinin
temsil yetkisini haiz olmasi sarttir." hukmunu
haizdir. Kural olarak sirket, yonetim kurulu
eliyle temsil edilmektedir; ancak bu kuralin
istisnasi olan delegasyonun saglanabilme-
si icin, sirketin esas sozlesmesinde sirket
yonetiminin yahut temsilinin bir baskasina
verildigine dair hukam iceren bir duzenleme
olmasi gerekmektedir Delegasyon islemiyle
yetki taninan kimselere murahhas mudur ya
da murahhas tye adi verilmektedir.®

Bu kapsamda, murahhas uye ve murahhas
mudur tanimlarina yer vererek murahhas
uye ve muduar ibarelerini bir 6rnekle acik-
lamak yerinde olacaktir. Ornegin, X isimli
anonim sirketin yonetim kurulunda bes uye
oldugu bir durumda, kural olarak her bir yo6-
netim kurulu Uyesi sirketi temsil etmeye yet-
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to represent the company. If that company’s
articles of association include a provision
permitting delegation of authority, the gen-
eral assembly may limit some of the board
members’ signing authority and grant this
authority to certain persons only. In this
case, a board member can delegate his/her
authority to represent to other board mem-
bers if the general assembly does not want
him/her to have this authority. Consequent-
ly, in a case where authority to represent is
taken from certain board members and giv-
en to other board members, those who are
able to be authorized are called managing
members. If the person whom the dele-
gation takes place is not a member of the
board of directors, they are referred as man-
aging director.™

A company'’s authority to represent can be
delegated as a whole or a certain part of
management by assigning a limited autho-
rized representative to the company. Ac-
cording to paragraph 7 of article 371 of the
TCC, joint-stock companies’ board mem-
bers who cannot represent the company
by the delegation of authority to represent
can be assigned as an authorized com-
mercial agent or other merchant assistant.
Moreover, as stated in the last sentence of
paragraph 2 of article 370 of the TCC, even if
delegation of authority is given, at least one
member of the board of directors must have
the authority to represent. In conclusion,
even if delegation of authority is allowed
due to conditions specified in the law being
fulfilled, it is clear from the letter of the law
that at least one of the members of the board
of directors shall have the authority to repre-
sent and maintain representation authority.

D. Empowering the Managing
Members and/or Directors by
Power of Attorney

The delegation of authority to managing
members and directors can be done within
the scope of relevant provisions of the TCC
and persons who are authorized can car-
ry out all kinds of transactions on behalf of
the company and for the purposes of the
partnership. Paragraph 2 of article 317 of
the TCC states that transactions with third

kili olacaktir. Ancak eger sirketin esas soz-
lesmesinde yetki devrine misaade veren bir
hukum varsa genel kurul Gyeleri tarafindan
bazi yonetim kurulu Gyelerinin imza yetkisi-
ne sahip olmasi istenmeyebilir ve Gyeler ara-
sindan belirli kisilere bu yetkinin verilmesi
talep edilebilir. Bu durumda temsile yetkisi-
ne sahip olmasi istenmeyen yonetim kuru-
lu ayelerinden yetki devri ile diger yonetim
kurulu Oyelerine bu yetki verilebilecektir.
Sonug olarak, temsil yetkisinin bazi yonetim
kurulu tyelerinden alip diger yonetim kuru-
lu tyelerine verilmesi durumunda yetkiye
muktedir olan kisilere murahhas Uye denil-
mektedir. Yetki devrinin Uzerinde gercekles-
tigi kisinin yonetim kurulu Gyesi olmamasi
durumunda ise bu kisiler murahhas mudur
olarak ifade edilmektedir.™®

Sirketin temsil yetkisi, kulli olarak devredi-
lebilecegi gibi, sirkete sinirli yetkili temsilci
atanmasi suretiyle de yonetimin belirli bir
kisminin devri gerceklestirilebilir. TTK'nin
371. maddesine eklenen 7. fikra ile birlikte,
anonim sirketlerde temsil yetkisi kendisine
devredilmeyen yonetim kurulu tyelerinin
sinirll yetkili ticari vekil ya da diger tacir
yardimcisi olarak atanmasinin éna acilmis-
tir. Kaldi ki, TTK'nin 370. maddesinin 2. fik-
rasinin son cumlesinde belirtildigi Uzere,
yetki devri yapilsa dahi en az bir yonetim
kurulu tyesinin temsil yetkisini haiz olmasi
gerekmektedir. Ozetle, her ne kadar yetki
devri muessesine kanunda yazan sartlarin
yerine getirilmesi sartiyla izin verilse de
kanun lafzindan da cok net bir sekilde an-
lasilacagi Uzere yonetim kurulu Gyelerin-
den en az bir tanesinin temsil yetkisini haiz
olmasi ve temsil yetkisini idame ettirmesi
gerekmektedir.

D. Murahhas Uye ve/veya
Midiirlere Vekaletname ile Yetki
Verilmesi

Murahhas uye ve muadurlere yetki devri
TTK'nin ilgili hukumleri cergevesinde yapi-
labilmekte olup, ilgili kisiler ortakligin ama-
cina ve igletme konusuna giren her tarlu
islemi sirket adina yapmaya yetkili olmakta-
dir. TTK, temsile yetkili olan kisilerin, tgun-
cu kisilerle sirketin isletme konusu disinda
yapacagi islemler bakimindan sirketin bagli
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parties who are authorized to represent are
binding. But if it is proved that the third par-
ty knows or is in a position to know that the
transaction is outside the scope of the busi-
ness, the company will not be bound by it.
Although the ultra vires principle, which is
described under article 137 of the abrogat-
ed TCC as a “joint-stock company'’s capacity
to have rights and to act is limited to the sub-
ject which is stated in the articles of associa-
tion of the company,” is not included in the
current TTC (Article 125/2), it does not mean
authority to represent can be used without
limitation. It asserts that the subject which
is stated in the articles of association of the
company limits the capacity of the company
to act but not the capacity to have rights.™

The ultra vires principle needs to be clarified
since the new TCC does not contain the
rule within itself in contradistinction to the
abrogated TCC. The ultra vires principle is
a principle that limits a company’s capacity
to have rights and capacity to act in fields of
business set out in its articles of association,
and again limits a companies’ transactions
to objects set out in its articles of associa-
tion."? So any transactions of a company
that are out of the scope of its Articles of As-
sociation were declared null and void while
the abrogated TCC was in force. The fact re-
mains that if a company is pleased with the
representative’s transactions even though
they are out of scope of the company’s field
of business, these transactions are not de-
clared null and void under the new TCC.

Besides, if it is observed in terms of practice,
in addition to the provisions of the TCC, the
persons authorized in the transactions car-
ried out between the company and the third
parties prove their capableness to carry out
related works with their power of attorney.
However, generally in a power of attorney,
the authorized person is not specifically de-
noted as a managing member, a managing
director, or a commercial representative;
only the authorized issues are stated in their
power of attorney. Again, in practice, those
whose legal qualifications are not speci-
fied in the power of attorney are generally
designated as the CEO, general manager
or manager. This situation gives rise to the
English Law phrase “apparent authority”.

YETKININ SINIRLARI

oldugunu 371. maddenin 2. fikrasi ile hu-
kum altina almis olmakla birlikte t¢uncu ki-
sinin, islemin isletme konusu disinda bulun-
dugunu bildigi veya durumun gereginden,
bilebilecek durumda oldugu ispat edilirse,
sirketin bu islem ile bagli olmayacagini da
belirtmektedir. Bir baska anlatimla, eski
TTK'nin 137. maddesinde anonim sirketin
hak ve fiil ehliyetinin sirketin esas sozles-
mesinde yazan isletme konusuyla sinirli ol-
dugunu belirten ultra vires ilkesine her ne
kadar TTK'da (madde 125/2) yer verilmis
olmasa da bu durum temsil yetkisinin sinir-
siz kullanilabilecegi anlamina gelmemekle
beraber, isletme konusunun, hak ehliyetine
degil, fakat fiil ehliyetine sinir olusturdugu-
nu ifade etmektedir."!

Mulga Ticaret Kanunu’'ndan farkli olarak
yeni TTK'nda yer verilmeyen ultra vires
kuralini aciklamak gerekmektedir. Ultra
vires ilkesi, sirketlerin hak ve fiil ehliyet-
lerinin esas s6zlesmelerinde yazan istigal
konulari ile sinirli oldugunu belirten ve
sirketlerin hareket alanlarini esas sozles-
melerinde yazan faaliyet konular ile si-
nirlandiran bir ilkedir.’ Soyle ki, sirketin
esas s6zlesmesinde yer alan faaliyet alani
disinda bir islem yapmasi halinde bahse
konu islem mulga Ticaret Kanunu yurar-
lukte iken yok hukmunde sayilmakta idi.
Bununla birlikte, yeni TTK ile sirket temsil-
cisinin sirketin faaliyet alani disinda yap-
mis oldugu islemden sirketin memnun
olmasi halinde s6z konusu islem yok huk-
munde olmamaktadir.

Kaldi ki, TTK hakamlerinin yani sira uygula-
maya da bakacak olursak, sirket ile Ggcuncu
kisiler arasinda gerceklestirilen islemlerde
yetkili kilinmis kisiler, ilgili igleri yapmaya
ehil ve muktedir olduklarini vekaletnamele-
ri ile ispat etmektedirler. Ancak duzenlenen
vekaletnamelerde yetkili kisinin hukuki nite-
ligi murahhas tye, murahhas mudur, ticari
temsilci seklinde aciklayici olarak ifade edil-
memekte, vekalethamelerinde yalnizca s6z
konusu kisilerin yetkili kiindiklarn hususlar
belirtilmektedir. Yine uygulamada vekalet-
namelerde hukuki vasfi belirtilmeyen bu
kisiler genel olarak CEO, genel madur, mu-
dur tayin edilen kisilerdir. Bu durum, ingiliz
hukukunda apparent authority olarak ifade
edilen ve ‘gorunur yetkili kisi’ olarak tercime
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That is to say, for third parties, when the le-
gal qualification of the persons who carry
out the transactions with the third parties is
not known or when these persons carry out
transactions that are not within the scope of
their representation authority, this situation
becomes more of an issue in the area of law.

E. Limit of the Authority
Where the Contract Value is
Indeterminate

Although it is not common today to observe
a situation where the contract value is not
determined at the start or is indeterminable,
there are times when the value of a contract
can be determined later on according to
some tariff of fares. The Aviation and Termi-
nal Services Contracts signed with compa-
nies that organize flights at Istanbul Airport
are an example of this. The contract value is
not determined in the Aviation and Terminal
Services Contracts that are planned to be
signed with the airline companies. The val-
ue of the contract is determinable in the bills
that show the number of flights of the airline
company multiplied by the unit costs speci-
fied in the Public-Private Partnership (“PPP")
tariff of fares, which is published on the Gen-
eral Directorate of State Airports Operations
website.

Where a power of attorney authorizes the
member of the board of directors, manag-
ing member, or commercial representative
to sign a related contract, the authorization
is usually made according to the monetary
limit of the transactions. When the mone-
tary amount is not specified in the contract
and only set according to the PPP tariff of
fares, it can only be determined inferentially.
And this situation gives rise to the question
of who is or will be authorized to sign con-
tracts where the value is not determined at
the start or is indeterminable. In cases that
also occur in the scope of work at Istanbul
Airport, where the value of a contract is de-
terminable according to the tariff of fares,
doctrinally, the value of the contract must
be specified in the power of attorney of the
persons authorized to sign such contracts.
In the event of exceeding the monetary limit
set to the authorized persons, on behalf of
the company, the contract must be signed
by the persons who were previously autho-
rized to sign such amounts in the tariff by the
power of attorney or an internal directive.

edebilecegimiz ibarenin akillara gelmesine
sebebiyet vermektedir. $oyle ki, tguncu ki-
siler agisindan, sirket adina uguncu kisiler ile
islem yapan kisilerin hukuki vasfi bilinmedi-
ginde ya da temsil yetkisi kapsamina girme-
yen konularda islem yapildiginda durum hu-
kuki duzlemde 6nem arz etmektedir.

E. Sozlesme Bedelinin
Belirtilmedigi Durumlarda
Yetkinin Siniri

Her ne kadar guinumuzde sozlesme bedelinin
belirtilmedigi yahut belirlenebilir olmadigi du-
rumlar ¢ok yaygin olarak karsimiza ¢cikmasa da,
bazi durumlarda imzalanmasi planlanan ve/
veya imzalanan sozlesmenin bedeli belirli ol-
mayip, birtakim tarifeler ile sonradan belirlene-
bilmektedir. Bu konuyu somutlastirmak érnek
olarak, istanbul Havalimanrnda ucak seferleri
duzenleyen havayolu sirketleri ile akdedilen
Havacillk ve Terminal Hizmetleri Sozlesmeleri
gosterilebilir. Havayolu sirketleri ile imzalanmasi
planlanan Havayolu ve Terminal Hizmetleri S6z-
lesmelerinde sozlesme bedelinin parasal tutan
belirtilmemistir. Parasal tutar, Devlet Hava Mey-
danlan igletmesi Genel Mudurlagu'nin web
sitesinde yayimlanan Kamu Ozel igbirligi (“KOI")
Ucret tarifesinde sayilan hizmet kalemlerininy; ilgi-
li havayolu sirketine, istanbul Havalimani’'ndaki
sefer sayilan dikkate alinarak 6ngérulen saglan-
ma miktariile KOI ticret tarifesinde belirtilen birim
fiyatlanin carpilmasi suretiyle kesilecek faturalar
Uzerinden belirlenebilir niteliktedir.

ilgili sozlesmeyi akdetmeye yetkili yonetim
kurulu tyesi, murahhas tlye, murahhas mudur
yahut ticari temsilcinin tayin edildigi vekalet-
namelerde ise yetkilendirme genel olarak s6z-
lesmelerin/hukuki igslemlerin parasal sinirn goz
onune alinarak yapilmaktadir. Sozlesmede
parasal tutar acikga tespit edilmemis, yalnizca
KOI tarifesinde yer alan kalem tutarlar tGzerin-
den belirtilmis oldugundan tutar, ancak tahmi-
ni olarak belirlenebilmektedir. Bu da sdzlesme
bedelinin belirli olmadigi ancak belirlenebilir
oldugu durumlarda yonetim kurulu Gyelerin-
den hangisinin yahut hangilerinin s6zlesmeyi
imzalamaya yetkili oldugu ve/veya olacagi
sorusunu gundeme getirmektedir. istanbul
Havalimani kapsamindaki islerde de vuku bu-
lan bu sorunda doktrinsel olarak tarifeye gore
sozlesme bedelinin belirlenebilecegi durum-
larda; sdzlesme bedelinin, ilgili s6zlesmeyi im-
zalamaya vyetkili kisilerin vekaletnamelerinde
belirtilmesi gerekmektedir. Bu bahsi gecen
yetkili kisilere taninan parasal limitin asilmasi
durumunda ise isletme nam ve hesabina, ilgili
sOzlesmeye imzalamaya kimin yetkili oldugu
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I1l. CONCLUSION

The authority to represent the board of
directors, which is a mandatory body re-
sponsible for representing the company, is
regulated in the TCC. According to article
367 of the TCC, a company’s articles of as-
sociation, which is a constitutional require-
ment, should include a provision on wheth-
er the powers of the board of directors can
be shared with the members and, if so, they
should include a provision on how to trans-
fer this authority. Following the regulation of
the transfer of authority in the company’s ar-
ticles of association, delegated authority of
all or a certain part of the representation and
management of works may be assigned to
the managing director, managing member,
or commercial representative. Neverthe-
less, it is important to note that at least one
member of the board of directors should
remain authorized to represent the compa-
ny according to article 370/2 of the TCC. In
conclusion, it should be emphasized that in
order for the delegation of authority to take
place, the company'’s articles of association
should include such regulation enabling
the transfer of the authority, and an internal
directive in which the board of directors de-
termines the principles of the delegation of
authority.
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kili olarak kalmasi hususuna dikkat edilmelidir.
Son olarak, yukarida ifade edilen yetki devrinin
gerceklesebilmesi icin esas sdzlesmede bahsi
gecgen devri mumkuan kilan bir duzenlemenin
yer almasi ve yonetim kurulunun yetki devrine
iliskin esaslar belirledigi ic yonergenin bulun-
masi gerektiginin alti gizilmelidir.

KAYNAKCA

KOG, HIMMET. Anonim Sirketlerde i¢ Yonerge ile Yonetim
ve Temsil Yetkisinin Devri, Ankara: Adalet Yayinevi, 2018.

CAMOGLU, ERSIN. Anonim Ortaklik Yonetim Kurulu
Uyelerinin Hukuki Sorumlulugu, istanbul: Vedat Kitapgilik,
2010.

“KOIi Ucret Tarifleri”, 2019, https://www.dhmi.gov.tr/Lists/
DosyaYonetimiList/Attachments/653/2019_KOI_Ucret_
Tarifeleri.pdf (Access Date: 09.08.2019).

PULASLI, HASAN. Sirketler Hukuku Serhi V II, Ankara:
Adalet Yayinevi, 2014.

BAHTIYAR, MEHMET. Ortakliklar Hukuku, istanbul: Beta
Yayimlari, 2019.

POROY, REHA/TEKINALP, UNAL/GAMOGLU, ERSIiN.
Ortakliklar Hukuku |, Istanbul: Vedat Kitapgilik, 2014.

GUNAY, YAVUZ SELIM. Anonim Sirketlerin Temsili,
Istanbul: On iki Levha Yayincilik, 2018.

KOG, HIMMET. Anonim Sirketlerde i¢ Yonerge ile Yonetim
ve Temsil Yetkisinin Devri, (Ankara: Adalet Yayinevi, 2018).

CAMOGLU, ERSIN. Anonim Ortaklik Yonetim Kurulu
Uyelerinin Hukuki Sorumlulugu, (istanbul: Vedat Kitapgilik,
2010).

“KOI Ucret Tarifleri”, 2019, https://www.dhmi.gov.tr/Lists/
DosyaYonetimiList/Attachments/653/2019_KOI_Ucret_
Tarifeleri.pdf (Erigim Tarihi: 09.08.2019).

PULASLI, HASAN. Sirketler Hukuku Serhi Cilt I, (Ankara:
Adalet Yayinevi, 2014).

BAHTIYAR, MEHMET. Ortakliklar Hukuku, (istanbul: Beta
Yayimlari, 2019).

POROY, REHA/TEKINALP, UNAL/GAMOGLU, ERSIN.
Ortakliklar Hukuku |, (istanbul: Vedat Kitapgilik, 2014).

GUNAY, YAVUZ SELIM. Anonim Sirketlerin Temsili,
(istanbul: On Iki Levha Yayincilik, 2018).

MAKALELER

2020 WINTER

203



