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ABSTRACT

The mandatory bodies for incorporated companies
are the Board of Directors and General Assembly.
According to the Turkish Commercial Code (“TCC”)
article 530, if the mandatory bodies for the mainte-
nance of the company do not exist for a long period
of time or if the bodies fail to convene within a speci-
fied amount of time, the company shall be dissolved.
These matters are developed more under case law in
some states such that these bodies may be declared
“null,” and the duration of the time is no longer reg-
ulated by the Law. There is no consensus regarding
how long is “long term” in relation to an absence of
mandatory bodies either in case law or among aca-
demics. The issue is examined here under the main-
tenance of joint-stock companies.
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OZET

Anonim sirketlerde kanunen bulunmasi zorun-
lu organlar yonetim kurulu ve genel kurul olarak
ongorulmustur. Turk Ticaret Kanunu'nun 530.
maddesine gore, sirketin devami igin zorunlu olan
bu organlarin uzun sure bulunmamasi halinde ve
belirlenen sure zarfinda eksikligin giderilmemesi
durumunda sirketin feshinin sz konusu olabi-
lecegi duzenlenmistir. Ancak bu organlarin hangi
durumlarda ‘yok’ hukmunde oldugu ve surenin
uzunlugu kanun ile duzenlenmemis olup, bu hu-
suslar doktrindeki gorusler ve mahkeme kararlari
ile sekillenmistir. Bugun igin organ yoklugunu
gerektiren durumlarin ve organ yoklugunun ka-
bul edilmesini gerektiren ‘uzun sure’ kavramina il-
iskin gerek yargi kararlarinda gerek doktrinde fikir
birligi bulunmamakla birlikte, anonim sirketin de-
vamliliginin esas olarak somut duruma gore takdir
edildigi degerlendirilmektedir.

—=> ANAHTARKELIMELER

ANONIM ORTAKLIK, KILITLENME,
KAYYIM ATANMASI, ISLEVSIZLIK
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ABSENCE OF MANDATORY BODIES IN JOINT-STOCK COMPANIES

A joint-stock company is a legal entity. The representation, management, and
supervision of an incorporated company is enforced through company bodies.

Anonim sirket, tiizel kisilige haiz bir sermaye ortakhigidir. Bu dogrultuda anonim sirketin
temsili, yonetimi ve denetimi sirketin organlar1 aracihigi ile gerceklestirilir.

4

FOOTNOTE
1 Hasan Pulasli, Company Law
General Principles, Ankara: Adalet

Publisher, 2017, p. 349.

2 TCC, No: 6102, article 359/2,

Dated 14.02.2011, No: 27846 Official

Gazzette

3 Hasan Pulasli, Company Law
General Principles, Ankara: Adalet
Publisher, 2017, p. 349.

4 Merdan Caliskan, General Assem-
bly of Joint-stock Companies: Adalet

Pulisher, 2019, p. 23.

5 Dr. Tamer Bozkurt, company law,

Ankara: Legem Publishing, 2018,
p. 240.

6 Turkish Commercial Code No. 6102,

Article 397.

I.INTRODUCTION

A joint-stock company is a legal entity. The
representation, management, and supervi-
sion of anincorporated company is enforced
through company bodies. According to the
TCC, the mandatory bodies of incorporated
companies are the general assembly and
the board of directors. If there is no existing
board of directors or if the general assembly
cannot convene, the company may be dis-
solved as an incorporated company. In this
article, the absence of mandatory bodies in
incorporated partnerships is examined in re-
lation to current law.

II. MANDATORY BODIES
OF INCORPORATED
COMPANIES

Legal entities require bodies that can man-
age the business and represent it regarding
its right to income and its debt obligations.
The bodies can consist of real persons or
legal entities. However, any statutory body
elected to the board of directors or manage-
ment must be represented by a real person.’
“If a legal entity is elected to the board of di-
rectors, with the legal entity, in the name of
the legal entity, decided by the legal entity,
can only be registered and declared by the

I. GIRIS

Anonim sirket, tuzel kisilige haiz bir sermaye
ortakligidir. Bu dogrultuda anonim sirketin
temsili, yonetimi ve denetimi sirketin organ-
larraraciligi ile gerceklestirilir. Anonim sirket-
lerin 6102 sayili Turk Ticaret Kanunu (“TTK")
uyarinca zorunlu organlari, genel kurul ve
yonetim kuruludur. Buna gore, yonetim ku-
rulunun bulunmamasi veya genel kurulun
toplanamamasi anonim sirketin sona erme-
sine sebebiyet verebilecektir. isbu makalede
anonim ortakliklarda zorunlu organlarin bu-
lunmamasinin sebepleri ve sonuglari ince-
lenmektedir.

1. ANONiM SIRKETIN
ORGANLARI

Tuzel kisiler, haklan kazanma ve borglar
yuklenebilme bakimindan idare ve temsil
islerini goren organlara muhtactirlar. Or-
ganlar, gercek ve tuzel kisilerden olusabilir.
Yonetim ve temsil organi olan yonetim kuru-
luna secilen tuzel kisinin kendisini bir gercek
kisi ile temsil ettirmesi gerekir."

“Bir tuzel kisi yonetim kuruluna Uye secil-
digi takdirde, tuzel kisiyle birlikte, tuzel
kisi adina, tuzel kisi tarafindan belirlenen,
sadece bir gercek kisi de tescil ve ilan
olunur; ayrica, tescil ve ilanin yapilmis
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real person; also, it will be announced imme-
diately on the company’s website where the
registration and the declaration is made. The
registered person can attend the meetings
and vote only in the name of the legal entity.”?

In incorporated partnerships, a body means
“a body formed by real persons”. There are
two bodies that can make decisions regard-
ing an incorporated company and carry out
governance of the whole business, the gen-
eral assembly and the board of directors.®
The general assembly is formed of all the
shareholders, all of whom, or their authorized
agents, have the right to join general assem-
bly meetings. The assembly must convene
at least once a year and must be quorate in
order to carry out company business.* The
board of directors, composed of one or more
persons, is responsible for the management
and representation of the business. As the
board of directors is the “administrative
body” of the company, its decisions are bind-
ing. The board exists from the establishment
to the dissolution of the company.®

I1l. ABSENCE OF BODIES
IN INCORPORATED

COMPANIES

Under the TCC,® the auditing of incorporat-
ed company accounts changed, removing

ANONIM SIRKETLERDE ORGAN EKSIKLIGI

oldugu, sirketin internet sitesinde hemen
aciklanir. Tuzel kisi adina sadece, bu tes-
cil edilmis kisi toplantilara katilip oy kul-
lanabilir.”2

Anonim ortakliklarda organ denildiginde
‘gercek kisilerden olusan kurul’ anlasilir.
Anonim ortakligi bor¢ altina sokan, hak
sahibi kilan ve tam isleri yaruten iki or-
gan vardir. Bunlar, genel kurul ve yonetim
kurulu’dur.® Genel kurul, genel kurula ka-
tilmaya yetkili tam pay sahiplerinin veya
bunlarin yetkili temsilcilerinin katiimiyla
olusan, yilda en az bir defa toplanan, top-
lanmasi ve karar almasi icin belirli nisapla-
ra sahip olmasi gereken bir organdir.* Yo-
netim Kurulu ise, anonim sirketin idare ve
temsilislerinden sorumlu, bir ya da birden
cok kisiden olusan bir organdir. Yonetim
kurulu, sirketin ‘ydnetim organi’ olup ayni
zamanda kanuni temsilcisi konumunda
oldugu icin, bu kurulun iradesi sirketi
baglamaktadir. Yonetim kurulu, niteligi
geregi her an gorevde olan (sirketin kuru-
lusundan tasfiyesine kadar) bir organdir.®

11l. ANONiM SiRKETLERDE
ORGAN EKSIKLIiGi

14.02.2019 tarihinde Resmi Gazete'de
yayimlanan TTK ile anonim sirketin he-
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ABSENCE OF MANDATORY BODIES IN JOINT-STOCK COMPANIES

the supervision committee as a mandatory
body.” According to Law no: 6762, pub-
lished in Legal Gazette on 09.07.1956, the
supervision committee was a third legal
body of incorporated companies and au-
diting could be carried out by supervisors
who did not require any expertise. The new
TCC, however, requires this function to be
carried out by experts, so the supervision
committee was removed as a mandatory
body of incorporated companies. Today in
Turkish Law, the mandatory legal bodies of
incorporated companies are the general as-
sembly and the board of directors; they shall
act within the framework of their authority as
laid out in the Law.®

The tenth section of the TCC regulates
reasons for the dissolution of incorporat-
ed companies. The issue of the absence of
bodies inincorporated companies is restrict-
ed as a particular dissolution condition. As
article 530(1) of the TCC states:

“If one of the legally required bodies do not
exist or the general assembly cannot con-
vene, shareholders, company creditors or,
by the request of the Ministry of Customs
and Trade, commercial court that is found at
the company head office, by listening to the
board of directors the court will determine a
duration for the company to bring the com-
pany into compliance with the Law. If the
situation is not corrected by this time, the
court will decide on the dissolution of the
company.

Accordingly, an absence of bodies or failure
of the general assembly to convene for along
period of time shall be considered reason to
dissolve a company. As the only legally man-
datory bodies are the general assembly and
the board of directors, the non-existence of
any other company body is not considered a
reason to dissolve, as such a body does not
affect the corporate structure.® The absence
of the general assembly or board of directors,
on the other hand, are reasons to dissolve a
company. The following is a review of issues
that constitute a “absence of body.”

A. Non-Convening General
Assembly

A joint-stock company acts through its
legal bodies. Decision making, manage-
ment and representation are carried out
by different company bodies. If one of the
legally required bodies of an incorporated
partnership does not exist or if the general

saplarinin denetlenmesi sistemi tamamen
degistirilerek, denetim kurulu zorunlu or-
gan olmaktan cikartilmistir.® Buna gore,
09.07.1956 tarihinde Resmi Gazete'de
yayimlanan 6762 sayili Eski Turk Ticaret
Kanunu'nda (“ETTK”) anonim sirketin G¢
kanuni organindan biri olan ve uzmanlik
bilgisi zorunlu olmayan denet¢i veya denet-
ciler vasitasiyla yapilan denetlemenin artik
yeni TTK'da bagimsiz ve uzman kisiler eliy-
le yapilmasi 6ngorulmektedir. Bu sebeple,
yururlukte olan TTK geregi anonim sirketin
denetiminde gorevli bulunan kisiler artik
organ sifatina haiz degildir. Yapilan son de-
gisikliklerle birlikte, bugtn Turk Hukukunda,
anonim sirketin yasal organlar genel kurul
ve yonetim kurulu olup; kanunda édngérulen
yetki sinirlari cercevesinde gorev yaparlar.”

Ayrica TTK'nin onuncu bélumu altinda ano-
nim sirketlerin sona erme sebepleri duzen-
lenmistir. Ozel bir hal olarak, anonim sirket-
lerde organ eksikligi durumu bir sona erme
hali olarak duzenlenmistir. TTK'nin madde
530 (1) hukmune gore;

“Uzun sureden beri sirketin kanunen gerekli
olan organlarindan biri mevcut degilse veya
genel kurul toplanamiyorsa, pay sahipleri,
sirket alacaklilar veya Gumruk ve Ticaret Ba-
kanli@inin istemi Gzerine, sirket merkezinin
bulundugu yerdeki asliye ticaret mahkemesi,
yonetim kurulunu da dinleyerek sirketin du-
rumunu kanuna uygun hale getirmesi icin bir
sure belirler. Bu sure i¢cinde durum duzeltil-
mezse, mahkeme sirketin feshine karar verir.”

Buna gore TTK, organ eksikligini ve genel
kurulun uzun sureden bu yana toplanama-
masini duruma gore bir fesih nedeni olarak
ongormustar. Genel kurul ve ydnetim kurulu
disindaki organlarin kanunen varliklari mec-
buri olmadigindan ve dolayisiyla ‘yokluklan’
kurumsal yaplyi etkilemediginden bunlar or-
gan eksikligi teskil etmez.® Ancak genel kurul
ve yonetim kurulu organlarinin yoklugu sir-
ketin feshi sebebidir. Bu kapsamda ‘yokluk’
durumunu gerektiren hususlar sirasiyla ince-
lenecektir.

A. Genel Kurulun Toplanamamasi

Anonim ortaklik, faaliyetlerini organlan mari-
fetiyle yaratar. Karar, idare/temsil faaliyetleri,
ortakligin farkli organlari marifetiyle gercekles-
tirilir. Anonim ortakligin kanuni organlarindan
birisinin yoklugu yahut genel kurulun top-
lanamamasi bir fesih sebebi olarak TTK'nin
530.maddesinde (ETTK. 435) duzenlenmistir.
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assembly is not convened, the company can
be dissolved under article 530. Within the
context of the article, the absence of a body
has a broad meaning, including not being
able to elect the body, preventing formation
of the body by not appointing members or
causing the body not to function through
failure to reach quorum. In such cases, the
court can be requested to dissolve the in-
corporated partnership as a result of the
“absence of body”.

From time to time the general assembly
may fail to take decisions due to disputes or
conflicts of interest between shareholders.
In this case, the partnership has failed to
govern continuously. Thus, if the body fails
to fulfil its purpose (Funktionsunfahigkeit
von Organen), there is not only an absence
of body but also a dissolution of the com-
pany. In the justification under article 530
of the TCC, it states that the absence of a
mandatory body is a situation where this
body doesn’t exist.® However, the absence
of bodies, or non-existence of bodies, has
a broad definition. Article 530 of the TCC
regards non-functionality of a mandatory
body as a reason for dissolution. In the situ-
ation described above, the body has lost its
function; in other words, because the gener-
al assembly is unable to carry out its respon-
sibilities, the company cannot take any ma-
jor decisions, and this may provide a legal
basis for a dissolution lawsuit against the
partnership under article 531 of the TCC. Ac-
cording to article 410, “(e)ven if the time of
the general assembly is up, the board of di-
rectors can convene a meeting. In the event
of the board of directors continuously not
convening, not being able to reach quorum
or not being present, with the permission of
the court, one shareholder can convene the
general assembly.” According to the article,
if the general assembly is not convened due
to the absence of the board of directors, the
lawmaker has demonstrated its willingness
to ensure that this does not constitute an
absence of body. Additionally, members of
the board of directors can conduct any nec-
essary and urgent matters for the company™
and therefore can continue to exist under ar-
ticle 5633 of the TCC.™ The use of this clause
in relation to the inclusion of the election of
the board of directors within the general as-
sembly’s non-assignable authority and the
essential will of the shareholders is consid-
ered limited.

ANONIM SIRKETLERDE ORGAN EKSIKLIGI

Madde kapsaminda organ yoklugu genis bir
anlam tasimaktadir. Organlarin secilememesi,
acilan tyeliklere atama yapilamamasi veya ya-
pilamayarak organin olusmasina engel olun-
masl veya yetersayilarin saglanamamasi se-
bebiyle organin devamli surette calisamamasi
halinde ‘organsizlik’ sebebiyle anonim ortakli-
@in feshi talebiyle mahkemeye basvurulabilir.

Genel kurulun karar alamamasi zaman zaman
pay sahipleri arasi gekisme ve menfaat ihtilaf-
larindan da kaynaklanabilmektedir. Bu gibi
sebeplerden dolayi ortakllk devamli surette
calisamaz hale gelmis ve genel kurul karar ala-
mamaktaysa, diger bir ifadeyle genel kurul is-
levini yitirmis (Funktionsunfahigkeit von Orga-
nen) ise, bu hal nesnel olarak organin yoklugu
anlamina gelmemekle birlikte ortakligin feshi
davasi agilmasi igin hakli sebep teskil edebilir.
Nitekim TTK'nin 530.maddesinin gerekgesin-
de de gerekli organin mevcut olmamasi ile
kastedilenin bu organin gercekten bulunma-
masi oldugu ifade edilmisgtir.°

Bu cercevede organ eksikliginin genis yo-
rumlanmasi gerektigi ancak TTK madde 530
anlaminda organ eksikligine dayanan fesih
davasi aclilabilmesi icin organin yalnizca islevi-
ni yitirmesinin yeterli olmayacagi soylenebilir.
ilaveten, TTK madde 530'un gerekgesi uyarin-
ca da organ eksikligi olusabilmesi i¢in organin
gercekten bulunmamasi gereklidir. Ancak or-
ganin islevini yitirmesi, baska bir deyisle genel
kurulun kilittenme sebebiyle karar alamiyor
olmasi durumunda bu durum somut olay ko-
sullari dikkate alinarak TTK madde 531 kapsa-
minda ortakligin feshi davasi agmak icin daya-
nak teskil edebilecektir. Bu baglamda, TTK'nin
410.maddesinde yer alan, “Genel kurul suresi
dolmus olsa bile, yonetim kurulu tarafindan
toplantlya cagrilabilir. Yonetim kurulunun,
devamli olarak toplanamamasi, toplanti nisa-
binin olugmasina imkan bulunmamasi veya
mevcut olmamasi durumlarinda, mahkeme-
nin izniyle, tek bir pay sahibi genel kurulu top-
lantiya cagirabilir” hukme gore, genel kurulun
yonetim kurulunun bulunmamasi sebebiyle
toplantiya ¢agrilmamasi halinde kanun koyu-
cu, sirketin devamini esas alarak organ eksik-
liginin olusmamasi yonundeki iradesini ortaya
koymustur. Ek olarak, yonetim kurulu tyeleri-
nin sirketin varligini surdurebilmesi icin gerekli
ve acil isleri TTK'nin 513. maddesine gore™
yapma imkanina sahip oldugu goérulmekte-
dir.” Ancak yoénetim kurulunun secilmesinin
genel kurulun devredilemez yetkileri arasin-
da yer aldigi ve pay sahiplerinin iradesinin
esas oldugu dikkate alindiginda bu hukmun
uygulama alani oldukca kisitlidir.
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ABSENCE OF MANDATORY BODIES IN JOINT-STOCK COMPANIES

B. Absence of the Board of
Directors

The board of directors is responsible for
the management and representation of a
joint-stock company.? It is one of the man-
datory bodies but in many cases it can be
absence. Case law deals with the absence
of the board of directors from different per-
spectives. In the doctrine, Arslanli showed
that failure to have the required number
members on the board of directors is an
example of failure to form the governing
body, which may be because membership
elections cannot be held or all the mem-
bers resign and cannot be replaced at the
general assembly.” In these situations,
there is an absence of the board of direc-
tors as a mandatory body.”Moroglu stated
that during his explanation under the For-
mer Turkish Commercial Code Regarding
the board of directors, the absence of bod-
ies should be understood as the fact that
the members of the board of directors can-
not be elected or they can’t meet even if
they are elected.”'* Tekinalp stated that an
absence of bodies can have a broad mean-
ing.’™ He provides scenarios where the
body is present but is unable to perform its
activities, for example, it is unable to elect
the board of directors or the elected board
cannot work continuously due to the fail-
ure to reach quorum.®

The board of directors shall ensure the
representation and management of the
joint-stock company through real persons.
It therefore needs to be considered wheth-
er the absence of a body results when the
time of office of persons representing the
board of directors expires. The Supreme
Court in fact stated that in the event that
the board of directors’ members time in of-
fice expires and new members cannot be
elected to the board, the board of directors
of the company will be unable to function
and this, therefore, constitutes an absence
of bodies.

“Although it is possible for the remaining
members of the board of directors to tem-
porarily appoint a member if one or two
memberships are opened, these members
may manage until the first general assem-
bly meeting (Art.315 /1 of the TCC). There
is no provision in the TCC on the process
if all the board members’ terms expires. In
the event that the tenure of the members of
the board of directors has expired and new
ones have not been appointed, is it pos-

B. Yonetim Kurulunun Yoklugu

Yonetim kurulu, yoklugunun etkileri ortaklik
Uzerinde en hizli ve guclu sekilde hissedile-
cek organdir. Zira yonetim kurulu, anonim
ortakligin yénetim ve temsil organidir.’? Ka-
nunen bulunmasi zorunlu olan organlardan
biri olan yénetim kurulunun yoklugu birgok
halde karsimiza ¢ikabilecektir. Doktrin ve Yar-
gitay kararlarinda, yonetim kurulunun yok-
lugu farkli agilardan ele alinmistir. Doktrinde
Arslanli, yonetim organinin olusturulamama
haline yonelik 6rnek olarak yonetim kurulu-
nun gereken sayida Uyeye sahip olmamasi
ve acilan Uyeliklere secimin yapilamamasini
veyahut tum uayelerin istifa edip genel ku-
rulda bu uyelikleri doldurmak icin secim ya-
pilamamasini gostermektedir.”® Dolayisiyla,
bu hallerin gerceklesmesi ile zorunlu organ
olan yoénetim kurulunun mevcut olmamasi
hali gerceklesmektedir. “Moroglu da ETTK
m. 435 cercevesinde yapmis oldugu acikla-
malarinda, yonetim kuruluna iligkin olarak
organ eksikliginin yénetim kurulu tyelerinin
secilememeleri veya secilmis olsalar bile top-
lanip ¢calisamamalari seklinde anlasilmasi ge-
rektigini belirtmektedir.”™* Tekinalp ise organ
eksikliginin genis anlasilmasi gerektigini ifa-
de etmektedir.”® Yazarin yonetim kurulunun
secilememesi veya nisap yoklugu nedeniyle
organin devaml surette ¢calisamamasi gibi or-
ganin seklen mevcut oldugu ancak faaliyet-
lerini gerceklestiremedigi senaryolariniorgan
eksikliginin genis anlasilmasina érnek olarak
gosterdigi gorulmektedir."®

Yonetim kurulu, kendisini olusturan gercek
kisiler araciigiyla anonim ortakligin temsili
ve idaresini saglar. Bu dogrultuda yonetim
kurulunu olusturan gercek kisilerin gérev su-
relerinin dolmasiyla birlikte olusacak bosluk
sonucunda bir organ yoklugunun olusup
olusmayacag tartismalidir. Yargitay 11. Hu-
kuk Dairesi, asagida yer verilen kararinda,
Ozetle, yonetim kurulu Uyelerinin surelerinin
bitmesi ve kurula yeni Gyelerin secilememe-
si durumunda sirketin yonetim kurulunun
yokluk ile sabit olacagini, bu dogrultuda da
organ eksikligi olusacagini belirtmistir.

“Her ne kadar bir, iki tyeligin acilmasi halin-
de gorevde kalan diger yonetim kurulu Gye-
lerinin acgik Uyelik icin gegici olarak Uye tayin
etmeleri ve bu Uyenin ilk genel kurul toplanti-
sina kadar goérev yapmalari olanak dahilinde
ise de (TTK. m.315/1), butun yonetim kurulu
Uyelerinin surelerinin bitmesi halinde duru-
mun ne olacagl hususunda TTK da bir ho-
kum mevcut degildir. Bu halde, yani yénetim
kurulu Gyelerinin gorev suresinin bitmesi ve
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sible to accept in absolute terms that the
company is deprived of a body, as stated
in article 435 of the TCC?

In accordance with article 397/2 of the
Code of Obligations, it is also possible to
acknowledge that the continuation of the
members of the board of directors whose
term has expired may continue until the
election of new members, at least for the
purpose of electing a board of directors,
and be limited to existing works and ser-
vices (in the same view, see Domanig,
380/b, c). However, there are some draw-
backs for that approach. To acknowledge
that the powers of the former members of
the board of directors remain in full force,
and those whom the general assembly
cannot elect and do not appoint or do not
want to give, shall be indirectly given this
authority, in which case the will and wish-
es of the shareholders of the company will
be excluded. Moreover, accepting that the
duties of the former members of the board
of directors continue until the election of
new members, allows retired members to
delay the vote of new members as much
as possible, as well as not taking the com-
pany business as seriously as necessary. In
this case, under article 435/1 of the TCC, it
is a more accurate way to accept that the
company is left without a body."”"”

According to the Istanbul 9th Commercial
Court of First Instance, “solely the compa-
ny’s board of directors could not convene
and was still body-less in this respect, the
company has not distributed dividends
due to the constant losses of the compa-
ny, the reason for the constant losses is the
high financial expenses, the general as-
sembly is locked, both bodies are absent,
and this can be accepted as justification
with both the absence of bodies and its ex-
pression in the doctrine.”

The Supreme Court held that “(t)he duties
of the members of the board of directors
in a joint-stock company shall continue
until new members are elected in place. It
is necessary to accept that the members
of the board of directors whose term ex-
pires until the election of new members
are obliged to continue their duties.”'® Un-
der this evaluation, it may be stated that
the board members shall continue their
duties until new members of the board of
directors are appointed. It can be argued
that if the original members of the board
of directors continue their duties and no
new members are elected to the board of

ANONIM SIRKETLERDE ORGAN EKSIKLIGI

yenilerinin de secilememis olmalar halinde,
TTK.nun 435. maddesinde belirtildigi gibi sir-
ketin bir organindan mahrum oldugu mutlak
bir sekilde kabul etmek mumkun mudur?

BK.nun 397/2. maddesinden hareketle suresi
bitmis yonetim kurulu tyelerinin, yenileri se-
cilinceye kadar gorevlerinin hi¢c olmazsa yani
yonetim kurulu secilmesi amacina yonelik ve
mevcut isler ve hizmetlerle sinirli olmak Uzere,
devam ettiginin kabult de mumkundur (Ayni
goruste Domanic age,Sh. 380/b,c). Ancak bu
yolun kabultnde baz sakincalar vardir. Eski
yonetim kurulu uyelerinin yetkilerinin tam
olarak devam ettigini kabul etmek, sirket ge-
nel kurulunun secemedigi ve gorev vereme-
digi ve vermek de istemedigi kisiler dolayli
olarak bu yetkiyi vermek olacaktir ki bu halde
sirket ortaklarinin irade ve arzularninin digina
cikilmis bulunacaktir. Kaldi ki yenilerinin se-
cilmelerine kadar eski yonetim kurulu Uyele-
rinin gorevlerinin devam ettigini kabul etmek,
eski tyelere, yenilerinin segilmesini mumkun
oldugu kadar geciktirmek olanagini verecegi
gibi, gecici olarak gorev yaptiklar cihetle sir-
ket islerini gerektigi kadar ciddiye almamak
sonucunu da tespit edecektir. Bu durumda
TTK.nun 435/1. maddesi geregince sirketin
organsiz kaldigini kabul etmek daha dogru
bir yol olmaktadir.”"”

istanbul 9. Asliye Ticaret Mahkemesi bir ka-
rarinda “ancak sirketin yonetim kurulu top-
lanamadigi icin bu yénden halen organsiz
oldugu, sirketin surekli zarar etmesi nedeni
ile kar pay1 dagitilamamis oldugu, surekli za-
rar etmesinin sebebinin yuksek finansman
giderleri oldugu, genel kurulda kilitlenmenin
meydana geldigi, bunun hem organ yoklugu,
hem de 6gretideki ifadesi ile hakli neden ola-
rak kabul edilebilecegi, fakat acilan davanin
TTK 530 maddesi uyarinca organ yokluguna
dayali fesih davasi oldugu”nu mutalaa etmis-
tir.

Bir bagka kararinda ise Yargitay, “Anonim
sirkette yonetim kurulu Uyelerinin yerine ye-
nileri secgilene kadar goérevler devam eder.
Yeni Uyeler secilinceye kadar suresi biten
yonetim kurulu Gyelerinin zorunlu olarak
gorevlerinin devam edeceginin kabulu gere-
kir.”'® seklinde ifade ederek yonetim kurulu
uyelerinin yenileri secilene kadar gorevlerine
devam edecegdini belirtmistir. Bu karardan
yola cikilarak, yeni yonetim kurulu tyelerinin
gorevlerine devam edecegi, yonetim kurulu
Uyelerinin secilememesi halinde organ ek-
sikliginin olusmayacagi savunulabilir. Ancak
bu durumda, yukarida bahsedilen kararda da
yer aldigi Gzere, sirket genel kurulunun sec-
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ABSENCE OF MANDATORY BODIES IN JOINT-STOCK COMPANIES

directors, this should not constitute an ab-
sence of body. However, it should be not-
ed that it is possible for a board of directors
not elected by the general assembly of the
company to have all the authority to carry
out decisions against the wishes and de-
sires of the shareholders.

Although the continuation of the com-
pany’s activities is important, consider-
ing that the tenure of the members of the
board of directors is regulated and limit-
ed by the TCC, and if the members of the
board of directors cannot be elected ‘for a
long time’, it should be accepted as an ab-
sence of bodies in line with Moroglu and
Tekinalp. In addition, article 530 of the TCC
states, “Although the term of the board of
directors has expired, if a new board of di-
rectors has not been elected or if the board
of directors has resigned and there is no
possibility of filling their seats, it should
be recognized that the board does not
exist.”" In short, the expiry of the board of
directors should be interpreted as the ab-
sence of that body.

C. The Concept of Lengthy
Period of Absence

According to article 530 of the TCC on the
absence of mandatory bodies, the Law con-
siders the non-existence of legally neces-
sary bodies “for a long time”. However, how
long a “long time” is is still in question in the
literature and in case law.

In one case the Supreme Court stated:

“in the case, the request for the grant to re-
call the general assembly did not apply as
pure absence of bodies. Also, it was attribut-
ed on the grounds of not convening the
general assembly. It can be observed that
the plaintiff company’s per annum general
assembly meetings have not been made
since the last general assembly dated 28th
of October 1997. As the court has to rule
according to the outcome by taking into
account that the plaintiffs want the recall
grant on the grounds of failure of general as-
sembly meetings taking place, the decision
needs to be quashed in favor of the plaintiffs
as the written judgment is not established
on the grounds that absence of bodies is not
a matter.”?

Accordingly, the Supreme Court held that
the general assembly must convene at least
once a year, otherwise it will constitute an

medigi bir yonetim kurulunun tum yetkilere
sahip olmasinin sirket ortaklarinin istek ve
arzularindan uzaklagmak olarak nitelendiril-
mesinin de mumkun oldugu dikkate alinma-
lidir. Her ne kadar sirket faaliyetlerinin deva-
mi esas ise de bu cercevede somut olaylarin
degerlendirilmesi sonucunda yonetim ku-
rulu tyelerinin gorev surelerinin TTK ile du-
zenlenmis ve sinirlanmis oldugu da dikkate
alindiginda belli bir sire sonucunda yonetim
kurulu secilemiyor ise Moroglu ve Tekinalp’in
yukarida da yer alan goérusleri dogrultusun-
da yonetim kurulu Uyelerinin ‘uzun bir sure’
secilemiyor olmasinin organ eksikligi olarak
kabulu gerekmektedir. ilaveten, TTK'nin 530.
maddesinin gerekgesinde de “Yonetim ku-
rulunun suresi sona ermis olmasina ragmen,
yeni bir ydnetim kurulunun secil(e)memis ol-
masi veya yonetim kurulu Uyelerinin istifalan
ile kurulun bosaldig! ve yerlerini doldurma
imkaninin  bulunmadigi hallerde yodnetim
organinin mevcut olmadigi kabul edilmeli-
dir.”"® Kisacas! gerek¢ceden yonetim kurulu-
nun saresinin dolmasinin organin mevcut
olmadigi seklinde yorumlanmasi gerektigi
anlasilmaktadir.

C. Uzun Siire Kavrami

Uzun sure kavrami TTK'nin 530.maddesi-
ne gore sirket icerisinde organ eksikliginin
kabulune iligkin “(u)zun streden beri sirke-
tin kanunen gerekli olan organlarindan biri
mevcut degdilse” ibaresi ile kargsimiza ¢ikmak-
tadir. Ancak ‘uzun sure’ kavramina iliskin
doktrin ve ictihat kapsaminda netlestirilmis
bir sure bulunmamaktadir.

Yargitay 11. Hukuk Dairesi 2011 yilinda ver-
mis oldugu bir kararinda,

“davada, genel kurula ¢agn izni verilmesi
istemi salt organ eksikligine hasredilmemis
ayrica, genel kurullarin yapilamadigi sebebi-
ne de dayanilmistir. Gercekten davali sirke-
tin 28.10.1997 tarihli son genel kurulundan
sonra yillik olagan genel kurul toplantilari-
nin yapilmadigi anlasilmaktadir. Mahkeme-
ce davacilarnn ¢agr iznini genel kurullarin
yapillamamasi nedenine dayali olarak da
istedigi nazara alinarak sonucuna gore bir
karar verilmesi gerekirken, organsizligin s6z
konusu olmadigi gerekgesiyle yazili sekilde
hukum tesisi yerinde gorulmediginden kara-
rin bu nedenle davacilar yararina bozulmasi
gerekmistir.”20

Buna gore Yargitay, sirketin en son 1997 yi-
linda olagan genel kurul toplantisi yapmis
olmasini organ eksikligi olarak nitelendir-
mistir. Yargitay 11. Hukuk Dairesi bir diger
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absence of body. However, the Supreme
Court ruled in favor of the plaintiff by point-
ing out that, “plaintiff's counsel claimed
that their client is a shareholder for the de-
fendant firm, and the general assembly had
not been convened for six years, which led
to the failure of forming the board of direc-
tors and regulation, that there is an absence
of bodies, that the last elected board of di-
rectors is using the company for their bene-
fit.2" Therefore, they request and sue for the
dissolution and the liquidation of the com-
pany.” In a different decision, the Supreme
Court stated that “according to the facts of
the case, plaintiff's counsel claimed that the
three-membered board of directors dropped
to two members and the company was left
with no bodies, additionally the supposed
annual general assembly meetings were
not held since 22nd of September 20086. In-
deed, according to the trade register record,
the general assembly had not been held
since the 22nd of September 2006. There-
fore, the court, on the grounds of company’s
board of directors decreasing, thus having
an absence of bodies, should have ruled to
appoint a trustee, who would aim to hold a
general assembly meeting and eliminate
the absence of bodies, and, in the case of
the trustee not being able to accomplish
this aim, should have ruled for the compa-
ny’s rescission and liquidation, but instead,
the court ruled to reject the case because
the expert fee was not deposited, which was
a wrong decision, and made it necessary to
quash the court’s decision.”?? According-
ly, the court argued that it is appropriate to
identify a failure to convene the general as-
sembly for four years as an absence of body.

On the other hand, Tekinalp, a prominent
legal academician, explains the phrase
“long time” for shareholders as ten to twelve
months, while for creditors the time may
be longer.Z If no “long time” condition is
sought, it should be determined according
to the facts of the case in cases where the
absence of bodies arises due to the failure
to convene the general assembly.?* The is-
sue of length of time in which the general
assembly fails to meet is subject to the eval-
uation of the facts of the case, as stated the
Supreme Court decisions above.

ANONIM SIRKETLERDE ORGAN EKSIKLIGI

kararinda da, “Davaci vekili, muvekkilinin
davali sirketin ortagi oldugunu, sirketin alti
yildir genel kurulun toplanmadigini, bu ne-
denle yonetim kurulu ve denetim kurulunun
olusturulamadigini, organ eksikliginin oldu-
gunu, son secilen yonetim kurulunun da sir-
keti kendi sahsi menfaatleri icin kullandigini
ileri surerek sirkete tedbiren kayyum atana-
rak sirketin fesih ve tasfiyesini talep ve dava
etmistir.”?" davacinin savunmasi Uzerine
davaci vekilini hakli bularak hukmun davaci
yararina bozulmasina karar vermistir. Yargi-
tay 11. Hukuk Dairesi'nin bagka bir kararinda
ise “Somut olayda davaci vekili, sirketin ¢
kisilik yonetim kurulunun iki kisiye dustugu-
nu ve sirketin organsiz kaldigini, ayrica son
genel kurul toplanti tarihi olan 22.09.2006
tarihinden itibaren her yil yapilmasi gereken
genel kurul toplantilarinin yapilmadigint ileri
surmustur. Nitekim ticaret sicil kaydina gore
de genel kurul toplantisinin 22.09.2006 tari-
hinden itibaren yapilmadigi anlasilmistir. O
halde mahkemece, daval sirketin yonetim
kurulunun eksilmesi, dolayisiyla organsiz
kalmasi nedeniyle, organ eksikliginin gi-
derilmesi icin sirkete temsil kayyimi atatti-
nlmasi, kayyima, genel kurul toplantisinin
yapilmasi ve organ eksikliginin giderilmesi
amaciyla uygun sure verilerek bu eksiklikler
tamamlanmadigi takdirde sirketin fesih ve
tasfiyesine karar verilmesi gerekirken, gerek-
siz olan bilirkisi Gcreti yatirlmadigi gerekce-
siyle davanin reddine hukmedilmesi dogru
olmamig, bozmayi gerektirmistir.”?2 Buna
gore mahkeme, dort senedir genel kurulun
toplanmamasini organ eksikligi olarak nite-
lendirmenin uygun olacagini belirtmistir.
Tekinalp ise, ‘uzun sure’ kavraminin pay sa-
hipleri icin en az 10 ila 12 ay oldugunu, fa-
kat alacaklilar i¢cin daha uzun bir stire olmasi
gerektigini belirtmistir.?®> Ayni zamanda ya-
zar, genel kurul bakimindan organ eksikligi
olarak kabul edilen toplanamama hali icin
uzun sure sartl aranmayacagini, somut ola-
yin ozelliklerine gore belirlenecegini ifade
etmistir..2* Genel kurulun ne kadar sure ile
toplanmamasinin organ eksikligi olustura-
cag! hususu yukarida anilan Yargitay karar-
larindan da gorulecegi Uzere somut olayin
ozelliklerine gore degerlendirilecektir.
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ABSENCE OF MANDATORY BODIES IN JOINT-STOCK COMPANIES

I1l. THE OUTCOMES OF
ABSENCE OF BODIES

AS A REASONTO
DISSOLVE JOINT-STOCK
COMPANIES

A. Cases of Rescission of the
Joint-Stock Companies

The dissolution of joint-stock companies
is regulated under article 529 of the TCC.
Shareholders, creditors, and the Ministry of
Customs and Trade may request rescission
of a company from the courts on the grounds
of the absence of mandatory bodies or oth-
er legitimate reasons for the company’s dis-
solution. After consulting with the board of
directors, the court will stipulate a time peri-
od for addressing the issues. If the situation
is not addressed in the given time, the court
will rule for the company’s rescission. As the
situation should not be pronounced imme-
diately following an application for a compa-
ny’s rescission, the court may order for dis-
solution as a final step. The court will rule in
favor of rescission in cases where “efforts to
maintain the company have failed” and “the
dissolution is more beneficial for the partner-
ship”. In this context, the lawmaker may grant
the judiciary discretion and, according to the
specifics of the case, all means should be ex-
hausted for the “continuity of the company”.
According to the Code of Civil Procedure No:
6100, in rescission cases, commercial courts
deal with the corporate offices, while civil
courts of first instance deal with cases where
there is no corporate office.?®

B. Measures to be Taken in
the Case of a Corporation’s
Dissolution

Shareholders may request necessary mea-
sures in a dissolution case. According to
article 530/2 of the TCC, “courts, when a
lawsuit is filed, can take necessary mea-
sures upon the request of either party.” Even
though the law does not specify the neces-
sary measures, measures can be requested
such as imposing a cautionary judgment on
the corporation’s receivables or preserving
or protecting the corporate book.?

Another order to be requested from the
court may be “ to appoint a trustee to the
corporation.” Parties may request the ap-

I1l. ANONIiM ORTAKLIGIN
SONA ERME SEBEBI
OLARAK ORGAN
EKSIKLIiGININ
SONUCLARI

A. Anonim Ortakligin Feshi
Davasi

Anonim ortakligin sona erme halleri, TTK
529 ve devaminda yer alan maddeler ile
duzenlenmistir. Ortakligin zorunlu organla-
rinda eksiklik veya ortakligin feshi yontunde
hakli sebeplerin varligi halinde pay sahiple-
ri, ortaklik alacaklilarn veya Gumruk Ticaret
Bakanligi mahkemeden ortakligin feshini
talep edebilecektir. Mahkeme, yonetim ku-
rulunu da dinleyerek sirkete belli bir sure
verir ve bu sure icerisinde durum duzeltil-
mezse sirketin feshine karar verir. Mahke-
me, sirketin feshine en son asamada karar
verir; zira sirketin feshi icin basvuruldugu
vakit hemen bu hususta karar verilmemesi
gerekir. Mahkeme, ‘sirketin devamliligi yo-
nunde bu ¢abalarin yitirilmis oldugu’ halde
ve ‘feshin ortakligin yararina olmasi’ duru-
munda fesih karari verecektir. Bu baglamda
kanun koyucu, hakime genis takdir yetkisi
vermis olup somut olaya gore ‘sirketin de-
vamliligl” hususunda butun yollar tuketil-
melidir. Agilacak fesih davasinda gorevli ve
yetkili mahkeme 6100 sayili Hukuk Muha-
kemeleri Kanunu madde 14 ve TTK madde
5 uyarinca ortaklik merkezinin bulundugu
yer asliye ticaret mahkemesi, bulunmayan
yerlerde ise asliye hukuk mahkemeleri yet-
kili olacaktir. 25

B. Anonim Ortakligin Feshi
Davasinda Alinabilecek
Onlemler

Fesih davasinin acilmasiyla taraflar mahke-
meden gerekli tedbirlerin alinmasini talep
edebilmektedir. TTK'nin 530. maddesinin
2 fikrasi, “(d)ava acildiginda mahkeme, taraf-
lardan birinin istemi Gzerine gerekli 6nlemle-
ri alabilir.” hukmune haizdir. Kanun koyucu
tarafindan TTK kapsaminda gerekli 6nlemle-
rin ne oldugu belirtilmemis ise de sirket ala-
caklarina tedbir konulmasi, sirket defterlerini
muhafaza altina alinmasi vb. tedbirler talep
edilebilir.?®

Diger bir koruma tedbiri olarak talep edile-
bilecek durum ise ‘ortakliga kayyim atan-
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pointment of a trustee by applying to the
court on grounds of an absence of mandato-
ry bodies, or despite expiration of the board
members’ election period, new members
have failed to be elected. This is, in fact, a
positive situation as it protects the interests
of the corporation in terms of continuing the
corporation’s legal entity. In some cases, it
may be difficult to decide effectively on dis-
putes between shareholders, in which case,
the mandatory bodies have become dys-
functional. In such cases, the shareholders
may request the court appoint a trustee to
the management of the company. It is the
responsibility of the trustee to protect the
corporate interests, consider the sharehold-
ers’ and creditors’ interests, and to consider
these interests in confidence.?” According
to Yildiz, the corporation must be deranged
from its management body for a trustee to
be appointed to the corporation and if there
is no other way to get rid of the derange-
ment. Also, should there exist a board of di-
rectors, it would not be allowed to appoint
a trustee due to the inability to convene the
general assembly.?

In a relatively recent Supreme Court case, “it
does not change the fact that the corpora-
tion is left with no body. In the case of the
company having no bodies, parties with
a legal interest reserve the right to ask for
a management trustee appointment, until
other bodies are elected by the general as-
sembly.”?8 Since there is no regulation in this
scope in the TCC, parties may request the
appointment of a trustee under Turkish Civil
Code N0:4721. Under the Turkish Civil Code
Article 427/4, there are some conditions to
applying for the appointment of a trustee to
a legal entity “if a legal entity is deprived of
its necessary bodies and the management
was not established in another way.” Ac-
cordingly, “a management trustee” will be
appointed to the company.’*® However, a
trustee shall be appointed where the corpo-
ration is deprived of vital bodies and there
is no other way to uphold the management.
In other words, it is not possible to select a
trustee on the grounds of “poor manage-
ment of the corporation.” The essential pur-
pose that should be emphasized is the need
to maintain continuity for the company’s
own good.

ANONIM SIRKETLERDE ORGAN EKSIKLIGI

masi'dir. Davanin taraflar, ortakligin artik
islemez bir hale gelmesi, genel kurulun
toplanamamasi veya yonetim kurulu tyele-
rinin surelerinin bitmesine ragmen hala yeni
uyelerin secilemiyor olmasi gibi sebepler-
le mahkemeye basvurarak sirkete kayyim
atanmasini talep edebilir. Aslinda bu durum
sirket tuzel kisiliginin devami yonunde sirke-
tin menfaatlerinin korunmasi adina olumlu
bir durumdur. Kimi zaman ortaklar arasinda
mevcut kisisel catigmalar sebebiyle karar
almak zor olabilir ya da ortakligin zorunlu
organlari iglevsiz hale gelmistir. Bu gibi du-
rumlarda taraflar mahkemeden sirket yone-
timine kayyim atanmasini talep edebilir. GU-
naydin ‘kayyim atamanin’ amacini sirketin
malvarliginin korunmasi, sirket yarari dog-
rultusunda faaliyetlerinin surdtralmesinin
saglanmasi ve bu sekilde de fesihten kur-
tarmaya yardimci olunmasi olarak goster-
mektedir. Ek olarak, dava surecinde sirketin
yararinin yaninda, pay sahibi ve alacaklilarin
da yararinin dusunulmesi gerekecegi ve bu
sekilde bir¢ok yararin dusunulmesinin gu-
ven kayyimligi olarak nitelendirilecegi belir-
tilmektedir.?” Yildiz'a gbre ise anonim sirkete
kayyim atanabilmesi icin sirketin yonetim
organindan yoksun kalmasi ve ek olarak
yoksunlugun bagka bir yolla giderilememesi
zorunludur. ilaveten, yonetim kurulunun bu-
lunmasi halinde, genel kurulun toplanama-
masi sirkete kayyim atanmasi icin yeterli bir
sebep teskil etmeyecektir. 28

Yargitay tarafindan 2011 yilinda verilmis
olan bir kararda “sirketin organsiz kaldigi so-
nucunu ortadan kaldirmaz. Sirketin organsiz
kalmasi durumunda, hukuki yarari olanlarin
genel kurul tarafindan diger organlarin se-
¢cimine kadar sirkete yonetim kayyimi atan-
masini mahkemeden isteme haklar mevcut-
tur.”® ibaresi yer almaktadir. Bu kapsamda
TTK'da bir duzenleme olmamasi sebebiyle
taraflar kiyasen 4721 sayili Turk Medeni
Kanunu (“TMK") uyarinca mahkemeden
kayyim atanmasini talep edebilecektir.*® Bir
tazel kisilige kayyim atanmasi icin gereken
sartlar TMK 427/4. maddesi uyarinca “bir
tazel kisi gerekli organlardan yoksun kalmis
ve yonetimi baska yoldan saglanamamigsa”
bu sirkete bir ‘'ydnetim kayyimi” atanir. Ancak
burada kanun acik olup gerekli organlardan
yoksun kalinmasi veya yonetim baska yol-
dan saglanamamigsa kayyimin atanacagi
belirtmistir. Bir diger deyisle, ‘sirketin kotu
yonetilmesi’ sebebiyle kayyim atanmasi
mumkuan degildir. Burada dikkat edilmesi
gereken amag, organsiz kalan sirketin men-
faatine devamliligini saglamaktir.
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PART 13

SINCE THE CURRENT
PROVISIONS ON

THE ABSENCE OF
CORPORATIONS’
MANDATORY BODIES
ARE NOT PARTICULARLY
CLEAR IN THE
LITERATURE, ITISA
SUBJECT THAT IS STILL
BEING QUESTIONED.
THIS SUBJECT HAS BEEN
DEVELOPING UNDER
CASE LAW.

ABSENCE OF MANDATORY BODIES IN JOINT-STOCK COMPANIES

IV. CONCLUSION

Since the current provisions on the absence
of corporations’ mandatory bodies are not
particularly clear in the literature, it is a sub-
ject that is still being questioned. This sub-
ject has been developing under case law.
This article covers the mandatory bodies
of joint-stock companies, dissolution cases
arising from the absence of these bodies,
and the measures that can be taken in such
a lawsuit. If the mandatory bodies, that is the
general assembly and the board of direc-
tors, do not convene, shareholders, the cor-
poration’s creditors, and the officials from
the Ministry of Customs and Trade may re-
quest dissolution of the company. At times,
the general assembly may not convene for a
long period of time or the board of directors
is not elected for a long time. Such cases are
grounds for dissolution. However, the law
regulates the use of temporary measures in
the interests of the corporation. Rather than
immediately dissolving the corporation in
such cases, the corporation can continue
with the “appointment of a trustee” should
the parties request. What is import with this
measure, however, is that the corporation
should not be in the hands of a trustee for a
long period of time; instead, it will be “man-
aged for a specific period” as a temporary
measure in the interests of the corporation.
The lawmaker assesses the issue of absence
of mandatory bodies in cases of dissolution
by balancing the conflicting interests in or-
der to protect the interests of the public and
to ensure, in general, for the maintenance of
jurisprudence, doctrine and the incorporat-
ed company and also the partnership.

IV. SONUC

Anonim ortakliklarda zorunlu organ eksikli-
ginin sonuclarina iliskin ilgili duzenlemede
aciklik bulunmamasindan dolayi ilgili husus
hala tartisilmakta ve konu bugun icin dokt-
rin ve ictihat yorumlari ile sekillenmektedir.
Calismamizda anonim ortakliklarda zorunlu
organlari ve ortakligin zorunlu organ eksikli-
gi sebebiyle sirketin feshi davasi ve bu dava-
daki alinabilecek hukuki tedbirler Uzerinde
durulmustur. Bu kapsamda ortakligin zorun-
lu organlari olan genel kurul ve yonetim ku-
rulunun eksikligi halinde pay sahipleri, sirket
alacaklilar ve Gumruk ve Ticaret Bakanligi
yetkilileri mahkemeden sirketin feshini talep
edebilir. Genel kurulun uzun suredir topla-
namamasl, yine yonetim kurulu Gyelerinin
uzun suredir secilememesi, fesih nedenidir;
ancak sirket menfaati dogrultusunda kanun
koyucu gegici hukuki tedbirler 6Gngérmus-
tar. ilgili hususlarin varligi halinde ortakligin
derhal feshi yerine, taraflarin talepleri dog-
rultusunda ‘kayyim atanmasi’ yoluyla sirke-
tin devamuligini saglamak mamkandur. S6z
konusu ihtiyati tedbirin mahiyeti, sirketin
kayyim tarafindan uzun sure yonetilmesi
olmayip; gecici tedbir olarak ortaklik menfa-
atleri dogrultusunda sirketin ‘belirli bir sure
yonetimi'dir. Kanun koyucy, ictihat ve dokt-
rin genel anlamda anonim ortakligin deva-
mini saglamak ve ayni zamanda ortakligin
ve kamunun menfaatini korumak amaciyla
catisan menfaatleri dengelemek suretiyle
fesih davasinda organ eksikligi hususunu
somut olayin 6zelliklerine gére degerlendir-
mektedir.
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