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ABSTRACT

The sole obligation principle is deemed one of the
most important elements of modern economic life
and the key fact that makes joint-stock companies
attractive to investors. This principle stipulates that
shareholders of a joint-stock company are solely re-
sponsible to the company and their responsibility is
limited to their subscribed shares and they are not i-
able for claims against the company. This article ex-
plores the scope of the principle of sole obligation in
parallel with the principle of limited liability.
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OZET

Anonim sirket ortaklarinin sirkete karsi ve yalniz-
ca taahhut ettikleri sermaye paylari ile sorumlu
olmalarini ve sirket alacaklilarina karsi sorumlu
tutulmamalarini 6ngoren ‘tek borg ilkesi’, modern
iktisadi yasamin en o6nemli bilesenlerinden biri
olup, anonim sirketleri yatinmcilar acisindan ca-
zip kilan temel unsurdur. Bu makale kapsaminda,
sinirll sorumluluk ilkesi ile paralel olan tek bor¢
ilkesi gerek karsilastirmali hukuk nezdinde gerek
ic hukuk doktrin gorusleri baglaminda incelener-
ek anlami, kapsami ve kanuni istisnalari ile birlikte
degerlendirilecek, son olarak da bu ilkenin ihlali-
nin hukuki sonuclari ortaya konulacaktir.

—=> ANAHTARKELIMELER

ANONIM SIRKET, TEK BORC, SINIRLI
SORUMLULUK; IKINCIL YUKUMLULUK,
YAN DUZEN

2020 WINTER 165




ARTICLES

PART 12

SOLE OBLIGATION PRINCIPLE IN JOINT-STOCK COMPANIES

In modern commercial life, joint-stock companies can make huge investments by
collecting small savings. In this way, the risk of the company is shared, enabling
long-term commercial plans to be accomplished, even if they go beyond the
shareholders’ lifespan.

Modern iktisadi yasamda ortaya cikan, sermayelerin bir araya toplanmasi ihtiyaci, anonim
ortaklik tipinin yaratilmasina neden olmustur. Bu ortaklik tipi, bir isletmenin faaliyette
bulunabilmesi icin ihtiyac duyulan sermayenin cesitli Kisilerden tek tek toplanarak
olusturulmasina imkan saglamaktadair.

y'

FOOTNOTE

1 The Turkish Code of Commerce,

Art. 329.

2 Veliye YANLI, Anonim Ortakliklar-
da Tuzel Kisilik Perdesinin Kaldirlmasi
ve Pay Sahiplerinin Ortaklik
Alacaklarina Karsi Sorumlu Tutulmasi,
(istanbul: Beta Basim Yayim Dagitim,

2000), p. 78.

I.INTRODUCTION

In modern commercial life, joint-stock
companies can make huge investments
by collecting small savings. In this way,
the risk of the company is shared, en-
abling long-term commercial plans to be
accomplished, even if they go beyond the
shareholders’ lifespan.

The sole obligation principle means that
the liability of shareholders in joint-stock
companies is limited to the unpaid share
capital. This feature encourages investors
and has crucial importance in the unsta-
ble and dynamic character of the com-
mercial life and its hazards. Therefore the
sole obligation principle is a key factor in
the attractiveness of joint-stock compa-
nies.

The Turkish Commercial Code (“TCC")
defines joint-stock companies as: “(a)
joint stock company is a company whose
capital is certain and divided into shares
and which is solely responsible for its
debts as an amount of its assets. Share-
holders are solely responsible to the com-
pany and their responsibility is limited to
their subscribed shares.”” The definition
emphasises the principle of sole obliga-
tion as an essential element of the joint-
stock company.

I.GiRiS

Modern iktisadi yagsamda ortaya cikan, serma-
yelerin bir araya toplanmasi ihtiyaci, anonim
ortaklik tipinin yaratilmasina neden olmustur.
Bu ortaklik tipi, bir isletmenin faaliyette buluna-
bilmesi icin ihtiya¢ duyulan sermayenin ¢esitli
kisilerden tek tek toplanarak olusturulmasina
imkan saglamaktadir. Boylece her ticari faali-
yetin tasidigi risk birden fazla kisinin omuzlari-
na yuklenmekte ve bu sayede bir kisinin 6mru-
nan ve mali gacunun yeterli olmadig iktisadi
planlann gerceklesmesi imkani dogmaktadir.

Gunluk ticari hayatta kisiler, muhtelif sebepler-
le anonim sirket catisi altinda organize olmak
istemektedirler. Yatirnmcilarin, ortak bir amag
ile bir araya gelerek kurduklar bu ortaklikta,
tek borclarini taahhut ettikleri sermaye paylari-
nin olusturmasi ve bu sinirl sorumlulugun yati-
nmcilar agisindan bir tegvik niteliginde olmas,
ticari hayatin degisken dinamik yapisi ve teh-
likeleri karsisinda hayati 6nem arz etmektedir.
Bu nedenle denilebilir ki tek borg ilkesi, esasen
bir anonim sirketi anonim sirket yapan temel
unsuru teskil etmektedir.

Kuguk birikimlerin bir araya getirilerek buyuk
yatinmlarin yapilabilmesine imkan saglayan
anonim sirket yapisinda buyuk yatirmlar dola-
yisiyla dogabilecek sorumlulugu sinirlayarak
bir tegvik niteligini haiz olan tek borg ilkesi,
mevcut Turk Ticaret Kanunumuzda (“TTK")
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This article evaluates whether or not the
shareholders of companies shall be put
under obligation other than their capital
commitments, the obligations and conse-
quences of these obligations.

Il. THE SCOPE OF THE
PRINCIPLE OF SOLE
OBLIGATION

The context of the principle of sole obli-
gation is that there is only one obligation
for a shareholder, which is to the corpo-
ration which pays the share prices.? The
sole obligation principle assigns no other
obligation to shareholders, even under
the articles of association. Its purpose is
to prevent the rescinding of the articles of
association order and to establish a “par-
allel system” via shareholder agreements,
constituted on the basis of the freedom of

ANONIM SIRKETLERDE TEK BORG ILKESI

acikca belirtilmis ve anonim sirketlerin ser-
maye sirketi oldugu kabul edilmistir. TTK'da
anonim sirket, “Sermayesi belli ve paylara bo-
lunmus olan, bor¢larindan dolayi yalniz mal-
varligiyla sorumlu bulunan sirkettir. Pay sahip-
leri, sadece taahhut etmis olduklari sermaye
paylariile ve sirkete kargi sorumludur.”" seklin-
de tanimlanarak, tek borg ilkesinin anonim sir-
ketin esasli bir unsuru oldugu vurgulanmistir.
Bu makalede anonim sirket paydaslarinin pay
bedelinin ifasi disinda baskaca bir yukumluluk
altina sokulup sokulamayacaklar, paydaslarin
bu bor¢ disinda Ustlenebilecekleri borglarin
neler oldugu ve bunlarin sonugclari degerlen-
dirilecektir.

II. ANONIM SiRKETLERDE
TEK BORC iLKESIiNIN
KAPSAMI VE BENIMSENME
SEBEPLERI

Tek borg ilkesi, pay sahibinin anonim ortakli-
@a karsi tek bir borcunun bulunmasini ifade
eder, o da taahhut edilen paylarin karsilikla-
rint deme borcudur.? Pay sahiplerine esas soz-
lesme ile dahi baska bir bor¢ yuklenemeyecegini
ongoren tek borg ilkesi ile, sézlesmeler huku-
kunun temel ilkelerinden biri olan s6zlesme
serbestisine dayanilarak yapilan ‘pay sahip-
leri sbzlesmeleri’ Uzerinden bir ‘yan duzen’

MAKALELER

A

DiPNOT
1 TTKm. 329.

2 Veliye YANLI, Anonim Ortakliklar-
da Tuzel Kisilik Perdesinin Kaldirlmasi
ve Pay Sahiplerinin Ortaklik
Alacaklarina Karsl Sorumlu Tutulmasi,
(istanbul: Beta Basim Yayim Dagitim,
2000), s. 78.
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IN JOINT-STOCK

COMPANIES, SHARES
ARE ASSIGNED TO
SHAREHOLDERS ONLY
AS A SINGLE DEBT,
WHICH IS THE PAYMENT
OF THE SHARE PRICE
ON PROVISION OF THE
SHARES.

4

FOOTNOTE

3 The Preamble of Turkish Code of
Commerce, Art. 480. https://www2.
tbmm.gov.tr/d23/1/1-0324.pdf
(Access Date: 18.09.2019)

4 The Preamble of Turkish Code of
Commerce, Art. 480. https://www2.
tbmm.gov.tr/d23/1/1-0324.pdf
(Access Date: 18.09.2019)

5 Reha POROY / Unal TEKINALP
/ Ersin CAMOGLU, Ortakliklar ve
Kooperatif Hukukuy, (istanbul: Vedat
Kitapgilik, 2009), p. 607.

SOLE OBLIGATION PRINCIPLE IN JOINT-STOCK COMPANIES

contract, one of the fundamental princi-
ples of the law of contracts.

As per the preamble of Article 480 of the
TCC, “(w)ith the draft, it is intended to
make sovereign the articles of associa-
tion, and not allow the suppression of the
articles of association by the contracts
created under the law of obligations. This
contract is called a “shareholder agree-
ment” or sometimes “joint-venture agree-
ment” and is currently one of the most
popular atypical contracts in the world
and,has created a “parallel system”, as
named in foreign doctrine, alongside the
system of articles of association.”? At this
point, it should be noted that the right of
a shareholder protected by the law may
be rearranged by the shareholder agree-
ment. This parallel system may enable the
shareholder to hold a large majority to im-
pose his will. By doing so, he may achieve
dominance by buying the shares of anoth-
er party at any given time or selling their
shares with the desired price. However,
minority shareholders may also try to claim
dominance by entering into a shareholder
agreement among themselves. Such an
agreement on one hand puts them under

olusturulmasina ve esas s¢zlesme duzeninin
ortadan kaldinlmasina izin verilmemesi amac-
lanmustir.

Bu noktada TTK'nin 480. maddenin birinci
fikrasinin gerekgesinde: “Tasari ile ona dayali
esas sozlesme duzenini egemen kilmayi, borg-
lar hukuku sozlesmeleriyle olusturulabilecek
yan duzenin esas sdzlesme duzenini ortadan
kaldirmasina sinirsiz bir sekilde izin vermeme-
yi amaclamaktadir. “Pay sahipleri s6zlesmesi”
veya “ortaklar s6zlesmesi” diye Turkgeye gevri-
len, ancak dunyada “shareholders agreement”
terimi ile adlandinlan, bazen de “joint-venture
sozlesmesi” basligini tasiyan, son yillarin dun-
ya ¢apinda en “populer” atipik sozlesmesi olan
bu s6zlesme, yabanci 6gretide kullanilan terim
ile esas sozlesme duzeni yaninda, ¢cogu kez
ona ve kanuna hukmeden veya ikisini de bir-
den bertaraf eden bir "yan duzen" yaratmigtir.”
denilerek bu durum vurgulanmistir.®

ilgili maddenin gerekgesinde ayrica, ulusal hu-
kukun emredici hukumlerle koruma altina al-
digr hemen hemen her menfaatin veya hakkin
(cogu kez) yan duzenle zedelenebilecegive bu
yan duzenin gugluye, hukukunu getirmek, ha-
kimiyet kurmak, istedigi an istedigi fiyatla karsi
tarafin paylanni almak veya paylarini satmak
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obligation to vote in the same direction
and on the other hand determines the use
of such dominance when acquired. That
is to say that they may determine how to
control the corporation.

It should be stated that the parallel sys-
tem contracts based on the law of obli-
gations take effect among the parties so
that they cannot gain corporate effect. In
this context, the sole obligation principle
as a binding rule may effect the articles
regulated under the contracts by pre-
venting them being written on the articles
of association.* In accordance with the
sole obligation principle, the sharehold-
ers shall not be liable for any additional
obligations other than the payment of
the share price. Moreover, the articles of
agreements which do not comply with
this principle shall not be applied directly
to new shareholders in case of transfer of
shares because the shares cannot be sub-
ject to such transfer against the minority
shareholders.®

I1l. SHAREHOLDERS AND
CAPITAL COMMITMENTS
PAYABLE REGARDING
THE PRINCIPLE OF SOLE
OBLIGATION

A. Capital Commitments Payable
and their Fulfilment in Joint-
Stock Companies

In joint-stock companies, shares are as-
signed to shareholders only as a single debt,
which is the payment of the share price on
provision of the shares. Therefore, the sole
obligation principle is parallel with the lim-
ited liability principle, which stipulates that
the shareholders are liable only for claims
against the company to the value of the
share price they have committed to the com-
pany, not the value of all their assets.

ANONIM SIRKETLERDE TEK BORG ILKESI

gibi imkanlan sagladigr belirtilmistir. Ancak tek
baslarina sahip olduklar paylarin azligi nede-
niyle ortaklikta varlik gésteremeyen ve ortak-
liga etki edemeyen pay sahiplerinin de kendi
aralaninda yapacaklari bir pay sahipleri sozles-
mesi ile ortakliktaki guclerini birlestirip ortak-
likta hakimiyeti ele gecirmeye calisabilmeleri
mumkan olmaktadir. Boyle bir sézlesme pay
sahiplerini bir yandan ayni yonde oy kullanma
taahhudu altina sokarken, diger yandan da ele
gecirdikleri hakimiyeti nasil kullanacaklarini,
yani ortakligi nasil yoneteceklerini belirler.

Burada unutulmamasi gereken bir husus ise,
borclar hukuku sézlesmesi niteliginde olan pay
sahipleri sozlesmelerinin, yalnizca sézlesmenin
taraflan arasinda gecerli olup, ortakliksal etki
(corporate effect) kazanamadigidir. Bu baglam-
da, tek borg ilkesi, bu sozlesmeler ile dogan hak
ve borclarnn esas s6zlesmeye yazilarak tam or-
taklan baglayici bir etki kazanmasinin 6nunde
engel teskil etmektedir.* Tek borg ilkesi uyarin-
ca pay sahiplerine taahhut etmis olduklan ser-
maye koyma borcunu ifa etme haricinde ilave
bir yukamluluk yuklenemeyecek ve dolayisiyla
paylarin devri halinde bu tarz stzlesmeler ile
elde edilen haklar ve borglar yeni malike kendi-
liginden intikal etmeyecektir.®

11l. TEK BORC iLKESI
ACISINDAN PAY
SAHIiPLiGi VE SERMAYE
PAYI BORCU

A. Anonim Sirkette Sermaye Payi
Borcu Ve Yerine Getirilmesi

Anonim sirketlerde pay, pay sahibine sade-
ce tek bir borg yukler, bu da paylarin karsilik-
larini olusturan ve taahhut edilen sermaye-
nin 6denmesidir. Dolayisiyla tek borg ilkesi,
ortaklarin sirket alacaklilarina karsi malvar-
liklaninin tumuyle degil, yalnizca sirkete ta-
ahhut ettikleri sermaye payi ile sinirli olarak
sorumlu olmalarini ifade eden ‘sinirli sorum-
luluk ilkesi" ile de paralellik arz etmektedir.
Turk Ticaret Kanunu'nun anonim sirketi ta-
nimlayan 329. maddesi su sekildedir:

“(1) Anonim sirket, sermayesi belirli ve payla-
ra bolunmus olan, borg¢larindan dolayi yalniz
malvarligiyla sorumlu bulunan sirkettir.

MAKALELER

ANONIM SIRKETLERDE
PAY, PAY SAHIBINE
SADECE TEK BiR

BORC YUKLER,

BU DA PAYLARIN
KARSILIKLARINI
OLUSTURAN VE
TAAHHUT EDILEN
SERMAYENIN
ODENMESIDIR.

A

3 Turk Ticaret Kanunu gerekgesi, m.
480. weblink: https://www2.tbmm.
gov.tr/d23/1/1-0324.pdf (Erisim Tarihi:
18.09.2019)

DiPNOT

4 Turk Ticaret Kanunu gerekgesi, m.
480. weblink: https://www2.tbmm.
gov.tr/d23/1/1-0324.pdf (Erisim Tarihi:
18.09.2019)

5 Reha POROY / Unal TEKINALP
/ Ersin CAMOGLU, Ortakliklar ve
Kooperatif Hukukuy, (istanbul: Vedat
Kitapgilik, 2009), s. 607.
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SOLE OBLIGATION PRINCIPLE IN JOINT-STOCK COMPANIES

Article 329 of the TCC defines the joint-stock
company,

“(1) A joint-stock company is a company
whose capital is definite and divided into
shares and is responsible for its debts only
with its assets.

(2) Shareholders are only liable for the cap-
ital shares they have committed and to the
company.”

The law states that the assets of a corpora-
tion shall constitute the guarantee for the
claimants’ receivables from the corporation
and explicitly stipulates that sharehold-
ers shall not be liable for the corporation’s
claimants for the partnership debts.®

Even though the payment of capital commit-
ments is the only obligation that a shareholder
is liable for, if the shareholder falls to pay, the
scope of this liability may extend to his assets.
If the shareholder is officially in default status
as regards his obligation, he shall be under ob-
ligation without the scope of the share price.

There are in fact two relationships. The first
relationship involves the debts of the joint-
stock company to a third party; the second
relationship involves the shareholder’s obli-
gation to put capital against the partnership.
While the shareholder is not responsible for
her/his first debt, s/he is under unlimited ob-
ligation, including all assets, for the second
debt. The term limited liability may therefore
be regarded as a misleading concept.”

B. The Appearance of the
Principle of Sole Obligation

The principle of joint-stock companies, regu-
lated under Articles 329/2 and 480 of the TCC,
is that “shareholders are only liable for the
capital shares they have committed and are re-
sponsible to the company.” The Article under-
lines the principle of sole obligation as, “other
than the exceptions specified in the Code,
with the articles of association, a sharehold-
er may not be forced to incur any debt other
than the share price or to pay the amount ex-
ceeding the nominal price of the share.” The
term “debt”, according to the letter of the law,
should be interpreted comprehensively.®

C. Exceptions to the Principle of
Sole Obligation

1. Premium Shares

Joint-stock companies may issue shares

(2) Pay sahipleri, sadece taahhut etmis ol-
duklar sermaye paylarn ile ve sirkete karsi
sorumludur.”

Bu madde ile kanun koyucu, anonim sirket
alacaklilarinin alacaklarinin gtivencesini sir-
ket malvarliginin olusturdugunu kabul etmis
ve pay sahiplerinin ortaklik bor¢larindan do-
lay1 anonim sirket alacaklilarina karsi kisisel
malvarliklar ile sorumluluklarinin bulunma-
digini acikca hukme baglamistir.®

Pay sahibinin sermaye koyma borcu her ne
kadar anonim sirkete karsi sorumlu olacagi
tek borg ise de, ilgili pay sahibi sermaye koy-
ma borcunu yerine getirmediginde anonim
sirkete karsi sorumlulugunun kapsamina
tam malvarligi dahildir. Bu nedenle pay sa-
hibi, taahhadunde temerrude dusecek olur
ise, borcun ifasi agisindan (temerradintn
yasal sonuclar yonunden hesap edilecek
miktarla sinirli ve fakat) kendi malvarligi ba-
kimindan sinirsiz bir sorumluluk altina gire-
cektir.

Aslinda burada iki ayrn borg iligkisi s6z ko-
nusudur. Birincisi anonim ortakligin tguncu
kisilere olan borglari; ikincisi ise pay sahibi-
nin ortakliga karsi olan sermaye koyma bor-
cudur. Pay sahibi birinci borgtan sorumlu
degilken ikinci borgtan kendi malvarlig ile
sinirsiz sorumludur. Dolayisiyla, buradaki
sinirl sorumluluk ifadesi yaniltici bir kavram
olarak da nitelendirilebilir.”

B. Tek Borg ilkesinin Gériiniimii

Bu ilke TTK'da anonim sirketler 6zelinde
kendisini 329/2 ve 480. maddelerde gos-
termektedir. “Pay sahipleri, sadece taahhut
etmis olduklari sermaye paylari ile ve sirke-
te karsi sorumludur” denilerek éncelikle tek
borg ilkesi acik¢a kabul edilmis, daha sonra
ise "kanunda 6ngorulen istisnalar disinda,
esas sozlesmeyle pay sahibine, pay bedeli-
ni veya payin itibari degerini asan primi ifa
disinda borg¢ yukletilemez” denilerek pekis-
tirilmistir. Kanunun lafzinda borg denilmesi
sebebiyle buradaki borcu genis anlami ile
kabul etmek gerekir.®

C.Tek Borg ilkesine istisna
Olabilecek Durumlarin
Degerlendirilmesi

1. Primli Paylar

Anonim sirket kurulusu veya sermaye arti-
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above the face value during the establish-
ment of the company or during the capital
increase process. In joint-stock companies
that adopt the principal capital system, pre-
mium shares may be issued on the condi-
tion that an article in the articles of associa-
tion allows it or the general assembly allows
them to be issued. In joint-stock companies
that adopt the registered capital system, the
board of directors may be entitled to issue
premium shares as per Article 480/2. Article
347, which states that the shares may not
be issued at an amount below their nominal
value, is one of the explicit regulations con-
cerning this issue.

ANONIM SIRKETLERDE TEK BORG ILKESI

nmi sirasinda sirket paylarinin itibari dege-
rinin Uzerinde bir bedelle cikarilan paylara
“primli (agio) pay” adi verilir. Primli paylarin
cikartilabilmesi icin esas sermaye sistemin-
deki anonim sirketler bakimindan, esas s6z-
lesmede hukam bulunmasi veya genel ku-
rulun bu konuda karar almasi gerekir. Kayitl
sermaye sisteminde bulunan anonim sirket-
ler icin ise TTK m.480/2 de belirtildigi Uzere
esas sozlesme ile yonetim kuruluna primli
pay cikarma vyetkisi taninabilir. Yine TTK
m.347'de acikca ifade edilen paylarn itibari
degerinden asagi bedelle cikartilamamasi
bu konudaki kanuni duzenlemelerdendir.

It is possible to issue premium shares during capital
increase. Purchasers of these premium shares pay more

than the face value of the share.

Sermaye artirinmina giderken primli pay cikarilmasi
miimkiindiir. Primli paylar1 alanlar payin itibari degerinden
daha yiiksek bir bedel 6demis olurlar.

It is possible to issue premium shares during
capital increase. Purchasers of these premi-
um shares pay more than the face value of
the share. As per Article 519/2, the abstrac-
tion expenses, amortization reserve, and the
unspent amount appropriated for charity
will be reserved as contingency reserves.
Thus, it is possible to reach the allocated
reserve fund limit and make more profit. In
addition, the values such as undistributed
profits that are bestowed upon the corpo-
ration by the previous shareholders are, to
a certain extent, acquired by the new share-
holders. Hence the real value of the share
might exceed its nominal value.®

The question of premium may be included
in the capital is being discussed in the litera-
ture. Accordingly, it should be assumed that
the premium is not included in the capital
since the company capital is calculated by
multiplying the nominal value and the num-
ber of shares. Therefore, it may be conclud-
ed that the premium amount constitutes an
exception to the principle of sole obligation.

Sermaye artinmina giderken primli pay ¢ika-
rilmasi mumkuandur. Primli paylari alanlar pa-
yin itibari degerinden daha yuksek bir bedel
o6demis olurlar. Yeni paylarin ¢ikarilmasi do-
layisiyla saglanan primin, ¢cikarilma giderleri,
itfa karsiliklari ve hayir amacli 6demeler igin
kullanilmamis bulunan kismi yedek akcelere
ayrilacagindan (m.519/2), kanunen ayrilma-
sI gereken yedek akcge sinirina ulasilip kar-
dan yedek akgeye ayirma sorunu ortadan
kalkacak ve daha cok kar elde etme imkani
dogacaktir. Ayrica eski pay sahipleri zama-
ninda ortakliga kazandinlmis olan dagitil-
mamis kar gibi degerlerin bedeli, yeni pay
sahipleri tarafindan da bir 6lctde ortakliga
kazandinlmis olacaktir. Zira payin gercek
degeri itibari degerinden fazla olabilir.°

Primin sermayeye dahil olup olmadigi hu-
susu ogretide tartisilmistir. Bir goruse gore,
sirket sermayesi, itibari deger ile pay sayisi-
nin carpilmasi suretiyle hesaplandigindan,
primin sermayeye dahil olmadigi kabul edil-
melidir. Dolayisiyla, prim bedelinin tek bor¢
ilkesine bir istisna olusturdugu soylenebilir.

MAKALELER

DiPNOT
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SOLE OBLIGATION PRINCIPLE IN JOINT-STOCK COMPANIES

On the other hand, it may not be possible to
evaluate the premium amount as an excep-
tion to the principle of sole obligation where
it is considered that the premium is included
in the scope of capital debt.™

2. Secondary Obligations

The subject matter of secondary obli-
gations concerns non-monetary obliga-
tions and the specific period of validity.
Monetary obligations and periods be-
yond the specific period of validity vi-
olate the principle of sole obligation. It
should be noted that continuous actions
beyond the specific period shall not be
evaluated as secondary obligation, as
stated in the TCC regarding the periodic
nature.

Secondary obligations may be the sub-
ject matter of the company. For example,
health care companies may oblige doc-
tors as shareholders to work for periodic
durations. This obligation on sharehold-
ers constitutes a legal exception of the
principle in favour of the company.

In the same vein, a fruit and vegetable
company may stipulate some obligation
on its farmer shareholders to sell toma-
toes and oranges to the company at cer-
tain periods.

3. Default Interest and Penalty
Clause

Shareholders shall be liable for default in-
terest when failing to fulfil the payment of
the share price which is the foundation of
its rights and obligations. As per Article
482/1, “(A shareholder who fails to fulfil its
capital commitment obligation within due
time is liable to pay default interest without
any necessity for a written notice.” In addi-
tion to the share price, the shareholder may
pay a penalty if asserted in the articles of as-
sociation. It may be stated that the obliga-
tion imposed upon the shareholder essen-
tially arises from the capital commitments
that are its sole obligation to the company.

Primin sermaye borcu kapsamina dahil ol-
dugunu savunan gorus baglaminda ise prim
bedelinin tek borg ilkesine istisna olarak de-
gerlendirilmesi mumkun degildir.™®

2. ikincil Yakuamlilikler

ikincil yakumluluklerin gegerli olabilmesi igin
donemsel nitelik tagimalari ve konularinin
para disindaki edimler olmasi zorunludur. Zira
konusu para olan ve sermaye koyma borcu
kapsami disinda kalan edimlerin yuklenmesi
anonim ortakliklarda gecerli olan tek borg ilke-
sine aykirilik taslyacaktir.

Devamlilik niteligi tasiyan ya da tek bir seferde
ifa edilebilecek olan edimler de bu kapsamda
degerlendirilmez, cunklu TTK'da dénemsellik
tasimasi gerektigi vurgulanmistir. Buna 6rnek
olarak saglik sektorinde faaliyet gosteren bir
sirketin doktor paydaslaring, sirkette belirli ara-
liklarla calisma borcu yuklenmesi verilebilir.
Burada sirket lehine paydaslara yuklenen ikin-
cil yukamluluk kanunen izin verilen bir istisna
teskil etmektedir. Yine benzer bir 6rnek olarak
meyve sebze satan bir firmanin ciftci paydasla-
rina donemsel olarak sirkete domates veya por-
takal satmayi bor¢ olarak yuklemesi verilebilir.

Bahsedilen ikincil yukamlalukler cogunlukla
sirketin ham madde ihtiyacinin karsilanmasi-
na yonelik olsa da, dolayli olarak pay sahibinin
menfaatine de uygundur. Bu ikincil yukumlu-
luklerin nitelik ve kapsamlarinin pay senetleri-
nin veya ilmahaberlerin arkasina yazilabilmesi
de mumkunduar. Temel niteligi itibanyla s6z-
lesme hukmu olan ikincil yakumluluklere ay-
kin davranilmasi halinde, sermaye borcunda
temerrude iliskin huktumler degil, borca aykiri-
liga iliskin hukamler uygulanir.

3. Temerrut faizi ve cezai sart

Paydasin, 6demekle yukamlu oldugu ve
haklarinin ve borglarinin temelini olustu-
ran sermaye payini 6demekte temerrude
dusmesi halinde temerrut faizi 6demekle
yukumlu olacagl kanunumuzda o6ngorul-
mustar. Buna gore, TTK m. 482/1 “Sermaye
koyma borcunu suresi i¢cinde yerine getir-
meyen pay sahibi, ihtara gerek olmaksizin,
temerrut faizi 6demekle yukumludar.” sek-
lindedir. Ayrica esas sozlesme ile cezai sart
kararlastinlmis ise bunun da 6denmesi ge-
rekecektir. Burada esasen pay sahibine da-
yatilan yokamlulagun, onun tek borcu olan
sermaye borcunu yerine getirmemesinden
kaynaklanan bir bor¢ olmasi nedeniyle tek
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The additional penalty requirement shall
not violate the sole obligation principle."

4. Obligations in Case of the Loss of

ANONIM SIRKETLERDE TEK BORG ILKESI

borg ilkesinin gercek anlamda bir istisnasi
olmadigi savunulabilir.”

4. Sermayenin Kaybi Halinde

Capital Gains

The issue of loss of capital gains may not
be related only to shareholders and/or the
corporation but also to third parties. The
TCC regulates the scope of partial or whole
loss of capital gains in different articles (Art.
376). In the event that two thirds of the cap-
ital and the contingency reserves are unre-
quited due to loss, which constitute one of
these conditions (Art. 376/2), the general
assembly may reach a resolution unani-
mously to complete the capital. In such a
case, the shareholders will be under obli-
gation to make payments. Therefore this
situation may also be accepted as a breach
of the principle of sole obligation.

As per Article 421/ 2 of the TCC, “amend-
ments in the articles of association regard-
ing the matters below are made with the
unanimous verdict of the shareholders
whose shares correspond to total capital or
their representatives: a) Verdicts that obli-
gate shareholders to reimburse the balance
loss and obligate them with secondary ob-
ligations.” This provision may be evaluated
as an exception to the principle of sole ob-
ligation. However, this resolution shall be
taken unanimously as stated in the TCC. In
other words, there is no obligation to force
shareholders against their will. It may be
therefore evaluated as a lawful exception
to the principle that serves to benefit the
shareholders through consensus. As stated
in the preamble of the law, “with paragraph
(a) mentioned above, it is intended to mean
the Cooperatives Code’s 31st provision’s
“additional payment obligation” and the
meaning of “complementation” in Article
376/2. Both of the obligations contravene
paragraph 1 of Article 480. Such resolution
may only be reached by the consent of
all shareholders. The second part of para-
graph (a) is about the resolution obligates
with secondary obligations.”"?

5. Duty of Loyalty

According to most scholars, shareholders
may not have a duty of loyalty towards
the company.’ However, others state
that it is unacceptable that sharehold-
ers coming together under a joint-stock
company for a common purpose should

Ongériilen Yukiumlilikler

Sermayenin tamamen veya kismen kaybi
hali, sadece sirketi ve/veya paydaslarini
degil, uguncu kisileri de ilgilendiren bir du-
rum yaratmaktadir. TTK, sermayenin kismen
veya tamamen kaybini, kaybin derecelerine
gore cesitli sekillerde duzenlemistir (m. 376).
Bu hallerden birisini teskil eden sermaye ile
kanuni yedek akceler toplaminin tcte ikisi-
nin zarar sebebiyle karsiliksiz kalmasi halin-
de (TTK m. 376/2), sirket genel kurulu oy
birligi ile sermayenin tamamlanmasina karar
verebilecektir. iste bu tip bir kararin verilme-
si durumunda, pay sahibine bir 6deme yu-
kumlulugu dogacaktir. Dolayisiyla, bu duru-
mun da tek borg ilkesinin bir istisnasi olarak
kabult mumkundur.

Ayrica, TTK'nin 421. maddesinin 2/a bendin-
de yer alan; “Asa@idaki esas s6zlesme degi-
sikligi kararlari, sermayenin tumunu olustu-
ran paylarin sahiplerinin veya temsilcilerinin
oybirligiyle alinir: a) Bilango zararlarinin ka-
patilmasi i¢in yuokamluluk ve ikincil yakum-
luluk koyan kararlar.” hukmu de tek borg
ilkesine bir istisna getiriyor gibi gbérunse de
bilango zararlarinin kapatilmasina yonelik
karar kanun maddesinde de belirtildigi gibi
oy birligiyle alinacaktir. Bir diger deyisle, pay
sahiplerinin rizasina hilafen bir borg¢ yuklen-
mis olmayacaktir. Dolayisiyla, paydaslarin oy
birligi ile aldiklar karar ile onlarin korunmasi
amacina hizmet eden ilkeye getirilen kanuni
biristisna s6z konusudur. Yine bu kapsamda
TTK gerekgesinin ilgili kismi su sekildedir:
“Yukarida anilan (a) bendinin birinci kismin-
daki yukum ile KoopK. 31. madde anlaminda
“ek 6deme yuklemi” ve 376. maddenin ikinci
fikrasi hukmua anlaminda “tamamlama” kas-
tediliyor. Her iki yukum de 480. maddenin
birinci fikrasi hukmune aykindir. Boyle bir
yukam ancak tum pay sahiplerinin oybirligi
yani her pay sahibinin rizasi varsa gecerli ola-
caktir. (a) bendinin ikinci kismi ikincil yukam
koyan kararlar ile ilgilidir"'2

5. Sadakat Yukumlulagu

Anonim sirketlerde pay sahiplerinin sirkete
karsl sadakat yuokamlulugu bulunup bulun-
madigl hususunda hakim gorus, boyle bir
yukamlaluguan bulunmadigr yénundedir.™
Ancak aksini savunan azinlik goruse gore,
ortak bir amag dogrultusunda anonim sirket
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act contrary to this purpose.™ According-
ly, the loyalty obligation as a subsidiary
obligation that binds shareholders, may
be evaluated under the principle of good
faith in Article 2 of Turkish Civil Law.™ Al-
beit a common approach, it is evaluated
that block shareholders or shareholders
who can influence the company may be
subject to the duty of loyalty.®

However, it is not evaluated as a violation
of the principle of sole obligation since it
does not impose any payment obligation
to the shareholder in nature.

6. Lifting the Veil of Incorporation

The doctrine of “lifting the veil of incorpo-
ration” imposes shareholders with liability
for the company’s obligations despite the
limited liability. The shareholder may apply
the legal entity of the company under cer-
tain conditions as a mere agent. In that doc-
trine, the shareholders are held liable under
the second Atrticle and second paragraph
of the third Article of the Turkish Civil Code.
Accordingly, abuse of a right shall not be
protected by law on the grounds of the prin-
ciples of good faith and bona fide.

If the veil of legal entity structure is misused
for unjustified purposes and may cause
harm to third parties, the veil of corporation
shall be lifted.”” This doctrine has been de-
veloped under case law such as deficiency
of equity capital, intermingling of assets
between shareholders and the corporation,
and in cases of controlling shareholders.

A deficiency of equity capital shall be deter-
mined on the grounds of the purpose and
scope of the partnership. A deficiency of
equity capital may occur initially or later, or-
dinarily or extraordinarily. Ordinary capital
deficiency may occur when providing finan-
cial resources to the partnership in the form
of borrowing rather than providing equity.
That may result in a poor credit rating (usual-
ly) despite a partnership needing continuous
financing. However, in the case of extraordi-
nary capital deficiency, there is an obvious
insufficiency. This deficiency is sometimes
material, meaning that the deficiency is not
compensated by the shareholders in any

¢atisi altinda bir araya gelen pay sahiplerinin
bu amaca aykiri hareket etmesi kabul edile-
mez."”* TMK m. 2 hukmune de dayandirila-
bilen bu goruse gore, durustluk kuralindan
dogan biryan yukum olan sadakat yukumlua-
lugu pay sahiplerini baglamaktadir.™

Pay sahiplerinin sirkete karsi sadakat yuku-
munun bulunmadigi yonundeki hakim go-
rase ragmen, 6zellikle son yillarda, blok his-
se sahibi ya da sirket Uzerinde etki kurabilen
pay sahiplerinin sadakat yakumlalagunun
bulundugunu kabul eden bir gorus de 6n
plana ¢cikmaktadir.’ Ancak sadakat yukum-
lulugunun varligi kabul edilse bile, nitelik iti-
bariyla paydasa herhangi bir 6deme yakam-
lulugu yuklememesinden dolayi tek borg
ilkesine gercek anlamda bir aykirilik olustur-
dugundan s6z edilmesi zor gérinmektedir.

6. Tuzel Kisilik Perdesinin
Kaldirilmasi

Bu durum sirketin tuzel kisiliginin koétuye
kullanildigi durumlarda ve belirli sartlarda
ortaya cikabilir. Oncelikle Turk Medeni Ka-
nunu’‘nun 2. ve 3/2 maddelerinde temellen-
dirilen iyi niyet ve durustluk kurallar geregi,
bir hakkin bu kapsamda iyi niyet ve durust-
luk kurallarina aykirn olarak kullanilmasi
durumunda bu hak kanun nezdinde korun-
mayacagi icin pay sahiplerinin bu sekildeki
faaliyetlerinden dolayr sorumluluklar gun-
deme gelecektir. Bir diger deyisle, tuzel ki-
silik yapisinin haksiz amaclar ugruna koétuye
kullanilmasi ve Ucuncu Kkisileri zarara ugrat-
masi halinde tuzel kisilik perdesi kaldinlabi-
lecektir."” igtihatlarla gelistirilen bu kurumun
ortaya cikabilecegi durumlar sunlardir: 6z
kaynak yetersizligi, pay sahipleri ile sirketin
mal varliginin birbirine karismasi ve hakim
ortakli sirkette perdenin kaldirilmasi.

Oz kaynak yetersizliginde bu yetersizligin
ortakligin amag ve faaliyet alani gozetilerek
objektif olarak tespit edilmesi gerekir. Oz
kaynaktaki yetersizlik sonradan veya bas-
langicta, adi veya fevkalade olabilir. Adi 6z
kaynak yetersizligi, ortakligin surekli olarak
bir finansman ihtiyacinin olmasina ragmen
(genelde) kredi itibarinin yoklugu nedeniy-
le, 6z kaynak temin edecekleri yerde 6dung¢
seklinde ortakliga finansal kaynak saglama-
larinda gorulur. Fevkalade ¢z kaynak yeter-
sizliginde ise ortada acikca fark edilebilen
bir yetersizlikten bahsederiz ve bazen bu
yetersizlik materyal nitelikte olur, yani s6z
konusu eksiklik ortaklar tarafindan gercek-
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form of loan. The Federal Court of Justice of
Germany examines the lifting of the veil of in-
corporation in cases of deficiency of equity
capital under specific conditions.®

In some cases, there may also be horizontal
confusion regarding shareholder assets and
the partnership’s assets. For example, a com-
ponent of the assets of the parent company,
which is dominant in more than one partner-
ship, can be used without being registered.
Here, the assets of the shareholders appear
to be the assets of the company, which may
lead to misleading third parties. Therefore, it
will be necessary to protect third parties who
establish legal relationships with the compa-
ny based on the actual appearance created.
In such a caseg, lifting the veil of incorporation
may be applied.

D. Default of the Payment of the
Share Price

As per Article 482 of the TCC, sharehold-
ers shall officially be in default without a
denouncement when they fail to fulfil the
payment of the share price. In addition, the
administrative board is entitled to deprive
the defaulted shareholder of various rights
and to sell the shares (Art. 482/2). However,
the application of this procedure is subject
to certain conditions. Accordingly, an ad-
monition shall be received by the defaulted
shareholder through the gazette, stated in
Article 35 of the TCC, and the proceedings
stated in the articles of association. This no-
tification is also required to be published
on the company's website. The admoni-
tion shall contain information about the
payment period extending to a month, the
deprivation of rights about the shares, and
the penalty clause if there is one.

In the default status of a shareholder, various
sanctions are envisaged besides the perfor-
mance of the capital commitment from the
shareholder. These sanctions may be relat-
ed to the right to demand a delay in interest
and additional loss, the right to demand a
penal clause, or exclusion from the partner-
ship. The annulment procedure shall not be
applicable for shareholders who do not ful-
fil their secondary obligations or who act in
contradiction of the debt in accordance with
the law.™ In this case, the shareholder violat-
ing the obligation provided by the contract
shall be held liable for compensation of the
losses of the company. He/She shall also
pay the penal clause if arranged.

ANONIM SIRKETLERDE TEK BORG ILKESI

lestirilen herhangi bir 6dunc¢ verme islemi
ile giderilmemektedir. Karsilastirmali hukuk
acisindan, Alman Federal Mahkemesi fev-
kalade 6z kaynak yetersizligi halinde tuzel
kisilik perdesinin kaldintmasini belirli sartlar
dahilinde kabul etmistir."®

Pay sahiplerinin malvarliklar ile ortakligin mal-
varligi icin yatay karismadan s6z edilebilir, 6r-
nek olarak birden fazla ortakligga hakim durum-
da bulunan ana ortakligin malvarligina ait bir
unsurun kayitlara gecirilmeksizin kullanilmasi
verilebilir. Burada ugcuncu kisiler nezdinde pay
sahiplerinin malvarliginin sirket malvarligi gibi
gorunmesi ve yaratilan fiili gérinuse dayana-
rak sirket ile hukuki iliski kuran ag¢tncu kisilerin
korunmasi gerekecektir. Bu yol ile de hukuk
guvenligi saglanmis olacaktir.

D. Tek Borcun ifa Edilmemesi

Paydaslar sermaye borgclarini yerine getire-
mediklerinde kendilerine baskaca bir ihtar
keside ve teblig edilmesine gerek kalmak-
sizin temerrat olusur. Bu durum TTK madde
482'de acikca belirtilmistir. Bunun disinda,
yonetim kurulu matemerrit pay sahibini isti-
rak taahhuduanden ve yaptigi kismi 6deme-
lerden dogan haklarindan yoksun birakma-
ya ve payi satip mutemerrit pay sahibi yerine
baskasini almaya da yetkilidir (m. 482.2). An-
cak kanunda bahsedilen imkanin uygulana-
bilmesi belli bir prosedure tabidir. Buna gore
oncelikle temerrude dusen pay sahibine ka-
nunun 35'nci maddesinde yazili gazete ile
ve esas sOzlesmede 6ngorulen sekilde ilan
yolu ile ihtarda bulunulmasi gereklidir. Bu
ihtarin ayrica sirketin varsa internet sitesinde
de yayimlanmasi aranacaktir. Bunlara ilave-
ten bahsedilen ihtarda pay sahibine 6deme
icin bir aylik bir sturenin verilmesi, aksi hal-
de, ilgili paylara iliskin haklarindan yoksun
birakilacagi ve varsa sézlesme cezasinin is-
tenecegdinin duyurulmasinin sart oldugu da
sonraki fikrada belirtilmistir.

Sermaye borcunun ifa edilmemesi halinde,
pay sahibinden sermaye taahhudunun ifasi-
nin yani sira gecikme faizi ve munzam zarari
talep hakki, cezai sart talep hakki, ortakliktan
ctkarma gibi yaptinmlar ongoéralmustar. ikin-
cilyakumluluakleri yerine getirmeyerek borca
aykiri davranigta bulunan pay sahipleri icin
ise 1skat proseduru kanunun agik hikmu do-
layisiyla uygulanamayacaktir.’ Bu durumda
paydas sozlesmeye aykiri davranmis sayi-
lacagi icin, sirketin bu nedenle ugrayacagi
zarari gidermek ve kararlastirilmis ise cezai
sarti 6demekle yukumla olacaktir.
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SOLE OBLIGATION PRINCIPLE IN JOINT-STOCK COMPANIES

IV. VIOLATION OF THE
PRINCIPLE OF SOLE
OBLIGATION

As per Atrticle 480/1 of the TCC, “other than
the exceptions specified in the Code, with the
articles of association, shareholder may not be
forced to incur any debt other than the share
price or to pay the amount exceeding the
nominal price of the share.” Regulations that
may breach the principle of sole obligation
shall not be imposed in the articles of associa-
tion. These regulations shall therefore be sub-
ject to nullity. In the same vein, any decision of
the general assembly that breaches the princi-
ple of sole obligation shall also be disabled in
accordance with Article 447.

For example, “shareholders will be liable with
their own assets against claimants if the com-
pany assets do not meet the debts stated in the
articles of association shall be null.” In the same
way, a general assembly resolution such as
“shareholders shall pay the company 100,000
TL each year apart from the capital share price
they have committed” shall also be null.

The null resolutions of the general assembly
may not be effective from the beginning and
cannot be made healthy afterwards. The nul-
lity situation of the resolutions of the general
assembly may be taken into consideration by
the courts ex officio or may be put forward as
refutation. Finally, the determination of the
nullity of these resolutions may be requested
upon the opening of a declaratory action re-
gardless of the duration.?

V. CONCLUSION

Joint-stock companies are regulated as
stock corporations in the TCC and they are
only liable for their assets due to their debts.
Therefore every shareholder must pay their
shares without lapsing into default.

Just like any other commercial relation-
ship, some negotiations may be carried out
during the establishment of a joint-stock
company. Thus various agreements as a
“parallel system” may be created in statute
law. For example, voting contracts are one of
the most common types in practice.

IV. TEK BORC ILKESININ
IHLALI

TTK m. 480.1'de yer alan “Kanunda éngo6-
ralen istisnalar disinda, esas sozlesmeyle
pay sahibine, pay bedelini veya payin itibari
degerini asan primi ifa disinda borg¢ yukleti-
lemez.” hukmUnun emredici nitelikte olma-
sindan dolayi, esas sozlesmede tek borg
ilkesini ihlal eden duzenlemelere yer veri-
lemez, verildigi takdirde hukumsuzluk yap-
tirmina maruz kalir. Ayni sekilde, tek borg
ilkesini ihlal eden genel kurul kararlan da,
TTK m. 447 uyarinca butlanla malul olmak
durumundadir.

Ornegin, esas sdzlesmeye konulan ‘pay sa-
hipleri, sirket malvariginin borg¢larnini karsi-
lamamasi durumunda alacaklilar karsisinda
kendi malvarliklariyla da sorumlu olacaktir’
gibi bir hukum butlanla malul olacaktir.
Ayni sekilde, ‘pay sahipleri taahhut ettikleri
sermaye payl bedeli disinda her yil sirkete
100.000 TL tutarinda 6deme yapacaktir’
gibi bir genel kurul karari da batil olmak du-
rumundadir.

Butlanla malul olan genel kurul kararlari bas-
tan itibaren hukim doguramaz ve sonradan
da saglikli kiinmalar mumkuan degildir. Ge-
nel kurul kararlarinin butlan durumu mahke-
melerce resen dikkate alinir veya def'i olarak
ileri surulebilir. Son olarak, bu kararlarin batil
olduklarinin tespiti sureye bagli olmaksizin
acilacak bir tespit davasi ile istenebilir.?°

V.SONUC

Kanunumuzda duzenlendigi sekliyle ano-
nim sirketler birer sermaye sirketidirler. Bir
diger deyisle, paydaslarin taahhut ettikleri
sermayelerin sirkete 6denmesi sonucu olu-
san varligin ticari maksatla ve kar amaciyla
kullanilmasi amaclanir. Dolayisiyla, her pay-
dastan payini temerrude digmeden 6deme-
si beklenir.

Her ticari iliskide oldugu gibi, anonim sirket-
lerin kurulusu sirasinda da bir kisim muzake-
reler yarutulmekte ve kurucular tarafindan
cesitli sozlesmeler imzalanarak, Kanun hu-
kimlerinin yaninda bir ‘yan duzen’ olustu-
rulmaktadir. Ozellikle oy s6zlesmeleri uygu-
lamada sikga gorulen tarlerinden biridir.
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By virtue of the principle of sole obligation,
a shareholder is not entitled to company
other than the payment of share price. Some
exceptions are made to this principle in the
TCC. Premium shares, secondary liabilities,
default interest and penal clause, liabilities
envisaged in the event of loss of capital, loy-
alty obligations, and lifting the veil of incor-
poration are cases that can be considered
exceptions to the principle of sole obliga-
tion.

If a shareholder is in default, the shareholder
may, without warning, be deprived of their
rightsinaccordance with certain procedures
or may be replaced by another shareholder.
In addition, sanctions such as overdue inter-
est, additional loss, and a penal clause can
be foreseen. Finally, the provisions violating
the principle of sole obligation in the articles
of association or the resolutions of the gen-
eral assembly are subject to nullity.
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