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ABSTRACT

One of the most fundamental financial rights of share-
holders in joint-stock companies, which carry out
economic activities to receive economic benefits, is
to receive dividends from the profits of the joint-stock
company. Undoubtedly, the purpose of individuals
who become shareholders in a joint-stock compa-
ny and undertake the debt of capital payment is the
improvement of their economic interests. However,
the legal nature of the right to receive dividends and
whether a joint-stock company is obliged to distribute
dividends are subjects currently under discussion in
the doctrine. This article will review the discussions
on the legal nature of the dividends and the liability of
joint-stock companies to distribute dividends.
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OZET

Ekonomik faaliyetler yerine getirerek iktisadi men-
faat saglama amacina yonelen anonim sirketlerde
pay sahiplerinin en buyuk mali haklarindan biri de
anonim sirketin elde etmis oldugu kazang¢ Uzerin-
den kar pay! almaktir. Anonim sirkette pay sahibi
olma iradesi gostererek sermaye borcunu Ustle-
nen Kisilerin amaci da suphesiz ki ekonomik men-
faatlerinin gelistirilmesidir. Ancak kar pay! alma
hakkinin hukuki niteligi ve anonim sirketlerin kar
payidagitmakla yukumluolup olmadiklarn dgretide
tartisilmakta olan konulardir. isbu calismada da
kar payinin hukuki niteligi ve anonim sirketin kar
payl dagitmaya iliskin sorumlulugu hususlarindaki
tartismalar incelenecektir.

—=> ANAHTARKELIMELER

ANONIM SIRKETLERDE KAR
PAYI, PAY SAHIBININ HAKLARI,
MALVARLIGI HAKLARI, MALI
HAKLAR, VAZGECILMEZ HAK
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SHAREHOLDERS' RIGHTS TO RECEIVE DIVIDENDS IN JOINT-STOCK COMPANIES

Joint-stock companies are companies where the participation rate in relation to capital
is important, not the personalities of the shareholders who undertake the payment of
capital. In a joint-stock company, the shareholder participates in the administration in
proportion to his capital and his responsibility is to the joint-stock company and limited
to the capital he has undertaken.

Anonim sirketler, sermaye taahhiidiinde bulunan pay sahiplerinin kisiliklerinin degil,
sermayeye katilim oraninin 6nemli oldugu sirket yapilanmalaridir. Zira anonim sirkette
pay sahibi, sermayesi oraninda yonetime katilir ve sorumlulugu da anonim sirkete karsi ve
taahhiit ettigi sermayeye ile smirhdir.
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I.INTRODUCTION

Joint-stock companies are companies where
the participation rate in relation to capital is im-
portant, not the personalities of the sharehold-
ers who undertake the payment of capital. In
a joint-stock company, the shareholder par-
ticipates in the administration in proportion to
his capital and his responsibility is to the joint-
stock company and limited to the capital he
has undertaken.’

Undoubtedly, the aim of a shareholder when
undertaking the capital payment debt by be-
ing an investor in a joint-stock company is to
have the rights, competencies and interests
that the position of shareholder brings. Rights
arising from the fact that the shareholder is a
shareholder in the joint-stock company, in par-
ticular, the rights of property and participation
rights constitute the fruits of the investment
made by the shareholder.

The shareholder will expect to obtain divi-
dends from the joint-stock company in return
for the capital he/she has paid. The most im-
portant right of a person who has invested
certain savings or assets in a joint-stock com-
pany is to participate in the annual profit of the
company and to receive dividends, unless the
company is liquidated. From this point of view,
getting dividends is one of the biggest proper-
ty rights of being a shareholder.? The right of

I. GIRIS

Anonim sirketler, sermaye taahhuadunde
bulunan pay sahiplerinin kisiliklerinin de-
gil, sermayeye katilim oraninin énemli ol-
dugu sirket yapilanmalaridir. Zira anonim
sirkette pay sahibi, sermayesi oraninda yo-
netime katilir ve sorumlulugu da anonim
sirkete karsl ve taahhut ettigi sermayeye
ile sinirlidir.!

Suphesiz ki pay sahibinin anonim sirkette
yatinmci olarak bulunarak sermaye 6deme
borcu altina girme amaci, ilgilendigi pay
sahipligi pozisyonunun getirdigi hak, eh-
liyet ve menfaatlere sahip olmaktir. Basta
malvarligi haklarn ve katilim haklari olmak
Uzere pay sahibinin, anonim sirkette pay
sahibi olmasindan kaynaklanan birtakim
haklar bu pay sahibinin yapmis oldugu ya-
tinmin semerelerini olusturmaktadir.

Pay sahibi, 6demis oldugu sermaye kar-
siliginda anonim sirketten kar payi elde
etmeyi bekleyecektir. Belirli bir birikimini
yahut malvarligini anonim sirkete yatirmis
bir kisinin en 6nemli hakki, sirket tasfiye
edilmedigi muddetce anonim sirketin yil-
lik kazancina katilmak ve kar payi almaktir.
Bu acidan bakildiginda kar payi almak, pay
sahibi olmanin getirdigi en buyuk malvarli-
@1 haklarindan biridir.2 Anonim sirkette pay
sahibinin kar payi hakki, sirketin ekonomik
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a shareholder to receive dividend in the joint-
stock company arises as a result of the eco-
nomic purpose of the company.®

In this study, the nature of the right to receive
a dividend will be discussed in light of the
opinionsin the doctring, clarifying the issue by
giving general information about profit shares.

I1. DIVIDEND

Although the dividend is not explicitly de-
fined in the Turkish Commercial Code
("TCC"), it is stated in the Dividends Commu-
niqué, in which it refers to the amount decid-
ed by the general assembly to be distributed
to shareholders and other persons participat-
ing in the profit over the net period profit and
other resources that may be subject to profit
distribution within the framework of the poli-
cy determined by the general assembly.*

The concept of dividend is defined in differ-
ent ways in the doctrine. Birsel defines the
dividend as the part of profit that can be paid
to a shareholder by a company and the dis-
tribution of which is decided by the general
assembly.® Arslanli argues the dividend is the
legal fructus of the share and the financial in-
come arising from it in certain periods.®

ANONIM SIRKET PAY SAHIPLERININ KAR PAYI ALMA HAKKI
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gayesinin bir sonucu olarak ortaya ¢ik-
maktadir.® Bu makalede kar payl hakkinda
konuyu kavramayi kolaylastiracak genel
bilgiler verilerek kar payr alma hakkinin
niteligi doktrindeki gorusler 1s1ginda tarti-
silacaktir.

1. KAR PAYI

Turk Ticaret Kanunu’'nda (“TTK") kar payi
acikga tanimlanmamig olmakla beraber bu
kavramin genel kurulca belirlenen politika
cercevesinde hesap donemi itibariyla net
donem kari ve kar dagitimina konu edilebi-
lecek diger kaynaklar Gzerinden ortaklara
ve kara katilan diger kisilere genel kurulca
dagitilmasina karar verilen tutari ifade etti-
gi Kar Payi Tebligi'nde belirtilmistir.*

Doktrinde ise kar payi kavrami farkli sekil-
lerde tanimlanmusgtir. Birsel, kar payini, pay
sahibine sirket tarafindan 6denebilen ve
dagitilmasina genel kurul tarafindan karar
verilen kar boélumu olarak tanimlamistir.®
Arslanli ise kar payindan payin hukuki se-
meresi ve belli donemlerde ona bagli ola-
rak ortaya cikan mali nitelikteki gelir olarak
bahsetmisgtir.
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SHAREHOLDERS' RIGHTS TO RECEIVE DIVIDENDS IN JOINT-STOCK COMPANIES

Pulagli states that the dividend is a condi-
tional demand that arises from the share. In
order to distribute dividends to shareholders
in a joint-stock company, the company must
have made a profit at the end of the relevant
period or it should have distributable values.
According to Pulasli, the conditional demand
is transformed into a right to receive divi-
dends by the decision of the General Assem-
bly of the joint-stock company to distribute
dividends in accordance with the Articles of
Association. Since it is unclear whether a join-
stock company will be able to make a profit in
a particular operating period, the fact that the
company has made a profit in the operating
period is a delay condition, as defined under
article 170, paragraph 1 of the Turkish Code
of Obligations (“TCQO").”

I1l. DETERMINATION OF
DISTRIBUTABLE PROFIT
AND DISTRIBUTION

Article 508, paragraph 2 of the TCC regulates
that the annual profit shall be adjusted ac-
cording to the annual balance sheet. If both
the annual commercial balance sheet and
the annual financial balance sheet have been
issued, the commercial balance sheet will be
used for profit share determination. In com-
mercial balance sheets, the profit of the com-
pany appears less and the loss of the com-
pany appears more. When various expense
items that are not accepted as debit are not
deducted from profit in the annual financial
sheet, they can be deducted from profitin the
annual commercial sheet. The sheets reflect-
ing the real status of the company are annual
commercial sheets.®

The purpose of issuing an annual balance
sheet is to present the results the joint-stock
company'’s activities in the relevant period. In
this sense, the main purpose of the annual bal-
ance sheet is to present the results. The results
may show that the company has a profit or it
has a loss. The shareholders’ right to receive
a dividend is determined as per the net profit
for the period specified in the balance sheet.®

Net profit for the period is calculated as a re-
sult of deducting the previous years' losses
and tax and financial liabilities that the joint-
stock company is liable to pay. Free reserves
are added to the net profit for the period. This
calculation results in the distributable profit.
The distributable profit is calculated by add-
ing the free reserves to the net profit after de-

Pulasli kar payinin paydan dogan ve sarta
bagli bir talep oldugunu dusunmektedir.
Zira bir anonim sirketin paydaslarina kar
pay! dagitabilmesiicin ilgili faaliyet donemi
sonunda kar elde etmis olmasi yahut sirket
nezdinde dagitilabilir degerlerin bulunmasi
gerekmektedir. Pulasli'ya gore sarta bagli
talebin kar payl alma hakkina dénusmesi
ise anonim sirket genel kurulunun esas s6z-
lesmeye uygun sekilde verdigi kar payi da-
gitma karari almasi ile gerceklesmektedir.
Bir anonim sirketin faaliyet doneminde kar
elde edip edemeyecegi belirsiz oldugun-
dan pay sahiplerinin kar payi alabilmesi acgi-
sindan sirketin faaliyet doneminde kar elde
etmis olmasi Turk Borglar Kanunu’nun 170.
maddesinin 1. fikrasi anlaminda bir gecikti-
rici sart niteligini haizdir.”

11l. DAGITILABILIR KAR
PAYININ BELIRLENMESi
VE DAGITIMI

Yillik kar, TTK’'nin 508. maddesinin 2. fikra-
sinda ele alinmistir. Buna gore, yillik karin
yillik bilangoya gore duzenlenecegi ifade
edilmistir. Eger hem vyillik ticari bilanco
hem de yillik mali bilanco ¢ikarlmig ise kar
paylitayininde ticari bilango kullanilir. Tica-
ri bilancolarda sirketin kari daha az, zarar
daha fazla gozukur. Zira vergisel anlamda
gider olarak kabul edilemeyen bir¢ok har-
cama kalemi yillik mali bilangcoda kardan
dusulemezken vyillik ticari tabloda dusu-
lebilmektedir. Sirketin gercek durumunu
yansitan tablolar yillik ticari tablolardir.®

Yillik bilangonun ¢ikarilma amaci ise ano-
nim sirketin ilgili dénem icerisinde gercek-
lestirmis oldugu faaliyetlerin sonucunu
ortaya koymaktir. Bu anlamda yillik bi-
langonun asli vazifesi sonuc¢ aciklamak-
tir. Sonug kar edildigi yahut zarar edildigi
olabilir. Pay sahibinin kara katilma hakki,
bilangodaki net donem karina gore tayin
edilmektedir.®

Net donem kan yillik bilangoya gore be-
lirlenmis kardan ge¢mis yil zararlarinin
ve anonim sirketin 6demekle yukumlu
oldugu vergisel ve mali yakamlultklerin
dusulmesi neticesinde bulunur. Ortaya
¢cikan net donem karina ise serbest yedek
akgeler eklenir. Bu islemin sonucunda da-
gitilabilir kar ortaya cikar. Dagitilabilir kar
kisaca donem karindan gegmis yil zararlar
ve 6denecek vergisel ve mali yukumlaluk-
ler ¢ikanldiktan sonra olusan net donem
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ducting the previous year’s losses and the tax
and financial liabilities still to be paid.™

Once the distributable profit is determined,
the first transaction required to distribute the
dividend is completed. The next stage is the
decision of the general assembly of the joint-
stock company for dividend distribution. A
dividend distribution proposal is made by
the board of directors of the joint-stock com-
pany in consideration of the financial sheets.
The dividend distribution proposal should
be made at least 15 days before the general
meeting where the issue will be discussed
and it should be submitted to the sharehold-
ers for their review. However, it is also possi-
ble for shareholders to propose how the prof-
it will be distributed. Although, as a rule, the
proposal for the distribution of profit is pre-
pared by the board of directors, the general
assembly has the authority to decide on the
distribution of profit."

Lastly, pursuant to section (d) of paragraph
2 of article 408 of the TCC, making decisions
regarding the annual report of the board of
directors, disposition on the annual profit,
determination of the provisions and earning
shares, the participation of the reserve fund
to the capital or the profit to be distributed
are among the non-transferable powers of
the general assembly.

IV. SHAREHOLDERS'’
RIGHTS TO RECEIVE
DIVIDENDS

In joint-stock companies, the right of the
shareholders to receive dividends competes
with the purpose of protecting the interests
of the joint-stock company by keeping the
period income inside the company as much
as possible. While the purpose of the joint-
stock company is to keep the period income
inside the company as much as possible,
the interest of the shareholder is to receive a
dividend in proportion to the capital he/she
brings to the joint-stock company. Manag-
ing the joint-stock company by taking into
consideration the balance of interests in
the face of competing demands and inter-
ests ensures that long-term investments will
be successful. This is because a sufficient
amount of money is kept in the joint-stock
company as it provides an increasing num-
ber of real and legal persons who want to be
shareholders in the company and eliminates
the danger of losing existing shareholders

ANONIM SIRKET PAY SAHIPLERININ KAR PAYI ALMA HAKKI

karina serbest yedek akcelerin eklenmesi
ile bulunur.™

Dagitilabilir karin tespit edilmesi ile kar
payinin dagitilmasi adina gerekli ilk is-
lem tamamlanmis olur. Bundan sonraki
asama anonim sirket genel kurulunun kar
pay! dagitimi i¢in karar almasidir. Kar da-
gitim teklifi anonim sirketin yonetim ku-
rulu tarafindan, finansal tablolar dikkate
alinarak yapilmaktadir. Kar dagitim teklifi
konunun gorusulecegi genel kuruldan en
az 15 gun once yapilmali ve pay sahiple-
rinin incelemesine sunulmalidir. Bununla
beraber pay sahiplerinin karin nasil da-
gitilacag ile ilgili teklifte bulunmasi da
mumkuandur. Ancak karin dagitilmasina
iliskin teklif, kural olarak yonetim kurulu
tarafindan hazirlanmakla beraber karin
dagitilmasina iliskin karar verme yetkisi
genel kurula aittir.

Son olarak, TTK'nin 408. maddesinin 2.
fikrasinin (d) bendi finansal tablolara, yo-
netim kurulunun yillik raporuna, yillik kar
Uzerinde tasarrufa, kar paylar ile kazang
paylarinin belirlenmesine, yedek akgenin
sermayeye veya dagitilacak kara katilmasi
dahil, kullanilmasina dair kararlarin alin-
masini genel kurulun devredilemez yetki-
leri arasinda duzenlemistir.

IV. PAY SAHIBiNiN KAR
PAYI ALMA HAKKI

Anonim sirketlerde pay sahiplerinin kar
pay! alma hakki ile anonim sirketin do6-
nem karini mumkun mertebe sirkette
tutarak menfaatlerini koruma amaci ya-
rismaktadir. Zira anonim sirketin amaci
dénem karini olabildigince sirket bun-
yesinde tutmak iken pay sahibinin men-
faati ise anonim sirkete getirmis oldugu
sermayenin karsiligr olarak sermaye-
si oraninda kar pay! almaktir. Anonim
sirketin, yarisan talepler ve menfaatler
karsisinda yonetimi cikarlar dengesini
gozeterek korumasi hem yeterli miktar-
da parayl anonim sirkette tutuldugun-
dan uzun vadeli yatirnmlarinin basarili
olmasini saglayacakken ayni zamanda
yeterince kar payi dagitildigindan sir-
kette pay sahibi olmak gercek ve tuzel
kisi sayisini artiracak ve mevcut pay sa-
hiplerini kaybetme tehlikesini ortadan
kaldiracaktir. Ancak anonim sirket bu
sekilde bir tutum yerine sadece yeni
yatirnmlar yapmaya yonelirse ilerleyen
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SHAREHOLDERS' RIGHTS TO RECEIVE DIVIDENDS IN JOINT-STOCK COMPANIES

since sufficient dividends have been distrib-
uted. However, if the joint-stock company pre-
fers instead to make new investments, it may
risk losing existing shareholders in the future.™

High credibility in commercial life in terms
of a joint-stock company is necessary for
the company's reliability in the market. One
way to achieve this is to take good initiatives,
create good dividends, and distribute them
to the shareholders as profit. Failure to keep
dividends in the company for a long time
will reduce the number of investors willing
to invest in the company. Therefore, it is
important to protect existing investors and
attract new investors by distributing the
required profit in the joint-stock company.
While distributing dividends to the share-
holders that exceed the company's resourc-
es violates the prohibition of the return of
capital, the continuous use of the earnings
in new investments constitutes a violation of
shareholders’ rights to receive dividends.™

The right to receive dividends has two mean-
ings. The first meaning is the indispensabil-
ity of the right to receive a dividend. The
second meaning is the weak relative right.
Defining the dividend in these two different
ways, as an indispensable right and as a rel-
ative right, produces different results. In
this respect, in order to shed light on wheth-
er it is mandatory to distribute dividends or
not, it is important to determine whether the
legal nature of the dividend is an indispens-
able right or a relative right."®

According to Pulasli, the indispensable right
aspect arises from the purpose of the joint-
stock company. The purpose of the join- stock
company is to perform economic activities
that are not prohibited by law. Unlike Swiss
law, in Turkish law it can only be established
for economic purposes, in which case eco-
nomic purposes are the inseparable, sticking
and unchangeable nature of the company.'®

Tekinalp also states that the ultimate goal of
a joint-stock company is to make profit and
distribute dividends to shareholders. He also
states that this aim is not required to be writ-
ten in the articles of association and that the
aim arises from the common goal criterion
and partnership concept that separates the
company from associations of persons regu-
lated in various laws. Tekinalp states that all
the bodies of the joint-stock company should
act for the purpose of obtaining profit and dis-
tributing them to the shareholders and that
they cannot act contrary to this purpose. Con-

zamanlarda mevcut pay sahiplerini
kaybetme tehlikesi ile karsi karsiya ka-
labilecektir.?

Anonim sirket bakimindan ticari hayatta
kredibilitesinin yuksek olmasi sirketin pi-
yasada guvenilirlik saglamasi adina ge-
reklidir. Bunu saglama yontemlerinden
biri ise iyi girisimlerde bulunmak ve gu-
zel sonuclar alarak pay sahiplerine bunu
kar olarak dagitmaktir. Sirkete uzun sure
kar payr dagitilmamasi, sirkete yatirm
yapmak isteyecek yatirimcilarin sayisini
azaltacaktir. Dolayisiyla, anonim sirkette
gerekli kan dagitarak sirketteki mevcut
yatirimcilari korumak ve yeni yatirimcilar
cekmek onemlidir. Pay sahiplerine sirket
kaynaklarini asan kar dagitimi yapilmasi
sermayenin iadesi yasagini ihlal edecek-
ken, kazancin surekli yeni yatirirmlara kul-
lanilmasi ise pay sahibinin kar payi alma
hakkinin ihlali anlamina gelecektir.™

Kar payr alma hakkinin iki anlami vardir.
itk anlami kar payinin vazgecilmez hak
cephesidir. ikinci anlami ise gugsuz nis-
pi hak cephesidir. Bu iki farkli anlamdaki
kar payinin vazgecilmez hak yahut gugc-
stz nispi hak olarak tanimlanmasi farkli
sonucglan dogurmaktadir.’ Bu acidan,
kar payinin hukuki niteliginin vazgecil-
mez hak mi yoksa nispi muktesep hak mi
oldugunun belirlenmesi, kar pay1 dagitil-
masinin zorunlu olup olmadigi konusuna
1stk tutulmasi agisindan 6nem tasimakta-
dir's,

Pulasli'ya gore, vazgecilmez hak yoénu
anonim sirketin amacindan kaynaklan-
maktadir. Anonim sirketin amaci kanu-
nen yasakli olmayan iktisadi faaliyetleri
yerine getirmektir. isvigre hukukundan
farkli olarak Turk hukukunda sadece
ekonomik amaglarla kurulabilir ve eko-
nomik amacglar sirketin ayrilmaz, terkedil-
mez ve degistirilemez niteligidir."®

Tekinalp de anonim sirketin nihai ama-
cinin kar elde etmek ve pay sahiplerine
kar payr dagitmak oldugunu ifade et-
mektedir. Bu amacin esas sozlesmede
yazmasi gerekmedigini, amacin cesitli
kanunlardaki kisi birliklerini ayiran, mus-
terek gaye kistasindan ve ortaklik kav-
ramindan dogdugunu ifade etmektedir.
Tekinalp, ortakligin butun organlarinin
kar elde etmek ve pay sahiplerine dagit-
mak amaci dogrultusunda hareket etme-
si gerektigini, bu amaca aykiri hareket
edilemeyecegini belirtmektedir. Dolayi-
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sequently, the joint-stock company cannot
abandon its purpose of making profit and
distributing dividends to its shareholders
and cannot postpone it temporarily or per-
manently.” In addition, Tekinalp states that
the relative vested right nature of dividends
ended with the TCC."®

According to Pulasli, the second aspect of the
dividend, being a weak relative right, is based
on the right of the shareholder to participate
in the annual reserves and reserves allocated
for distribution as a result of the decision of
the general assembly of the joint-stock com-
pany within the framework of the articles of
association and the law. Because the annu-
al profit is not fully distributed, a portion is
saved as reserves. In addition, some people
other than shareholders may participate in
the profit allocated from the profit share. In
this context, Pulagli argues that the percent-
age of dividends to be distributed may be
reduced or may not be distributed, so this is
classified as a relative vested right.™®

V. DISCUSSION
REGARDING THE
OBLIGATION OF
DISTRIBUTING
DIVIDENDS

In this section, the question of whether a
joint-stock company is obliged to distribute
dividends to the shareholders each year or
not will be discussed.

First of all, both the TCC and the Swiss Code
of Obligations do not explicitly regulate the
obligation to distribute dividends to share-
holders. The debate on this issue came to
the fore particularly with the amendment
made by the TCC numbered 6102. This is
because the sentence stating "after deduct-
ing 5% from the net profit for the sharehold-
ers other than the reserves set forth in the
first paragraph", regulated in paragraph 1 of
article 466 of the former Commercial Code
and which comes right after the sentence
stating "Each year, one-twentieth of the net
profit shall be set aside as general reserve
until it reaches one fifth of the paid-in cap-
ital" in section 3 paragraph 2 of article 466
of the former Commercial Code, changed to
"Ten percent of the total amount to be dis-
tributed to the persons who will receive a
share after the dividend is paid to the share-
holders" in section (c) of paragraph 2 of arti-

ANONIM SIRKET PAY SAHIPLERININ KAR PAYI ALMA HAKKI

slyla anonim sirket, kar elde etme ve pay
sahiplerine kar payr dagitma amacindan
vazgecememekte, gecici veya daimi ola-
rak erteleyememektedir.’ Ek olarak Teki-
nalp, TTK ile beraber hakkin nispi muk-
tesep olma niteliginin kalmadigini ifade
etmektedir.'®

Pulasli'ya gore, kar payinin ikinci cep-
hesi olan gugsuz nisbi hak cephesi pay
sahibinin esas s6zlesme ve kanun cerce-
vesinde anonim sirket genel kurulunun
karari sonucu yillik kara ve dagitilma-
ya tahsis edilen yedek akcelere katilma
hakki olmasina dayanmaktadir. Zira yillik
karin tamami dagitilmaz, bir bolumu ye-
dek akcelere ayrilir. Ayrica kar payindan,
pay sahipleri disindaki kimi kisiler de
dagitilmaya tahsis edilen kara katilabil-
mektedir. Bu kapsamda Pulasli, kar pa-
yinin oran olarak dusebilecegine ve hi¢
dagitilamayabilecegine dayanarak nispi
muktesep hak olarak nitelendirilmesi ge-
rektigini 6ne surmektedir.™

V. SIRKETIN KAR
PAYI DAGITMA
YUOKUMLULUGUNE
iLISKIN TARTISMA

Bu kapsamda, bu bélumde anonim sirketin
her sene pay sahiplerine kar payi dagitma
zorunlugunun olup olmadig tartisilacak-
tir.

Oncelikle ifade etmek gerekir ki gerek
TTK'da gerekse isvicre Borglar Kanunu’'n-
da pay sahiplerine kar payi dagitma zo-
runlulugu acgik¢a duzenlenmemistir. Bu
konudaki tartisma ozellikle 6102 sayili
TTK ile yapilan degisiklikle gindeme gel-
mistir. Zira eski Ticaret Kanunu’'nun 466.
maddesinin 1. fikrasinda “Her vyil safi ka-
rin yirmide birinin 6denmis esas sermaye-
nin beste birini buluncaya kadar umumi
yedek akge olarak ayrilmasi mecburidir”
ifadesinin ardindan ayni maddenin 2. fik-
rasinin 3. bendinde yer alan, yedek akce-
lerle ilgili “safi kardan birinci fikrada yazili
yedek akgelerden baska pay sahipleriicin
%5 ayrildiktan sonra” ifadesi 6102 sayili
TTK'nin 519. maddesinin 2. fikrasinin (c)
bendinde “Pay sahiplerine ytuzde bes ora-
ninda kar payr 6dendikten sonra, kardan
pay alacak kisilere dagitilacak toplam tu-
tarin yuzde onu” olarak duzenlenmisgtir.
Dolayisiyla, yillik karin yuzde besi 6den-
mis sermayenin ylUzde yirmisine ulastik-
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cle 519 of the TCC. Therefore, the sentences
determining the amount to be allocated to
the general legal reserves after the five per-
cent of the annual profit reaches twenty per-
cent of the paid-in capital, "after deducting
5% percent to shareholders" was changed
to "after distributing 5% to shareholders"
and the question of whether it is mandatory
to pay a 5% dividend by the joint-stock com-
pany became controversial.?°

This issue was also discussed at the time of
the former Commercial Code. Some authors
argue that the distribution of the first 5% divi-
dend is an obligation for the joint-stock com-
pany under the former Commercial Code?’
and some authors claim that 5% profit distri-
bution is not mandatory for the joint-stock
company every year based on the wording
of the sentence "deducting dividend".?

At the time of the former Commercial Code,
the Court of Cassation rendered different
decisions on this matter. Firstly, in its de-
cision, the Court of Cassation considers it
mandatory to distribute 5% dividend,? but
later it decided that the dividend may not
be distributed. Then in another decision,
the Court of Cassation stated various crite-
ria in favor of the distribution of the dividend
and decided that the question of whether
the profit share should be distributed or not
would be concluded by taking these criteria
into consideration.?

Although the provision that results in the
deduction of the 5% ratio has been amend-
ed to result in the payment of profit, in the
preamble of article 519 of the TCC, it was
stated that the relevant provision was taken
from article 466 of the former Commercial
Code and significant changes were made
in the wording and syntax, but there was no
change in the opinion that dominated the
content.®

Moreover, when article 519 of the TCC is
examined, it is understood that 5% of the
first dividend must be paid to the share-
holders in order to allocate the second legal
reserve. In the event that a second reserve
fund is to be set aside, the amount of this
second reserve fund should be 10% of the
total amount to be distributed to the persons
who will receive a share from the profit - not
after the 5% dividend had been allocated for
the shareholders but after it is distributed to
shareholders.?® Therefore, in the event that
allocating a second reserve fund is not nec-
essary and if the second reserve will not be

tan sonra genel kanuni yedek akceye
ayrilacak miktari duzenleyen ‘pay sahip-
leri icin %5 ayrildiktan sonra’ ifadesi ‘pay
sahipleriicin %5 6dendikten sonra’ olarak
degistirilmistir ve anonim sirket tarafin-
dan %5'lik kar payr 6denmesinin zorunlu
olup olmadigi tartigmali hale gelmistir.2°

Bu konu eski Ticaret Kanunu zamaninda
da tartisilmistir. Bazi yazarlar eski Ticaret
Kanunu’'na goére %5’lik birinci kar payi-
nin dagitilmasinin anonim sirket i¢in bir
zorunluluk oldugunu savunmus?’, kimi
yazarlar ise ‘karin ayrilmasi’ ifadesinden
yola ¢ikip her yil %5'lik kar dagitiminin
anonim sirket agisindan zorunlu olmadi-
giniiddia etmislerdir.?2

Yargitay eski Ticaret Kanunu zamaninda
bu konuda farkli yonde kararlar vermistir.
Yargitay ilk basta %5’lik kar payinin dagi-
tilmasini zorunlu kabul ediyorken?3, daha
sonra aksi yonde, kar payi dagitilmayabi-
lecegine iliskin karar vermis, en nihaye-
tinde ise kar payinin dagitilmasi lehine
cesitli olcutler belirtilmis ve bu olgutler
g6z onunde bulundurularak kar payinin
dagitilip dagitilmayacag hususunda so-
nuca varilacagina hukmetmigtir.24

Her ne kadar %5’lik oranin ayrilmasina so-
nu¢ baglayan hakam, karin 6denmesine
sonuc¢ baglayacak sekilde degistirilmisse
de TTK'nin 519. maddesinin gerekgesin-
de ilgili hukmun eski Ticaret Kanunu’nun
466. maddesinden alindigi, kelime seci-
minde ve s6z diziliminde kayda deger de-
gisiklikler yapildigi ancak icerige hakim
olan dusuncede degisiklik yapilmadigi
gorulmektedir.?®

Kaldi ki TTK'nin 519. maddesi incelendi-
ginde ikinci yedek akcenin ayrilmasi icin
ilk kar payinin %5’inin pay sahibine 6den-
mesi gerektigi anlasilmaktadir. Bir diger
ifadeyle, ikinci bir yedek akgenin ayrila-
cak olmasi durumunda, bu ikinci yedek
akcenin tutari, pay sahipleri igin %5 kar
pay! ayrildiktan sonra degil 6dendikten
sonra, kardan pay alacak kisilere dagi-
tilacak toplam tutarin %10’u olmalidir.28
Dolayisiyla, eger ikinci yedek akce ayril-
masl| gerekmiyorsa, ikinci yedek akcge ay-
rilmayacaksa anonim sirketin %5'lik ilk kar
payini dagitma gibi bir mecburiyeti oldu-
guna iliskin bir sonuca hukmun lafzindan
ulasamamaktayiz. Bu bilgiler isiginda ilgili
hukmun kéar pay! dagitiip dagitilmayaca-
gina degil, hangi halde ikinci yedek akce
ayrilacagina iligskin oldugu soylenebilir.
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reserved, we cannot reach the conclusion
that the joint-stock company is obliged to
distribute the first dividend amount of 5%. In
light of this information, it can be said that
the relevant provision is not about whether
to distribute dividend or not, but it is about
in which case the second reserve fund will
be allocated. As a result, this provision is not
appropriate for assessing whether there is
an obligation to distribute dividends each
year.”

Onthe otherhand, Yanliargues that paragraph
2 of article 532 of the TCC should be taken
into consideration in determining whether the
company will distribute dividends. Pursuant
to this provision, the general assembly may
allocate a reserve fund for the re-provision
of assets, and unlike the former Commercial
Code, paragraph 2 (b) of the relevant article
states that the interests of all shareholders
shall be taken into consideration.?® According
to Gurbuz Usluel, this provision is not suitable
for assessing whether the joint-stock compa-
ny is obliged to distribute shares, since the
provision determines the limits regarding the
decision to distribute dividends, not when the
dividend is distributed or when the dividend
will not be distributed.?

However, it should be noted that even if it is
accepted that the joint-stock company is not
obliged to distribute dividends every year,
the general assembly of the joint-stock com-
pany cannot arbitrarily deprive the share-
holders of the right to a dividend.®

ANONIM SIRKET PAY SAHIPLERININ KAR PAYI ALMA HAKKI

Sonug olarak bu hukum her yil kar payi
dagitma mecburiyetinin olup olmadigina
iliskin degerlendirme yapmak agisindan
uygun degildir.?”

Ote yandan Yanli, sirketin kar payi da-
gitip dagitmayacagina iliskin karar ve-
rilmesi hususunda TTK'nin 532. mad-
desinin 2. fikrasinin degerlendirmeye
alinmasi gerektigini de ileri surmektedir.
Bu hukum uyarinca aktiflerin yeniden
saglanabilmesi icin gerekliyse genel ku-
rul yedek akce ayirabilmektedir ve eski
Ticaret Kanunu’'ndan farkli olarak ilgili
maddenin 2. fikranin (b) bendinde bu-
tun pay sahiplerinin menfaatinin dikkate
alinacagina iliskin ifade yer almaktadir.2®
Gurbuz Usluel’'e gére bu hukim anonim
sirketin pay dagitmak zorunda olup ol-
madigl hususunda degerlendirme yap-
maya elverisli degildir, zira hukim ne
zaman kar payi! dagitilip ne zaman kar
pay! dagitilmayacagini degil, kar payi
dagitim kararina iliskin sinirlari belirle-
mektedir.2®

Ancak belirtmek gerekir ki, anonim sirke-
tin her yil kar payr dagitma mecburiyeti
olmadigi kabul edilse dahi anonim sirket
genel kurulu kar dagitimi konusunda
keyfi olarak pay sahiplerini kar payi hak-
kindan mahrum birakamayacaktir.3°
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VI. CONCLUSION

The question of whether the right to receive
dividends is an indispensable right or a rel-
ative right in the doctrine is an ongoing de-
bate. While Tekinalp believes that the right to
receive dividends is an indispensable right
and it is not possible to decide not to distrib-
ute dividends even for a year, the opposite
views have a strong position in the doctrine.

While the debate on whether the company
is obliged to distribute dividends is based
on the amendment of the relevant provision
of article 519 of the TCC numbered 6102,
Tekinalp argues that the change of the word
“deducting” to “distributing” implies the ob-
ligation to distribute dividends; and Gurbuz
Usluel states that this provision cannot be
applied in cases where the second reserve
fund will not be allocated since the relevant
payment statement indicates a duty that
must be fulfilled before the second reserve
fund is allocated.

The purpose of a joint-stock company is to
make profit by carrying out economic activities
that are not prohibited by law and to distribute
this profit to its shareholders. In our opinion,
since this purpose cannot be changed or post-
poned in terms of the joint-stock company,
even if the distribution of the profit share de-
pends on conditions such as the existence of
the joint-stock company’s profit and the deci-
sion of the general assembly, these conditions
do not affect the nature of the indispensable
right to receive dividends because if a compa-
ny doesn’t make a profit, it doesn't mean that
any rights are waived. In addition, as Tekinalp
had stated, joint-stock companies are obliged
to act for the purpose of obtaining and distrib-
uting dividends. In this respect, the general as-
sembly is obliged to adopt a dividend distribu-
tion policy that keeps in balance the interests
of the company and of the shareholders. As
long as this is kept in balance, the joint-stock
company must distribute dividends and since
any decision taken by the General Assembly
in the contrary to this will be contrary to the
law, the decision of the General Assembly is
not a requirement for the distribution of profit,
it is simply a transaction related to the form of
distributing dividends.

VI. SONUC

Kar payi alma hakkinin vazgecilmez hak mi
yoksa nispi muktesep hak mi oldugu konu-
sunda doktrinde tartismalar surmektedir.
Tekinalp kar payi alma hakkinin vazgegil-
mez hak kanaatindeyken ve bir yil dahi olsa
kar payi dagitilmamasina karar verilmesinin
mumkun olmadigi kanaatindeyken doktrin-
de aksi yonde gorusler kuvvetli bir konuma
sahiptir.

Sirketin kar payr dagitma yakumlulugu olup
olmadigina iliskin tartismalar TTK'nin 519.
maddesi ile gelen degisiklik tzerindenilerle-
mekte olup Tekinalp kanunun yeni seklinde
ayrildiktan sonra ifadesinin 6dendikten son-
ra olarak degismis olmasinin kar payi 6deme
mecburiyetine igaret ettigini savunurken;
Gurbuz Usluel ilgili 6deme ifadesinin ikinci
yedek akce ayrilmadan 6nce yerine getiril-
mesi gereken bir goreve isaret ettiginden
ikinci yedek akgenin ayrilmayacagi durum-
larda bu hukmun uygulama alani bulamaya-
cagini ifade etmektedir.

Anonim sirketin gayesi kanunen yasak
olmayan ekonomik faaliyetleri yerine ge-
tirerek kar elde etmek ve bu karnni paydas-
larina dagitmaktir. Kanaatimizce, bu gaye
anonim sirket acgisindan degistirilemez ve
ertelenemez nitelikte oldugundan her ne
kadar kar payinin dagitilmasi, anonim sirke-
tin kar elde etmesi, genel kurulun karar al-
masi gibi sartlara bagli olsa dahi bu sartlar
kar payl alma hakkinin vazgecilemez hak
niteligine zarar vermemektedir. Zira sirketin
kar etmemesi, ortada vazgecilmis herhan-
gi bir hak oldugu anlamina gelmez. Ayrica
Tekinalp'in belirtmis oldugu Uzere, anonim
sirketin kar payi elde etme ve dagitma ama-
ci dogrultusunda hareket etme mecburiye-
tindedir. Bu dogrultuda genel kurul, sirket
ve pay sahiplerinin menfaatlerini dengede
tutan bir kar payl dagitma politikasini be-
nimsemekle yuokumludur. Bu denge cerce-
vesinde oldugu muddetce anonim sirket
kar payi dagitmak zorunda olup genel ku-
rulun ters dogrultuda aldigi kararlar huku-
ka aykiri olacagindan genel kurulun karar
almasi karin dagitilmasi acisindan sart de-
gildir, yalnizca kann dagitilma usultne ilis-
kindir bir islemdir.
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Finally, it should be stated that the aim of a
joint-stock company is to carry out economic
activities regardless of the varying opinions
laid out in this article. Arbitrary prevention
or restriction of the distribution of dividends
and, in particular, continuing such a situation
over a period of years would be a violation of
the right of the shareholder to receive divi-
dends and, therefore, contrary to the law.
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