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ABSTRACT

A consortium is a partnership structure that is not a
legal entity. In Turkish Law, consortiums are regulat-
ed under the provisions of the ordinary partnership
agreement in the Turkish Code of Obligations No.
6098. In addition, the subject is also regulated in ad-
ministrative procurement law under the Public Pro-
curement Law No. 4734. What makes the structure
of a consortium different from other partnerships is
that although the partners are involved in the struc-
ture within the scope of certain areas of expertise and
have no legal personality, the partners do not have
joint and unlimited responsibility, they only have re-
sponsibility of the work in their own fields of expertise.
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OZET

Konsorsiyum tuzel Kisiligi haiz olmayan bir ortaklik
yapisidir. Turk hukuku bakimindan temel olarak,
6098 sayill Turk Borclar Kanunu'nun adi ortaklik
sozlesmesine iliskin hukumleriyle duzenlenmek-
tedir. Ayrica, 4734 sayili Kamu Ihale Kanunu'nda
konunun idare hukuku bakimindan duzenlendigi
gorulmektedir. Konsorsiyum yapisini farkli kilan
unsur, ortaklarin belli uzmanlik alanlar kapsamin-
da yapiya katilmalari ve ortakligin tuzel kisiligi ol-
mamasina karsin ortaklarinin, sinirsiz ve muteselsil
sorumlu olmayip, yalnizca kendi uzmanlik alanlari
geregi ustlendikleri islerden sorumlu olmalaridir.

—=> ANAHTARKELIMELER

KONSORSIYUM, ADI ORTAKLIK,
IS ORTAKLIGI (JOINT VENTURE),
SORUMLULUK
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PART 1

THE RESPONSIBILITY REGIME IN CONSORTIUMS
AND ITS PLACE IN TURKISH LAW

The depreciation of Turkish Lira against the foreign currencies and its effect on the
markets has become an issue that needs to be considered from that point: whether
the debtor shall be released from its obligations in such circumstances or whether the
contract shall be adapted to changing circumstances.

Tiirk Lirastnin doviz karsisindaki deger kaybi ve bu durumun piyasalara etkisinin, borcun
borclu acisindan sona ermesine veya sozlesmenin degisen sartlara uyarlanmasina imkan
taniyan bir kurum olan miicbir sebep hali teskil edip etmedigi meselesi irdelenmesi gereken
bir problem haline gelmistir.

y'

FOOTNOTE

1 Muzaffer Lekesiz, Konsorsiyum
Sozlesmesi, Ankara 2016, p.59.

2 Nami Barlas, Adi Ortalik Temeline
Dayali Sozlesme lliskileri, Istanbul

2012, p.280.

3 Mehmet Bahtiyar, Ortakliklar
Hukukuy, Istanbul, 2019, p. 29.

I.INTRODUCTION

Under current economic conditions, pub-
lic authorities often assign investments
requiring large sums to private legal per-
sons. However, being responsible for such
large-scale investments as a whole or, in
other words, under joint and several liabili-
ty creates a heavy burden for the individual.
For this reason, the concept of consortium,
which is not a legal entity and in which the
responsibility of partners is divided accord-
ing to certain criteria, has emerged.

In this article, we examine consortiums with-
in the framework of the ordinary partner-
ship structure, evaluating in particular the
element of undertaking a certain part of the
work and the responsibility regime.

I1. ADEFINITION OF
THE CONCEPT OF
CONSORTIUM

It is appropriate to refer to the provisions of
the Ordinary Partnership Agreement of the
Turkish Code of Obligations (“TCO") in or-
der to define the concept of consortium. The
ordinary partnership regulated in the TCO is
a type of partnership that is not regulated in
the law or explicitly stated in a contractual

I. GIRIS

Gunumuz kosullarinda, ekonomik nedenler-
le kamu otoriteleri, buyuk meblaglar harcan-
masini gerektiren kimi yatinmlari 6zel hukuk
kisilerine havale etmektedir. Ancak, bu bu-
yuk meblagli yatinmlarin sorumlulugunun
butunuyle, yahut diger bir deyisle musterek
ve muteselsil yapi icerisinde Ustlenilmesi,
bu kisiler bakimindan agir yukler meydana
getirmektedir. iste bu sebeple, tuzel kisiligi
haiz olmayan, sorumlulugun belirli kistas-
lara gore bolusuldugu adi ortaklik tipi olan
konsorsiyum meydana gelmistir.

Calismamizda, konsorsiyumlar adi ortaklik
yapisi gergevesinde incelenmis, ozellikle isin
belirli bir bolumunan Ustlenilmesi unsuru ve
sorumluluk rejimi degerlendirilmistir.

1. KONSORSiYUM
KAVRAMININ TANIMI

Konsorsiyum kavraminin tanimlanmasi hu-
susunda Turk Borglar Kanunu’nun (“TBK")
Adi Ortaklik S6zlesmesi hukamlerine bas-
vurulmasi yerinde olacaktir. Zira TBK'da
duzenlenmis olan adi ortaklik, kanunda
ayrica duzenlenmemis olan veya sozles-
me iliskisi kapsaminda acikc¢a ortaklik tipi-
nin belirtilmedigi hallerde gundeme gelen
ortaklik ¢esididir. Konsorsiyum yapisi te-
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relationship. The structure of a consortium
is basically a type of ordinary partnership,
since it does not bear the distinctive charac-
teristics of the types of partnership specified
in the law.”

Since a consortium is essentially an ordinary
partnership, the articles that are applicable
to ordinary partnerships, specifically Article
620 and the following articles of the TCO,
may also be applied to consortiums.? The
point where consortiums diverge from the
ordinary partnership, as explained below,
is where the individuals come together
to perform a work but each of them inde-
pendently undertakes a part of the work and
responsibility.®

A. The Relationship Between
Consortium Structure and
Ordinary Partnerships

An initial examination of the ordinary part-
nership structure is important in order to
look at the differences from consortiums
and the importance of the consortium struc-
ture. Article 620 of the TCO defines ordinary
partnerships as follows:

“An ordinary partnership is a contract under
which two or more persons undertake to
combine their labor and property to achieve
acommon purpose.

KONSORSIYUMLARDA SORUMLULUK REJIMI
VE TURK HUKUKUNDAKI YERI

mel itibariyle, kanunda belirtilen ortaklik
turlerinin haiz oldugu ayirt edici 6zellikleri
tasimadigindan, bir adi ortaklik taradar. '

Konsorsiyum, temelde adi ortaklik niteli-
gini haiz oldugundan, adi ortaklikta uy-
gulama alani bulan yasal duzenlemeler,
spesifik olarak TBK'nin 620 ve devami
maddeleri konsorsiyumda da uygulanabi-
lecektir.2 Konsorsiyumun ayrildigi noktalar
ise, asagida da ayrintili bir sekilde agikla-
nacagi Uzere, sahislarin isi birlikte gercek-
lestirmek i¢in bir araya gelmeleri ve fakat
her birinin birbirinden bagimsiz olarak s6z
konusu isin bir bolumunun ustlenmesi ve
sorumluluklarinin kapsami bakimindan or-
taya ¢cikmaktadir.®

A. Konsorsiyum Yapisinin Adi
Ortaklik Kurumuyla iliskisi

Adi ortaklik yapisinin oncelikle incelen-
mesi, konsorsiyum yapisinin farklarinin ve
oneminin musahede edilmesi bakimindan
o6nem arz etmektedir. TBK'nin 620. madde-
si adi ortakligi su sekilde tanimlamigtir:
“Adi ortaklik s6zlesmesi, iki ya da daha faz-
la kisinin emeklerini ve mallarini ortak bir
amaca erismek Uzere birlestirmeyi ustlen-
dikleri sozlesmedir.

MAKALELER

A

1 Muzaffer Lekesiz, Konsorsiyum
Sozlesmesi, Ankara 2016, s.59.

DiPNOT

2 Nami Barlas, Adi Ortalik Temeline
Dayali Sozlesme lliskileri, istanbul
2012, 5.280.

3 Mehmet Bahtiyar, Ortakliklar
Hukuku, istanbul, 2019, s. 29

2020 WINTER 11



ARTICLES

PART 1

AS AN UNEXPECTED
EVENT THAT OCCURS
EXTERNALLY AND

ALSO OUTSIDE OF THE
WILL OF THE DEBTOR,
WHICH PREVENTS

THE EXECUTION OF

THE DEBT AND WHICH
CANNOT BE PREVENTED
DESPITE THE MEASURES

TO BE TAKEN BY ANYONE.

y

FOOTNOTE

4 04.02.2011 dated, 27836 num-
bered Official Gazette (OG).

5 Barlas, p.101.
6 Ibid, p.101.
7 Ibid, p.243.

8 ismail Kayar, Ticaret Hukuku,
Ankara 2017, p.335; Huseyin Guner,
“Konsorsiyum veya Is Ortakligi Sek-
linde Ustlenilen ihaleli islerde iligki-
sizlik Belgesi Verilmesi”, E-Yaklasim,
September 2017, p. 27.

9 Supreme Court 15. CC, dated
27.06.2012, numbered E. 2012/2613,
K.2012/4846; Council of State 4.

C. dated 30.11.2000, numbered E.
1999/3414 K. 2000/4998.
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If a partnership does not bear the distinctive
characteristics of the partnerships regulated
by the law, it shall be considered as an ordi-
nary partnership subject to the provisions of
this section.”#

Under this provision, an ordinary partnership
is a type of partnership in which two or more
persons come together in the context of a
common purpose and thereby form a part-
nership according to an ordinary partner-
ship contract. For these reasons, an ordinary
partnership is the simplest form of partner-
ship. In addition, an ordinary partnershipis a
non-legal entity. For this reason, an ordinary
partnershipisalegalrelationship thatimpos-
es on its partners or members the scope of
joint and unlimited responsibility in the first
degree. Since the ordinary partnership is not
an independent subject of right, the part-
ners are directly responsible for any debts
arising from partnership transactions.® The
responsibility of the partners in an ordinary
partnership is their joint responsibility and,
unless otherwise decided in accordance
with the TCO, the partners have several re-
sponsibilities for liabilities with third parties
arising from the partnership relationship.® At
this point, it is important to note that Article
683/3 of the TCO, which regulates the liabil-
ity regime of ordinary partnerships, is not a
mandatory rule and partners can agree or

Bir ortaklik, kanunla duzenlenmis ortaklik-
larin ayirt edici niteliklerini tasimiyorsa, bu
bolum hukumlerine tabi adi ortaklik sayi-
lir."4

Bu hukum kapsaminda adi ortaklik, iki ya
da daha fazla kisinin ortak bir amacg kap-
saminda bir araya gelmesi ve boylece adi
ortaklik s6zlesmesi kapsaminda meydana
getirecegi ortaklik tipidir. Bu sebeplerle
adi ortaklik, kurulmasi en basit olan ortak-
lik bicimidir. Buna ek olarak, adi ortaklik tu-
zel kisiligi olmayan bir yapidir. Bu sebeple
adi ortaklik, ortaklarini veya uyelerini birin-
ci dereceden muteselsil ve sinirsiz sorum-
luluk altinda birakan bir hukuki iliskidir.

Adi ortakligin bagimsiz bir hak sujesi olma-
masindan dolayi ortaklik islemlerine bagli
olarak meydana gelen borg¢larin muhatabi
dogrudan ortaklardir.® Adi ortaklikta ortak-
larin sorumlulugu mauteselsil sorumluluk-
tur. Dolaysiyla TBK'ya gore, kural olarak
ortaklarin, ortaklik iligkisi cercevesinde
dogan borglardan bakimindan uguncu
kisilere kargi muteselsil sorumlulugu bu-
lunmaktadir. ® Bu noktada dikkat edilmesi
gereken husus, adi ortakligin sorumluluk
rejimini duzenleyen TBK'nin 683/3 mad-
desinin emredici kural olmayip, taraflarca
aksinin kararlastirilmasinin mumkuan olma-
sidir. iste konsorsiyum yapisinin meydana
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otherwise. The main provision that allows
the formation of a consortium structure is Ar-
ticle 638/3 of the mentioned TCO.

B. The Element of Adoption of a
Particular Part of the Work in the
Consortium Structure

Having examined the ordinary partner-
ship structure and responsibility regime,
we now explain the consortium structure.
According to Barlas, in order to form a
consortium, each of the individuals must
undertake only a specific part of the work
or works to be carried out.” According to
this, the main characteristic of the consor-
tium structure is the fact that the partners
fulfill only a certain part of the work, even
if the consortium is based on the ordinary
partnership and therefore lacks legal per-
sonality. This element, as will be explained
later, also affects the consortium's liability
regime. There is consensus in the doctrine
that the structure of a consortium contains
the component of fulfilling a certain part
of the work.2 This element is also adopted
within the scope of judicial decision.® The
decisions of the Supreme Court of Appeals
and the Council of State have not only cor-
rectly defined the consortium structure,
but have also correctly analyzed the dif-
ference between the consortium structure
and that of joint ventures, which is an an-
other type of a partnership.

C. Differences between Consor-
tiums and Joint Ventures Regard-
ing Structure and Responsibility
Regime

At this point, it is worth explaining the differ-
ences between the structure of consortiums
and of joint ventures, which are often either
seen as synonymous or their differences
are insufficiently explained. A Joint Ven-
ture is a special type of cooperation and is
established by at least two persons for the
purpose of obtaining profit from an activity
and has no legal personality. A joint venture
is a special cooperation undertaken by more

KONSORSIYUMLARDA SORUMLULUK REJiMI
VE TURK HUKUKUNDAKI YERI

gelmesine imkan taniyan temel hukam,
anilan TBK'nin 638/3 hukmudur.

B. Konsorsiyum Yapisinda
isin Belirli Bir B6liimuniin
Ustlenilmesi Unsuru

Adi ortaklik yapisinin ve sorumluluk rejimi-
nin incelenmesinin ardindan konsorsiyum
yapisinin aciklanmasi anlam ifade edecektir.
Barlas’a gore, konsorsiyum s6z konusu ola-
bilmesi icin, katilan kisilerin her birinin, bir-
birinden bagimsiz olarak belirli bir isin veya
isler butununun gerceklestirilmesi amaciyla,
s6z konusu isin sadece bir bolumunun yeri-
ne getirilmesini Ustlenmesi gerekmektedir.”
Dolayisiyla, konsorsiyum yapisinin temel ka-
rakteristik 6zelligi, her ne kadar adi ortaklik
temelinden meydana gelse ve buna bagl
olarak tuzel kisilikten yoksun olsa dahi or-
taklarin isin sadece belirli bir bélumunu dst-
lenmesi unsurudur. Bu unsur, ileride agikla-
nacagl Uzere, konsorsiyumun sorumluluk
rejimini de etkilemektedir. Konsorsiyum
yapisinin, ortaklarin isin belirli bir bolumuna
ustlenmesi unsuruna sahip oldugu husu-
sunda doktrinde gorus birligi bulunmakta-
dir.8 Bu unsur yargi kararlari kapsaminda da
aynen benimsenmistir. Yargitay ve Danistay
kararlarn konsorsiyum yapisini dogru sekilde
tanimlamakla kalmamis, adi ortaklik temelin-
den meydana gelmis olan, bir diger ortaklik
tura olan is ortakligi (Joint Venture) ile kon-
sorsiyum yapisinin farkini da isabetli olarak
tahlil etmiglerdir. °

C. Konsorsiyumi ile is
Ortakligi’nin (Joint Venture)
Yapi ve Sorumluluk Rejimi
Kapsaminda Farklan

Bu noktada, uygulamada sik¢a es anlamli
olarak ifade edilen yahut farklar yeteri kadar
aciklanmayan konsorsiyum ve is ortaklgi
(Joint Venture) yapilarinin farklarinin agik-
lanmasinda fayda vardir. is ortaklig 6zel bir
is birligi tara olup, en az iki kisi tarafindan bir
isten kar elde etmek amaciyla kurulmakta ve
tazel kisiligi bulunmamaktadir. Joint Ventu-
re, Turk hukukundaki adiyla is ortakligi, kar
elde etme amaciyla birden fazla gercek veya

MAKALELER

“BORCUN IFASINA
ENGEL OLAN VE
HERHANGI BiR KIMSE
TARAFINDAN ALINACAK
TEDBIRLERE RAGMEN
ONUNE GECILMESINE
IMKAN OLMAYAN
BEKLENMEDIK, HARICI
VE BORCLUNUN iRADESI
DISINDA MEYDANA
GELEN OLAYDIR.”

A

4 04.02.2011 tarih, 27836 sayili Resmi
Gazete (RG).

DiPNOT

5 Barlas, s.101.
6 ibid, s.101.
7 Barlas, s.243.

8 ismail Kayar, Ticaret Hukuku,
Ankara 2017, s.335; Huseyin Guner,
“Konsorsiyum Veya Is Ortakligi Sek-
linde Ustlenilen ihaleli islerde iligkisi-
zlik Belgesi Verilmesi” (E-Yaklasim),
Eylul 2017, s. 27.

9 Yargitay 15. HD, T. 27.06.2012,
E.2012/2613 K. 2012/4846; Danistay
4. Dairesi T. 30.11.2000, E. 1999/3414
K.2000/4998.
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than one real person or legal entity in order
to make a profit from a particular continuous
job or activity, and, as it is not a legal entity,
the partners have joint and several liability
of any risk caused by the partnership’s ac-
tions.”® A joint venture is an ordinary part-
nership where multiple independent indi-
viduals come together in order to achieve a
particular job and gain a profit from the work
in question and each of the independent
persons has a joint responsibility.” Unlike in
a consortium, members of a joint venture are
jointly and severally liable for the overall ful-
fillment of the work undertaken, the general
provisions of the TCO, and the completion
of the entire work jointly and severally ac-
cording to the agreement between the joint
venture and the contractor, even if the work
is not within the scope of a partner's area of
expertise.?

It should be noted that there are also signif-
icant differences between a joint venture
and a consortium in terms of the responsibil-
ity regime. The responsibility of the partners
constituting a consortium is discharged and
disposed on the basis of mutual responsi-
bility for the whole work, since the partners’
commitment is only that part of the work
which is undertaken by that partner in the
agreement with the person who has been
promised the work.”® Moreover, there is a
difference between a joint venture and a
consortium in terms of the profit/gain com-
ponent. Although consortiums are often es-
tablished within the framework of economic
life and with the aim of gaining profit, profit/
gain is not a characteristic feature in consor-
tiums that are not established for this pur-
pose. As Barlas has pointed out, although
a consortium’s principle common purpose
is economic, the purpose doesn’t have to
be about gaining profit and sharing the
earnings. Vote consortiums are examples of
this.™

In terms of the responsibility regime, the part-
ners of a joint venture undertake the whole
work and are bound by joint and several re-
sponsibility. In the consortium structure, both
the scope and responsibilities of the partners
are different. The partners of a consortium
may only be responsible for that part of the
work that they have committed to in the con-
text of their expertise. Unlike an ordinary part-
nership, in consortiums the joint responsibility
institution in contracts with a third person as
a whole alters only in the sense that the part-
ners are only responsible for those parts they
are undertaking. If this issue, which is one of

tuzel kisi tarafindan belirli bir isi ve sureklilik
niteligi tasiyan bir faaliyeti gergeklestirmek
amaciyla olusturduklar, faaliyetlerden kay-
naklanan riskleri muteselsilen tstlendikleri,
tazel kisiligi bulunmayan 6zel bir isbirligi-
dir.’® Diger bir deyisle is ortakligi, birbirin-
den bagimsiz birden c¢ok kisinin, belirli bir
isi gerceklestirmek ve s6z konusu isten
kazanc¢ elde etmek icin bir araya gelmesi
sonucunda ortaya c¢ikan ve bu kisilerin, s6z
konusu birliktelikten kaynakli borglardan
muteselsilen sorumlu oldugu bir adi ortak-
lik iligkisidir."" is ortakliginin Gyeleri, konsor-
siyumdan farkli olarak, taahhut edilen isin
tamaminin gergeklestiriimesinden, TBK'nin
genel hukumlerine ve is ortakligi ve isi taah-
hut edildigi kisi arasindaki sdzlesmeye gore,
musterek ve muteselsil olarak, isin tamami-
nin bitirilmesinin bir ortagin uzmanlik alani
kapsaminda elverisli olmamasi halinde dahi
sorumludurlar.

Belirtmek gerekir ki, is ortakligi ile konsorsi-
yum arasinda sorumluluk rejimi bakimindan
da ciddi farklliklar mevcuttur. Konsorsiyu-
mu olusturan ortaklarin sorumlulugu, isin
taahhut edildigi kisi ile yapilan sézlesmede
ortaklarin s6z konusu isin yalnizca kendile-
rinin Ustlendikleri bolumunu gergeklestirme
taahhuadu altina girmeleri sebebiyle, isin ta-
mami i¢in muteselsil sorumluluk esasindan
ayrilmaktadir.”® Sorumluluk rejimi bahsinin
yani sira, kar/kazang¢ elde etme unsuru ba-
kimindan da is ortakligi ve konsorsiyumun
arasinda fark bulunmaktadir. Her ne kadar
konsorsiyumlar siklikla ekonomik hayat cer-
cevesinde ve kar/kazang elde etme maksadi
ile kurulmakta olsalar da, salt bu amacla ku-
rulmayan konsorsiyumlarda kar/kazang elde
etme unsuru karakteristik bir 6zellik degildir.
Barlas'in da belirttigi Uzere, konsorsiyum-
larda esasli musterek amag iktisadi nitelikte
olsa da, amacin sadece kazang elde etmeye
ve kazancin paylasilmasina iliskin olmasi sart
degildir. Oy konsorsiyumlari buna érnek gos-
terilebilir.™

Sorumluluk rejimi bakimindan is ortakliginin
(Joint Venture) ortaklari isi butunuyle Ust-
lenmekte ve buna bagli olarak muteselsil so-
rumluluk ile bagli olmaktadirlar. Konsorsiyum
yapisinda ise ortaklann hem isi tstlendikleri
kapsam hem de sorumluluklar farkliik arz
etmektedir. Konsorsiyumun ortaklar yalniz-
ca uzmanlik alanlari baglaminda isin taahhut
etmis olduklarn kismindan dolayr sorumlu
olabilirler. Konsorsiyumlarda adi ortakliktan
farkli olarak ortaklarin bir buttn olarak ugun-
cu kisi ile yaptiklar sé6zlesmelerde muteselsil
sorumluluk kurumu, ortaklarin yalnizca isin
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the most fundamental structural elements of
consortiums, does not take place in this legal
relationship, then no consortium will be estab-
lished and the partnership will become a joint
venture or an ordinary partnership where the
responsibility regime is constituted as jointly
and severally.™

As explained above, the responsibility regime
in consortiums is to be responsible for the part-
ners in their own areas of expertise and within
that part of the work they have undertaken.
However, the Supreme Court has adopted
approaches that are not fully compatible with
the consortium structure in some cases. For
example, the 15th Civil Chamber of the Su-
preme Court ruled in its case law that: “While

KONSORSIYUMLARDA SORUMLULUK REJiMI
VE TURK HUKUKUNDAKI YERI

kendi ustlendikleri kisimlardan sorumlu ola-
caklar yonunde degistirilmektedir. Konsorsi-
yumlarin en temel yapisal unsurlarindan biri
olan bu hususun, s6z konusu hukuki iligkide
yer almamasi halinde artik ortada bir konsor-
siyumdan bahsedilemeyecek ve bu iliski is
ortakligi (Joint Venture) veya sorumlulugun
muteselsil olarak duzenlendigi bir adi ortaklik
iliskisi haline gelecektir. "

Yukarida belirtildigi Uzere konsorsiyumlar-
da sorumluluk rejiminin, ortaklarn kendi
uzmanlik alanlarinda ve isin Ustlendikleri
kismi cercevesinde sorumlu olmalarn sek-
lindedir. Ancak, Yargitay kimi ictihatlarinda,
konsorsiyum yapisina tam anlamiyla uygun
olmayan yaklasimlar benimsemistir. Orne-

The responsibility of the partners constituting a consortium is
discharged and disposed on the basis of mutual responsibility
for the whole work, since the partners’ commitment is only
that part of the work which is undertaken by that partner in the
agreement with the person who has been promised the work.

Konsorsiyumu olusturan ortaklarin sorumlulugu, isin taahhtit
edildigi kisi ile yapilan sozlesmede ortaklarin soz konusu isin
yalmzca kendilerinin iistlendikleri boliimiinii gerceklestirme
taahhiidii altina girmeleri sebebiyle, isin tamamu icin
miiteselsil sorumluluk esasindan ayrilmaktadir.

the contractor JSC and the real person S form
a consortium together with the protocol spec-
ified by the consortium as being responsible
for the whole work, the court lacks the rea-
soning for ruling that the JSC is responsible
for a part of the work, and $ is responsible for
the other part of the work.’®” The Court misin-
terpreted the rules on consortium contracts
which state that the consortium is responsible
for the whole work. Although the consortium
is responsible for the whole work, it does not
mean that the partners are responsible for
any work that exceeds that part of the work to
which they were committed. In the structure
of consortiums, any related business is under-
taken in the name of the consortium, but the
responsibility for the work that is undertaken
does not lie with the consortium but with the
partners.

gin, Yargitay 15. Hukuk Dairesi'nin “Yukle-
nici olarak A.S. ile gergek kisi S. nin birlikte
konsorsiyum olusturdugu ve isin tamunden
konsorsiyumun sorumlu olacagi protokolde
belirtildigi halde mahkemece, isin bir kismin-
dan a.s. Nin, bir kismindansa s. Nin sorumlu
tutulmasi isabetten yoksundur.”'® seklindeki
ictihadinda, konsorsiyum s6zlesmesinde
isin tumunden konsorsiyumun sorumlu ola-
cagl hukmuna hatali bir sekilde yorumlan-
migtir. Zira, konsorsiyumun isin taimunden
sorumlu olmasi, konsorsiyum Uyelerinin
isin Ustlendikleri kismini agacak nitelikte so-
rumlu olduklarn anlamina gelmemektedir.
Konsorsiyum yapisinda, ilgili is konsorsiyum
adi altinda ustlenilmekte, ancak, sorumluluk
konsorsiyum nezdinde degil, isin ustlenildi-
¢i cercevede ortaklar tzerinde dogmaktadir.
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THE RESPONSIBILITY REGIME IN CONSORTIUMS
AND ITS PLACE IN TURKISH LAW

I1l. THE CONSORTIUM
AGREEMENT AS A
LEGAL PROCESS
THAT CONSTITUTES A
CONSORTIUM

Consortium structure is the result of a
consortium agreement, in other words,
the consortium relationship is based on
a contract.” A consortium agreement can
be concluded within the framework of the
freedom of contract, which comes within
the limits of the non-mandatory provisions
determined by the ordinary partnership
agreement provisions under the TCO. As
Barlas states, except for any mandatory
provisions, the provisions of a consortium
agreement concluded between parties
must be prioritized and the arrangements
contained in the law are only applied as a
complement to the matters not regulated
in the contract, according to Article 620 of
TCO."®

A consortium agreement may be conclud-
ed between both real persons and legal
entities. As Gezer observes, considering
consortium types, it would not be accu-
rate to say that only commercial enterpris-
es can form a consortium, because the
parties to a consortium agreement may be
natural persons as well.”®

A consortium agreement should also be
examined within the structure of the frame-
work requirements as to form. Because
consortiums formed as a result of a con-
sortium contract are generally engaged
in large-scale economic activities, the
validity of the legal relationship is import-
ant. Even though a consortium agreement
does not require a requirement as to form,
if the companies are willing to execute a
commercial enterprise and they wish to
register this business in the trade registry,
the consortium agreement, regardless of
the consortium's validity, should be made
officially in writing.?°

I1l. KONSORSiYUMU
MEYDANA GETIiREN
HUKUKIi ISLEM OLARAK
KONSORSiYUM
SOZLESMESI

Konsorsiyum yapisi, konsorsiyum soz-
lesmesi neticesinde meydana gelmekte,
diger bir ifadeyle konsorsiyum iliskisi bir
sozlesme temeline dayanmaktadir'. Kon-
sorsiyum sozlesmesi ise TBK'nin adi ortak-
lik s6zlesmesini duzenleyen hukamlerinin
emredici nitelik tasimayan hukumlerinin
sinirlarini belirledigi s6zlesme serbestisi
cercevesinde akdedilebilmektedir. Bar-
las’in belirttigi uzere, emredici nitelik tasi-
yan hukumler hari¢c olmak Uzere, Bor¢lar
Kanunu'nun 620. maddesi vd. hukumleri-
ne gore taraflar arasinda akdedilmis olan
konsorsiyum sozlesmesi hukamleri énce-
lik bulacak ve kanunda yer alan duzenle-
meler ancak ve ancak s6zlesmede duzen-
lememis konularda tamamlayici olarak
uygulanacaktir.'®

Konsorsiyum sozlesmesi, hem gergek ki-
siler hem de tuzel kisiler arasinda akdedi-
lebilir. Gezer'in de belirttigi Gzere, konsor-
siyum cesitleri dustnuldugunde, sadece
ticari tesebbuslerin konsorsiyum olustura-
bilecegini sdylemek dogru bir tanimlama
olmayacaktir. Zira konsorsiyum sozlesme-
sinin taraflari gercek kisiler de olabilir.™

Konsorsiyum sozlesmesi sekil sartlari cer-
gevesinde de incelenmelidir. Zira, bu s6z-
lesme neticesinde olusan konsorsiyumalar
genellikle buyuk meblagli ekonomik faa-
liyetlere girismekte olduklarindan hukuki
iliskinin gecerliligi bnem arz etmektedir.
Her ne kadar konsorsiyumun kurulusunu
saglayan konsorsiyum sozlesmesi icin on-
goralmaus bir sekil sarti bulunmasa da, kon-
sorsiyum kapsaminda kisiler bir ticari islet-
me yurutme ve bu isletmeyi ticaret siciline
tescil ettirme arzusunda iseler, konsorsiyu-
mun gecerliliginden bagimsiz olarak, kon-
sorsiyum sozlesmesi bu sefer resmi yazili
sekilde yapilmak durumundadir.?
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IV. QUALIFICATION

OF THE CONSORTIUM
STRUCTURE ACCORDING
TO THE PUBLIC
PROCUREMENT LAW AND
THE INSTITUTIONS TAX
GENERAL COMMUNIQUE

The consortium structure is not only classi-
fied under the TCO but also under the Pub-
lic Procurement Law?' and the Corporate
Tax Communique, which are covered by
public law legislation. In Articles 4 and 14 of
the Public Procurement Law, arrangements
are made regarding consortiums. Article 4
of the Public Procurement Law considers
consortiums as joint ventures. According to
this: “Joint Venture: (Amended: 30/7/2003-
4964/3 art.) refers to joint ventures or con-
sortiums established by the agreement of
more than one natural or legal person to
participate in a tender.”

Article 14 of the Public Procurement Law
describes both consortiums and the main
differences between joint ventures. Article
14 of the Public Procurement Law provides:

“Joint ventures may be formed by more than
one real or legal person as a joint venture or
as a consortium. The members of a joint ven-
ture, together with their rights and respon-
sibilities, work together to make the whole
work together, and the members of a consor-
tium partner in order to separate their rights
and responsibilities and to carry out the rel-
evant parts of the work. A joint venture part-
nership can bid on any tender. However, the
contracting authorities indicate in the tender
document whether a consortium can partici-
pate in the tender if the job requires different
expertise. At the tender stage, an agreement
is requested between the business partner-
ship that they make a joint venture or a con-
sortium. In joint venture agreements, the pilot
partner and consortium agreements are re-
ferred to as coordinator partners. If the tender
remains a joint venture or a consortium, a no-
tarized joint venture or a consortium agree-
ment must be submitted before the contract
is signed. In a joint venture agreement and

KONSORSIYUMLARDA SORUMLULUK REJiMI
VE TURK HUKUKUNDAKI YERI

IV. KAMU iHALE
KANUNU VE KURUMLAR
VERGIiSi GENEL
TEBLiGi BAKIMINDAN
KONSORSiYUM
YAPISININ
NiTELENDIRILMESi

Konsorsiyum yapisi yalnizca TBK kapsamin-
da degil kamu hukuku mevzuati kapsamin-
da olan Kamu ihale Kanunu?' ve Kurumlar
Vergisi Genel Tebligi'nde de yer bulmustur.
Kamu ihale Kanunu'nun 4. ve 14. madde-
lerinde konsorsiyuma iligkin duzenlemeler
yapilmistir. Kamu ihale Kanunu’nun 4. mad-
desinde konsorsiyum ortak girisim tanimi
kapsaminda degerlendirilmistir. Buna gore,
“Ortak girisim: (Degisik: 30/7/2003-4964/3
md.) ihaleye katilmak Uzere birden fazla
gercek veya tuzel kisinin aralarinda yaptik-
lan anlasma ile olusturulan is ortakligi veya
konsorsiyumlar,” ifade eder.

Kamu ihale Kanunu’'nun 14. maddesi ise
hem konsorsiyumu aciklamakta hem de
is ortakligi (Joint Venture) ile arasindaki
temel farklari ifade etmektedir. Kamu ihale
Kanunu'nun 14. maddesi su sekildedir:

“Ortak girisimler birden fazla gercek veya
tazel kisi tarafindan is ortakligi veya kon-
sorsiyum olarak iki tarlt olusturulabilir. is
ortakligi tyeleri, hak ve sorumluluklariyla
isin ttmunu birlikte yapmak uzere, konsor-
siyum Uyeleri ise, hak ve sorumluluklarini
ayirarak isin kendi uzmanlik alanlanyla il-
gili kisimlarini yapmak Gzere ortaklik yapar-
lar. is ortakligi her turlu ihaleye teklif vere-
bilir. Ancak idareler, isin farkli uzmanliklar
gerektirmesi durumunda, ihaleye konsorsi-
yumlarin teklif verip veremeyecegini ihale
dokumaninda belirtirler. ihale asamasinda
ortak girisimden kendi aralarinda bir is or-
takligr veya konsorsiyum yaptiklarina dair
anlasma istenir. is ortakligi anlagsmalarinda
pilot ortak, konsorsiyum anlasmalarinda
ise koordinator ortak belirtilir. ihalenin is or-
takligr veya konsorsiyum Uzerinde kalmasi
halinde, sozlesme imzalanmadan once
noter tasdikli is ortakligi veya konsorsiyum
sozlesmesinin verilmesi gerekir. is ortaklig
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contract, the real or legal persons forming the
joint venture are jointly and severally respon-
sible for the fulfillment of the commitment, in
a consortium agreement and contract, the
real or legal persons forming the consortium,
the part of the work and the coordination
between them will be indicated through the
coordinator partner in the fulfillment of the
commitment.”

Article 2.5.2 of the Corporate Tax General
Communiqué Serial No 1 contains the fol-
lowing regulation:

“..consortiums, where each partner has
the responsibility to fulfill a certain part of
the work, are excluded from the definition
of joint venture. In such partnerships (con-
sortiums), the work of each partner shall be
clearly stated in the contract of undertak-
ing. However, in case it is not stipulated in
the contract of undertaking, the partnership
shall be considered as a "consortium" in the
event that the contract between the part-
ners shall indicate that the individual work
of the partner and contract shall be appoint-
ed by the employer administration.”

As can be seen from the above regulations,
within the scope of the Public Procurement
Law and the General Communiqué on Cor-
porate Tax No 1consortiums, the rights and
obligations of the parties and the partners
who are responsible for the part they under-
take are clearly distinguished. It should be
noted that due to this distinction, in some
cases the administration will state wheth-
er or not a consortium can participate in a
planned tender.

V. CONCLUSION

The structure of a consortium is a form of
partnership that takes place on the basis of
an Ordinary Partnership Agreement within
the framework of the provisions of the TCO.
However, consortiums include only a part
of the business to be fulfilled. Each partner
undertakes a certain part of the work that is
within the scope of the field of their exper-
tise. As a result, the responsibility regime is
that the partner will be solely responsible for
their part of the work. The consortium struc-

anlasma ve sozlesmesinde, is ortakligini
olusturan gercek veya tuzel kisilerin taah-
hudun yerine getirilmesinde mustereken
ve muteselsilen sorumlu olduklan, kon-
sorsiyum anlagsma ve sozlesmesinde ise,
konsorsiyumu olusturan gercek veya tuzel
kisilerin, isin hangi kismini taahhut ettikleri
ve taahhudun yerine getirilmesinde koor-
dinator ortak araciligiyla aralarindaki koor-
dinasyonu saglayacaklar belirtilir.”

1 Seri No'lu Kurumlar Vergisi Genel Tebli-
gi'nin 2.5.2 numarali maddesi ise su duzen-
lemeyi icermektedir:

“..herortaginisin belli bir bolumunun yapi-
mini yuklendigi konsorsiyumlar is ortakligi
tanimi disinda kalmaktadir. Bu tur ortaklik-
larda (konsorsiyum) her bir ortagin yapa-
cag isin yuklenim sozlesmesinde acikca
belirtilmesi zorunludur. Ancak, yuklenim
sozlesmesinde Dbelirtilmemekle beraber,
ortaklarin kendi aralarinda yapacaklari
sozlesme ile her bir ortagin yuklenecegi
isin belirlenmesi ve igveren idarece de bu
sozlesmenin kabulu halinde, bu tar ortak-
liklar da “konsorsiyum” olarak kabul edile-
cektir.”

Yukaridaki duzenlemelerden de gorulece-
gi Uizere, Kamu ihale Kanunu ve 1 Seri No’lu
Kurumlar Vergisi Genel Tebligi kapsamin-
daki konsorsiyumlarda, acik bir sekilde ta-
raflarin hak ve yukumlulukleri ayrilmakta
ve ortaklar kendi Ustlendikleri kisimdan
sorumlu olmaktadirlar. Belirtmek gerekir ki,
bu ayrim sebebiyle bazi durumlarda idare
tarafindan, gerceklestirilmesi planlanan
ihaleye, konsorsiyumlarin katilip katilama-
yacag ayrica belirtilmektedir.

V. SONUC

Konsorsiyum vyapis;, TBK'nin Adi Ortaklik
Sozlesmesi  hukumleri cercevesinde, adi
ortaklik temelinde meydana gelen bir or-
taklik bicimidir. Ancak konsorsiyumlar, or-
taklar tarafindan isin belirli bir bolumanan
ustlenilmesi unsurunu icermektedir. Bunun
sonucu olarak sorumluluk rejimi, ortagin yal-
nizca isin Ustlendigi kismindan sorumlu ola-
cagi seklindedir. Konsorsiyum sozlesmesi
ile meydana gelen konsorsiyum yapisi hem
gercek hem de tuzel kisiler tarafindan kuru-
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ture formed by the consortium agreement
can be established by both real and legal
persons. The structure of the consortium
is included in the Public Procurement Law
and Communiqué No: 1 of the Corporate
Tax Law.

Undoubtedly, the differentiation of consor-
tiums from ordinary partnerships in terms
of responsibility regimes becomes more im-
portant in case of conflicts. Also if the inten-
tion is to establish a consortium relationship
but the rights and responsibilities cannot
be clearly revealed, it may result in a ques-
tion as to whether or not the partners are
responsible for any work they do not under-
take. For this reason, as stated in our study,
proper analysis of the partnership structure
between the parties, especially in large proj-
ects, is important for partners not to become
subject to any irreversible damage in the
event of any dispute.
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