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the judgement of General Assembly of the
Court of Cassation dated 07.02.2019 and
numbered 2017/1976 E. and 2019/81 K.
on the compensation of moral damages
due to the delay of luggage delivery will

bu yazida Turkiye'deki anlayisi gorebilmek
adina Yargitay Hukuk Genel Kurulu'nun
(“Kurul”) 07.02.2019 Tarihli 2017/1976 Esas
Numarali 2019/81 Karar Numarali bagaj ge-
cikmelerinde manevi tazminata hukmedile-

INCELENMESI be addressed and the decision regarding bilme durumu irdelenecek olup, Montreal
compensation of moral damages will be Konvansiyonu'nun hukamleri baz alinarak

- assessed under the provisions of the Mon-  verilen manevi tazminata iligskin karar ince-
treal Convention. lenecektir.
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I.INTRODUCTION

Montreal Convention for the Unification of
Certain Rules for International Carriage by
Air (“Montreal Convention”) has opened for
signature by the states which gathered in
the Montreal in 1999 and it is the updated
version of the Warsaw Convention, which
regulates the responsibilities of air carriers
in international air transportation for about a
century, over time with protocols. The most
important innovation brought by the Con-
vention is the acceptance of unlimited re-
sponsibility of international air carriers.” The
injury or death of the passenger and the loss
of pieces of luggage and cargo loads are
the subjects regulated in the Montreal Con-
vention which also designates the amounts
that air carriers are unlimitedly liable on the
grounds of two-layered liability articulated
by the Convention.

Since the concept and amount of com-
pensations regulated in the Montreal
Convention are not specifically stated to
be linked with material or moral damages,
there may raise interpretation differences
between court decisions in practice which
contradicts with the purpose of unifying
the International Aviation Law which is in
fact the reason for the emergence of the
Montreal Convention. Therefore, in order
to understand the perception in Turkey,

I. GIRIS

Hava Yoluyla Uluslararasi Tasimaciliga ilis-
kin Belirli Kurallann Birlestirilmesine Dair
Sozlesme (“Montreal Konvansiyonu”), 1999
yilinda Montreal'de bir araya gelen devlet-
lerce imzaya acilmis olup; yaklasik yuz yil
boyunca uluslararasi hava tagimaciliginda
hava tasiyicilarinin sorumluluklarini duzen-
leyen Varsova Konvansiyonu'nun zaman
icinde protokollerle revize edilmis, guncel
halidir. Montreal Konvansiyonu’nun getir-
digi en énemli yenilik ise uluslararasi hava
yolu tasiyicilarinin sinirsiz sorumlulugunun
kabul edilmesi olmustur.” Montreal Konvan-
siyonu’nun duzenledigi konular yolcu yara-
lanmasi ve 6lumu ile bagaj ve yuklerin ziyal
olup, getirmis oldugu iki katmanli sorumlu-
luk prensibi geregi havayolu tasiyicisinin si-
nirsiz sorumlu oldugu miktarlar da Montreal
Konvansiyonu’nda belirtilmektedir.

Montreal Konvansiyonu'nda gecen tazmi-
nat kavram ve miktarlarinin maddi veyahut
manevi tazminata iliskin oldugu spesifik
olarak belirtilmediginden uygulamada mah-
keme kararlari arasinda yorum farkliliklari
cikabilmektedir ki bu durum aslinda Mont-
real Konvansiyonu'nun ¢ikis maksadi olan
Uluslararasi Hava Hukukunu tekduzelestir-
me amacina aykiri dugsmektedir. Bu sebeple

242

GSI ARTICLETTER

I1. SUMMARY

In the judgement of the Court of Cassation
General Assembly numbered 2017/1976
E..2 whether moral damages can be claimed
due to the loss of luggage is discussed. Ac-
cordingly, the claimant who works as mar-
keting manager at B. Textile Industry and
Trade Limited Company in Istanbul, went to
La Corona with the purpose of entering into
a contract to manufacture. In accordance
with the cooperation agreement between
T, the defendant and S AIR, the claimant ar-
rives to La Corona with the connection flight
of S.AIR numbered JK6474 and the suit in-
cluding work clothes, presentation notes
and fabric samples were not delivered to her
at the destination.

The claimant postponed the date of the
meeting with the information that the suit
may have been delivered by the next day;
however, since the suit had not been deliv-
ered the next day, he did not postpone the
meeting once again and returned to Turkey.
The claimant claimed material compensa-
tion such as the price of personal items he
had buy, hotel expenses he paid as well as
compensation for moral damages since
he had been perceived as an incompetent
manager.

The Court of the First Instance states® that
there is no provision for compensation for
moral damages in the Montreal Conven-
tion® therefore the compensation for moral
damages cannot be claimed. In addition,
the Court dismisses the claim ruling that the
conditions for moral compensation in the
Turkish Civil Code and the Turkish Code
on Obligations are not met.* The claimant

1. 6ZET

Yargitay Hukuk GenelKurulu’'nun2017/1976
Esas sayili kararina? konu olan maddi uyus-
mazlikta, bagajin kaybolmasi durumunda
manevi tazminat talep edilip edilemeyecegi
tartisilmaktadir. Buna gore, istanbul'da B.
Tekstil Sanayi ve Ticaret Limited Sirketi'nde
pazarlama muduru olarak calisan davaci, sir-
ket merkezi ispanya/La Corona’da bulunan
Z. markasinin sahibi i. sirketine fason Gretim
yapabilmek adina so6zlesme akdetme ama-
clyla La Corana'ya gitmistir. Davaci, davali T.
ve S.AIR arasindaki is birligi sdzlesmesi ge-
regi aktarmali olarak S.AIR'In JK6474 sayili
ucusu ile La Corona’ya ulagsmis olup; davaci-
nin icerisinde is giysileri, sunum notlari, ku-
mas numuneleri olan bavulu varig noktasin-
da kendisine teslim edilmemistir. Cantanin
ertesi gun teslim edilecegi bilgisi ile davaci
toplanti tarihini ertelemis; ancak ¢anta ertesi
gun de teslim edilmeyince bir kez daha sir-
ket ile olan randevusunu degistirmeyerek
Turkiye'ye donmustar. Davaci, almak zorun-
da kaldigi kisisel egyalarin Ucreti, 6demis
oldugu otel masraflar gibi maddi tazminat
kalemleri yaninda, sirket ile s6zlesme yapma
sansini kaybettigi icin beceriksiz bir yonetici
olarak algilandigi hususu sebebiyle manevi
tazminat talebinde bulunmustur.

ilk derece mahkemesi, bu taleplere iliskin
olarak Montreal Konvansiyonu'nda manevi
tazminata dair bir hukim bulunmadigini® ve
bu sebeple manevi tazminat talep edileme-
yecegini belirtmis olup; ayrica Turk Medeni
Kanunu ve Turk Borglar Kanunu'na gore
manevi tazminat sartlarinin olusmadigini
belirterek istemin reddine karar vermistir.*
Davaci, kararn temyiz etmis ve Yargitay 11.
Dairesi, seyahatin 6zelligi geregi davacinin
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EVALUATION OF THE JUDGEMENT OF THE COURT OF CASSATION GENERAL ASSEMBLY NUMBERED 2017/1976 E.
AND 2019/81 K. ON THE COMPENSATION OF MORAL DAMAGES DUE TO DELAY OF LUGGAGE DELIVERY WITHIN

THE SCOPE OF MONTREAL CONVENTION

appeals the decision and the 11th Cham-
ber of the Court of Cassation expresses that
claimant could not attend to the meeting
without his belongings due to the nature of
the travel. Therefore, he missed the chance
to enter into a contract with the company in
Spain and this situation had led the claimant
to be perceived as an incompetent manager
finds that conditions of moral compensation
is met reversing the decision of the Court of
First Instance to be evaluated once more.
The Court of First Instance resists on its deci-
sion, the case is re-appealed by the claimant
and the dispute is discussed at the Court of
Cassation General Assembly. As a result of
its investigation, the Court states that provi-
sions of the Montreal Convention are appli-
cable for the dispute. It states regarding the
issue on moral compensation due to delay
of the luggage delivery that there is no provi-
sion for moral compensation in the Montreal
Convention and the Assembly rules for mor-
al compensation as the conditions of moral
compensation are established under Article
49 titled “Loss of Personal Interests” of the
Abolished Law on Obligations No.818.

I1l. OVERVIEW

OF MONTREAL
CONVENTION WITHIN
THE SCOPE OF
COMPENSATION FOR
MORAL DAMAGES

In order to discuss the Assembly's decision
in detail, we believe that it will be supportive
of including the Montreal Convention's for-
mation process and its provisions to convey
our views on its interpretation, and to review
the Assembly's decision in the light of these
findings.

The records of the passenger, cargo and
luggage in the international air transporta-
tion from or to Turkey and rights and duties
of the passenger with the procedure and
principles regarding legal liability of carrier
are established in the Montreal Conven-
tion and the Convention is in force as from
26.03.2011 in Turkey. ®

Each carrier, in-transit transportation situ-
ations is responsible from the part which
they actively transport under the provisions
36.1 and 36.2 of the Montreal Convention
and in the contract signed between the first
carrier and the party, if the first carrier also

egyalari olmadan toplantiya katilamayaca-
gini, bu sebeple ispanya’daki sirket ile s6z-
lesme yapma sansini kacirdigini ve bu du-
rumun davacinin kendi isyerinde beceriksiz
bir yonetici olarak algilanmasina sebebiyet
verdigini belirterek; davada manevi tazmi-
nat kosullarinin olustugunu tespit etmis ve
tekrar degerlendirilmesi amaci ile karari bo-
zarak dosyayi ilk derece mahkemesine gon-
dermistir. ilk derece mahkemesi vermis ol-
dugu ilk kararinda direnmis ve dosya davaci
tarafindan tekrar temyiz edilerek, uyusmaz-
lik Yargitay Hukuk Genel Kurulu'nda tartisil-
migtir. Kurul yaptigi incelemeler sonucunda
olayda Montreal Konvansiyonu huktumle-
rinin uygulama alani buldugunu tespit et-
migtir. Bagaj gecikmesinden dolayr manevi
tazminata hukmedilebilme hususunda ise
Montreal Konvansiyonu hukumlerinde ma-
nevi tazminata yer verilmedigini belirtmis
olup, 818 Sayili Mulga Borglar Kanunu'nun
“Sahsi Menfaatlerin Haleldar Olmasi” baslik-
ll 49’uncu maddesi uyarinca Kurul, manevi
tazminat kosullarinin olustugundan babhisle
manevi tazminata hukmetmistir.

I1l. MANEViI TAZMiNAT
KAPSAMINDA MONTREAL
KONVANSIiYONU’NA
BAKIS

Kurul'un kararini detayli tartisabilmek adi-
na oncesinde Montreal Konvansiyonu yapim
asamasina, hukumlerine yer vermek, yorum-
lanmasina iliskin goruslerimizi aktarmak ve bu
bulgular akabinde Kurul kararini incelemenin,
konunun daha net anlasilabilmesi acisindan
destekleyici olacagi kanaatindeyiz.

Montreal Konvansiyonu'nda, Turkiye'ye
veya Turkiye'den yapilan uluslararasi hava
tagimalarinda yolcu, yuk ve bagajla ilgili
kayitlar, yolcunun hak ve yukamlulukleri ile
tastyicinin hukuki sorumluluklarina dair usul
ve esaslar belirlenmis olup, Montreal Kon-
vansiyonu 26.03.2011 tarihinden itibaren
Turkiye'de yururlukte bulunmaktadir.®

Montreal Konvansiyonu'nun 36.1 ve 36.2
maddesi geregi, aktarmali tasima durum-
larinda her bir tasiyici fiilen tasima yaptigi
bolumden sorumlu olup, ilk tasiyici ve taraf
arasinda kurulan sozlesmede ilk tasiyicinin
diger tasimalar bakimindan da sorumlulu-
gu ustlenmesi durumunda, ilk tasiyici diger
tastyici ile birlikte muteselsilen sorumlu ol-
maktadir.® Olayda davacinin yapmis oldugu
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assumes responsibility for other transports,
the first carrier is jointly liable with the other
carrier.® It is understood from the case that
such a type of responsibility exists due to the
character of the transportation agreement
made by the claimant and the cooperation
between the carriers in the case.

The injury or death of the passenger and
also the loss of a luggage are the subjects
regulated in Article 17 of the Montreal Con-
vention. It is beneficial to look at the liability
outside the loss of the luggage in order to
assess the responsibility of the carrier re-
lating to the claims for moral damages in
this scope. Since they are included in the
same article and the same words are used,
it will also be necessary to examine wheth-
er compensation for moral damages can be
claimed under the Montreal Convention.

The debate as to whether the term "compen-
sation" in the Montreal Convention includes
compensation for moral damages, origi-
nates from the expression "le’sion corpelle”
used in the original French text of the War-
saw Convention.” The court orders states
that this expression covers only physical
conditions related to bodily harm, and there
are also judgments ruling that this state-
ment also includes compensation for inde-
pendent moral damages.® There is no doubt
that compensation for moral damages can
be claimed with material compensation in
the case of the passenger’s injury and this is
in the scope of carrier’s liability.®

Above mentioned discussion gains atten-
tion when compensation for moral damag-
es is claimed.” The common-law system

KONVANSIYONU KAPSAMINDA INCELENMESI

tasima sozlesmesinin niteligi ve tasiyicilar
arasindaki is birligi geregi boyle bir sorumlu-
luk tara oldugu gorulmektedir.

Montreal Konvansiyonu’nun 17. maddesin-
de ise yolcunun yaralanmasi veya Olmesi
ayrica bagajin ziyal hususlarn duzenlenmek-
tedir. Taslyicinin bu kapsamda manevi taz-
minat talepleri acisindan sorumlulugunun
degerlendirilebilmesi icin bagajlann ziyai
disindaki sorumluluguna bakmakta yarar
vardir. Zira ayni madde icerisinde yer aldik-
larindan ve ayni kelimeler kullanildigindan
manevi tazminatin Montreal Konvansiyonu
kapsaminda talep edilebilecek bir kalem
olup olmadiginin da incelenmesi gereke-
cektir.

Montreal Konvansiyonu’'nda “tazminat” keli-
mesinin manevi tazminatlari kapsamina alip
almadigina dair tartisma Varsova Konvansi-
yonu’nun orijinal Fransizca metninde kulla-
nilan “le’sion corpelle” ifadesinden kaynak-
lanmaktadir.” Bu ifadenin yalnizca bedensel
zararlara iligkin fiziksel nitelikteki durumlari
kapsadigina dair mahkeme kararlarn bulun-
makta olup, bu ifadenin bagimsiz manevi
zararlan da kapsadigina yonunde kararlar
da mevcuttur.® Yolcunun yaralanmasi duru-
munda maddi tazminatla beraber manevi
tazminat da talep edebilecegini ve bunun
tastyicinin sorumlulugu kapsaminda yer al-
digina suphe yoktur.® Bahsi gecen tartisma
sadece manevi tazminat talebi oldugunda
gundeme gelmektedir. Common Law sis-
temi, bedensel zararlardan bagimsiz olarak
manevi tazminat talep edilemeyecegini sa-
vunarak, yolcunun maruz kaldigi heyecan,
sikinti veya 1zdirabin tek basina bir sorum-
luluk hali teskil etmedigi goérusundedir.™
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argues that compensation for moral dam-
ages cannot be claimed regardless of bodi-
ly harm and is of the view that excitement,
distress or anguish suffered by the passen-
ger does not solely constitute responsibility.
In the negotiation process of the Montreal
Convention of 1999, it is emphasized that
the Warsaw Convention is prepared for the
benefit of carrier and the subject of insert-
ing compensation for moral damages as an
independent claim into the Montreal Con-
vention is presented to states considering
the circumstances of the date; however it is
objected by IATA. Nevertheless, the majority
of the delegates are recorded as stating that
compensation for moral damages is also in
this scope in the text, in which Article 17 reg-
ulating the passenger’s injury or death and
the loss of the luggage is simplified.”

Although the majority view '? defends that
compensation for moral damages relating to
bodily harm is in the scope of the Montreal
Convention and carrier liability for indepen-
dent claims for moral damage does not apply,
the Montreal Convention of 1999’s purpose to
provide more comprehensive legal protection
for passengers, independent claims of moral
damages must be evaluated in the context
of the carrier liability.™ In fact, Israel and New
York Courts of Appeal adopt this view.

Another issue is to determine the scope of
carrier's maintenance and surveillance lia-
bility of the luggage. Carrier's maintenance
and surveillance liability of the luggage com-
mences with the acceptance of a luggage
and ends with the delivery of the luggage.
Whereabouts of luggage is not significant
in the sense of carrier’s liability. Possession
of the luggage by the carrier is enough for
carrier to be held liable.” Since the loss of
luggage means that the carrier is deprived
of the power to deliver the luggage to the
rightful owner, it covers all of the cases such
as disappearance and waste of luggage.’
The court dealing with the case determines
the amount of damage according to its own
regulations since there is no provision in the
Montreal Convention regarding how the
amount of damage is calculated.™® It is nec-
essary to emphasize that this is about deter-
mining the amount of material damage oc-
curred and the issue whether compensation
for moral damages can be claimed must be
discussed once more.

Carrier is liable for the delay occurring from
the transportation of the luggage and the
responsible for compensating the damag-

1999 Montreal Konvansiyonu goérusmele-
rinde Vargova Konvansiyonu'nun tasiyici
lehine hazirlandigi belirtilmis, gtnun sart ve
kosullari gbze alindiginda manevi tazminat
talebinin bagimsiz bir talep olarak Montreal
Konvansiyonu'nda yer almasi hususu ulke-
lere sunulmus ancak bu hususa IATA tara-
findan itiraz edilmistir. Buna karsin, gérusme
kayitlarinda konferans delegelerin cogunlu-
gunun, yolcunun yaralanmasi veya olmesi
ile bagajin ziyar hususlarini duzenleyen 17.
maddenin sadelestirilerek yer aldigi metin-
de manevi tazminatlarin da bu kapsaminda
sayilacagina yonelik cagn yaptiklar kayit al-
tina alinmistir.™

Her ne kadar baskin goérus'? yalnizca beden-
sel zarara bagli manevi tazminat taleplerinin
Montreal Konvansiyonu kapsamina girdigi
ve bagimsiz manevi tazminat taleplerine
iliskin tastyict sorumluluguna gidilemeye-
cegini savunsa da, 1999 Montreal Konvan-
siyonu’nun yolcunun daha genis bir huku-
ki himayeden yararlandirilmasi amaci goz
o6nunde bulundurularak, bagimsiz manevi
tazminat talepleri de tasiyicinin sorumlulugu
kapsaminda degerlendirilmedir.”® Nitekim,
israil ve New York Temyiz Mahkemeleri'nce
bu goérus benimsenmistir.

Bir bagka konu ise tasiyicinin bagaja dair
bakim ve gézetim sorumlulugunun kapsa-
minin belirlenmesidir. Taslyicinin bagaja
dair bakim ve g6zetim sorumlulugu baga-
ji teslim almasiyla baslayip varis yerinde
bagajin teslimi ile sona erer. Tasiyicinin
sorumlulugu agisindan bagajin nerede
oldugu o6nemli degildir. Taslyicinin baga-
ja zilyet olmasi tasiyicinin sorumlu olmasi
icin yeterlidir.” Bagajin ziyar demek tasi-
yicinin bagaji hak sahibine teslim etme
iktidarindan yoksun kalmasi demek oldu-
gundan bagajin kaybolmasi veya telefi
gibi hallerin tamamini kapsar.’ Montreal
Konvansiyonu’'nda zararin nasil hesapla-
nacagina iliskin herhangi bir hukum bu-
lunmadigindan dolayl bu durumda dava-
ya bakan mahkemenin kendi hukukuna
gore zararin miktarini belirleyecegi ifade
edilmektedir.’® Onemle belirtmek gerekir
ki, bu durum meydana gelen maddi zarar-
lara iligkin tutar belirlenmesi ile ilgili olup
manevi tazminat talep edilip edilemeyece-
@i hususu ise yine tartismalidir.

Montreal Konvansiyonu'nun 19. maddesi
uyarinca taslyici, bagaj tasimalarinda mey-
dana gelen gecikme hallerinden de sorumlu
olup gecikme dolayisiyla ortaya ¢ikan zarar-
lar tazminle yakumludar. Tazminatin miktar
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es resulting from the delay. In terms of the
amount of compensation, it does not matter
how long the period is exceeded, but itisim-
perative that the damage occurs.”” There is
no provision regarding the determination of
damage resulting from delay in the the Mon-
treal Convention. In this context, it is stated
in the doctrine that the Montreal Conven-
tion must be interpreted broadly according
to its purpose and compensation for moral
damages must be granted since damage
can be material or moral. '®

IV. JUDGMENT OF THE
COURT OF CASSATION
GENERAL ASSEMBLY

In the dispute discussed in the judgment of
the Court of Cassation General Assembly
numbered 2017/1976 E. and 2019/81 K,
the counsel of the defendant argues that
“the client is limitedly responsible for the li-
abilities resulting from the delay of luggage
delivery.” He stated that compensation for
moral damages cannot be granted accord-
ing to the Montreal Convention and claimed
that the conditions for the compensation
under the Turkish Code on Obligations
and Turkish Civil Code are not met. As the
authority of the appeal, the 11th Chamber
of the Court of Cassation reverses the judg-
ment of the court of first instance, which dis-
misses the claim of moral compensation on
the grounds that conditions for moral com-
pensation are not met.” The Assembly eval-
uates whether the conditions are met in the
dispute since the case is related to the claim
of moral compensation.

The Assembly points out that the situation
must be evaluated under the Montreal Con-
vention of 1999. It assesses the carrier’s lia-
bility and the general matter of material and
moral compensation as we did in the previ-
ous chapter.

The Assembly states that the Montreal Con-
vention must be applied first rather than
the Turkish Civil Aviation Code No. 2920
regulating carrier’s liability for damage and
delay. Accordingly, the Assembly finds that
compensation for moral damages is not reg-
ulated, which carrier is liable in principle in
the context of the Montreal Convention,
cover compensation for moral damages and
the Turkish Code on Obligations does not
regulated the compensation for moral dam-
ages causing from the liability of the breach

KONVANSIYONU KAPSAMINDA INCELENMESI

acisindan surenin ne kadar asildiginin bir
6nemi olmamakla beraber zararin ortaya
ctkmasi mecburidir.”” Montreal Konvansiyo-
nu'nda gecikmeden dogan zararin tespiti
acisindan bir hukum bulunmamaktadir. Bu
kapsamda, zarar maddi veya manevi olabi-
lecegi icin, doktrinde Montreal Konvansi-
yonu’nun amacl minvalinde genis yorum-
lanmasi gerektigi belirtilmekte ve manevi
tazminata hukmedilebilmesi gerektigi ifade
edilmektedir.’®

IV. YARGITAY HUKUK
GENEL KURULU KARARI

Yargitay Hukuk Genel Kurulu'nun 2017/1976
esas ve 2019/81 Karar numarali davada ince-
ledigi uyusmazlikta davali vekili, “bagajin gec
teslim edilmesinden olusan yukumlulukler
icin muvekkilinin sinirli sorumlu oldugunu”
savunmaktadir. Buna gore, Montreal Kon-
vansiyonu’'na gére manevi tazminat hukme-
dilemeyecegini belirterek, Borclar Kanunu ve
Medeni Kanun uyarinca da tazminat kosulla-
rnin olugsmadigini iddia etmistir. Temyiz mer-
cii olan Yargitay 11. Dairesi, manevi tazminat
kararinin sartlarinin olusmamasi gerekcesi
ile manevi tazminat talebinin reddine karar
veren ilk derece mahkemesinin kararini boz-
mustur.’ Kurul, uyusmazlik konusu manevi
tazminat talebine iliskin oldugundan somut
uyusmazlikta manevi tazminat kosullarinin
gerceklesip gerceklesmedigini irdelemistir.

Kurul, isabetli olarak oncelikle 1999 Mont-
real Konvansiyonu’na gore olayin degerlen-
dirilmesi gerektigine isaret etmistir. Bizim de
bir 6nceki baslikta yapmis oldugumuz tzere
tastyicinin sorumluluklarini ve de maddi ve
manevi tazminat hususlarina iliskin genel
olarak konuyu degerlendirmistir.

Kurul, tastyicinin zarar ve gecikmelerden so-
rumlu olmasini duzenleyen 2920 Sayili Turk
Sivil Havacilik Kanunu’'ndan ziyade, Montre-
al Konvansiyonu’nun éncelikli olarak uygu-
lanmasi gerektigini belirtmistir. Buna gore,
Montreal Konvansiyonu kapsaminda tasiyI-
cinin kural olarak sorumlu oldugu belirtilen
zararlarin, manevi zararlar kapsayacagina
dair acik bir hukim olmadigindan bahisle ve
ayrica Borglar Kanunu uyarinca da borca ay-
kirliktan dogan sorumluluk nedeniyle mane-
vi tazminat 6denecegine dair bir hukim bu-
lunmadigini; Medeni Kanun’un 24. maddesi
olan kisisel haklara saldirt hukmunun ve o d6-
nemde yurarlukte olan Bor¢lar Kanunu'nun
49. maddesi olan “sahsi menfaatlerin halel-
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of the contract. It considers appropriate to
adapt Article 24 of the Turkish Civil Code
regarding the attack on personal rights and
Article 49 of the Turkish Code on Obligations,
which s in force in that date, regarding “loss of
personal benefits” into the case. It should be
noted that it refers to Article 19 of the Montreal
Convention for assessing the source of the lia-
bilities arising from the delay in luggage trans-
portation of carrier although the Assembly
rules for moral compensation based on Atrticle
49 of the Code on Obligations.

In the light of statements, we have made
in the previous chapter, it should be em-
phasized for this subject that the Montreal
Convention has provisions for the benefit
of a passenger in contrast to other Con-
ventions in force before. It is also useful to
elaborate this aspect for the interpretation
of the Montreal Convention. There is no sep-
arate provision regarding compensation for
moral damages in the Montreal Convention.
However, there is also no article prohibiting
the claim. As explained above, it is recog-
nized by both the doctrine and the courts
that claims of moral compensation with the
claims of material compensation are in the
scope of the carrier liability. The issue under
discussion is independent claims of mor-
al compensation as in the dispute which is
brought before the Assembly in which two
types of claims of compensation are made.

It is found that carrier liability will be applied
without determining any scope for the pro-
vision of luggage delay in the verdict of the
Assembly. In our opinion, it is more accurate
that if it has been claimed by the claimant,
all negative and positive damages together
with moral damages, including the slip of
the opportunity to enter into a contract with
the company in Spain, must be considered
in the related provision and the liability of the
carrier must be applied in the context of the
Montreal Convention. For instance, if claim-
ant who is company manager hypothetically
travels for vacation, not for business purpos-
es, his mental anguish caused by the cancel
of the vacation of 3-4 days because of lug-
gage delay may be more than his material
damage. In this scenario, it is not just not to
hold the carrier liable on the grounds that
the Montreal Convention does not explicit-
ly include moral compensation. As it can be
understood from this example, narrowing
down the applicability of the Montreal Con-
vention with Assembly’s ground for the ver-
dict is contrary to the purpose of the unity in
international transportation.

dar olmasi” hukmunun olaya uyarlanmasini
uygun bulmustur. Belirtmek gerekir ki, her ne
kadar Kurul, Borglar Kanunu'nun 49. madde-
sine gére manevi tazminata hukmedilmesine
karar vermis ise de taslyicinin bagaj tagsima-
larinda meydana gelen gecikme hallerinden
dogan sorumlulugunun kaynaginin, Mont-
real Konvansiyonu oldugunu 19. maddesine
atif yaparak belirtmistir.

Bu hususa iligkin olarak belirtmek gerekir ki,
bir 6nceki baslikta yapmis oldugumuz acikla-
malar 1siginda Montreal Konvansiyonu daha
once yurarlukte bulunan Konvansiyonlarin
aksine yolcularnn yararina huktumler getirmis
olup; Montreal Konvansiyonu’nun yorumlan-
masinda da bu hususun Uzerinde durmakta
fayda vardir. Montreal Konvansiyonu'nda
manevi tazminata iliskin ayrica bir hukam yer
almamaktadir; ancak bu talebi yasaklayan
bir hukim de bulunmamaktadir. A¢iklandigi
Uzere maddi tazminat talepleriile beraber ma-
nevi tazminata iligkin taleplerin tastyicinin so-
rumlulugu kapsamina girecegi hem doktrin
hem mahkemeler tarafindan kabul gérmus-
tar. Tartisilan konu bagimsiz manevi taleple-
ridir ki Kurul'un éntne gelen uyusmazlikta iki
tur tazminat talebi birlikte istenmigtir.

Kurul kararinin bagajin gecikmesi ile ilgili
hukmuande higbir kapsam belirtilmeksi-
zin taslyicinin sorumluluguna gidilecegi
ongoéralmustur. Bu durumda davaci tara-
findan talep edilmis olsa idi ispanya’daki
sirket ile s6zlesme yapma sansini kagirmig
olmasi dahil olmak uzere illiyet bagi cer-
cevesinde tum menfi ve muspet zararlar
ile birlikte manevi zararin da ilgili madde-
ye dahil edilerek Montreal Konvansiyonu
kapsaminda tastyicinin - sorumluluguna
gidilmesi kanaatimizce daha isabetlidir.
Ornegin, davaci sirket yoneticisi, farazi ola-
rak is seyahati amaciyla degil; tatil amacli
seyahat ediyor ise ve bagajinin gec¢ gel-
mesi sebebiyle 3-4 gunluk seyahatinin
gerceklesmemesi sebebiyle yasadigi ma-
nevi izdirap, maddi olandan ¢ok daha agir
olabilirdi. Bu ihtimalde, Montreal Konvan-
siyonu’nun manevi tazminata acik¢a yer
vermediginden babhisle tasiyicryr sorumlu
tutmamak hakkaniyetli olmayacaktir. Bu
ornekten de anlasilacagl Uzere Kurul'un
hukme esas aldigi gerekce ile Montreal
Konvansiyonu’'nun uygulanabilirliginin
daraltilmasi, “uluslararasi tasimalarda bir-
ligin saglanmasi” amaci ile ters dusmek-
tedir.

Kurul verdigi kararda Montreal Konvansi-
yonu'nun 29. maddesine goére, Montreal
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The Assembly, in its verdict, relies on the
fact that the Montreal Convention does not
include any provision regarding compensa-
tion for moral damages in accordance with
Article 29 of the Convention. This provision
states that “in such a case, punitive, exem-
plary or other non-compensatory damages
cannot be claimed.” Another view claims
that phrases of “compensatory damages”
and “non-compensatory damages” respec-
tively embody material and moral com-
pensations and therefore claims of moral
damages are left out of the Montreal Con-
vention.? On the other hand, according
to another view which we also agree with,
the term "non-compensatory damages" in
Anglo-Saxon Law is an upper expression
that includes non-compensatory compen-
sations, and the expression in the Montreal
Convention is for the compensations which
are meant to punish the perpetrator of the
tort which is usually deliberate or has a seri-
ous default. Also, according to Anglo-Saxon
law, moral compensations are also included
under the title of "compensatory damages”
and are within the scope of the damages
mentioned in Articles 17 and 19 of the Mon-
treal Convection. In international law, the
judgments stating that material and moral
damages should be handled together in the
evaluation of the concept of damage, which
is mentioned in Chapter 3 of the Montreal
Convection, are very few. 2'

V. CONCLUSION

The Montreal Convention has a significant
role in regard to designating air carriers’ li-
ability in the international air transportation.
Therefore, it is appropriate to justify the sub-
jects of the dispute under the structure and
aims of the Montreal Convention. The Con-
vention contains regulations on liability law
and does not leave a margin of appreciation
for the national laws. However, the issue of
whether the carrier can be held responsible
for independent claims for moral damages
under the Montreal Convention remains
unclear. Contracting states are reluctant to
claim moral damages, therefore, the scope
of the Montreal Convention has narrowed in
practice.

It is stated in the judgement of General As-
sembly of Supreme Court of Appeals De-
cision No. 2019/81 that there is no explicit
provision regarding the loss or delay of the
luggage within the scope of Montreal Con-
vention; nevertheless, it refers to the rele-
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Konvansiyonu'nun manevi tazminata ilis-
kin hukum icermedigine dayanmaktadir.
Bu maddede “(b)éyle bir davada, ceza-
landirici, 6rnek teskil edici veya diger te-
lafi edici nitelikte olmayan tazminatlar ta-
lep edilemez” hukmu yer almaktadir. Bir
goruse goébre madde metninde yer alan
“compensatory damages” ifadesi maddi
tazminati, “non-compensatory damages”
ifadesinin ise manevi tazminati kapsadigi
ve bu halde manevi tazminat taleplerinin
Montreal Konvansiyonu disi birakildigi
iddia edilmektedir.?® Diger taraftan bizim
de katildigimiz diger goéruse gore, Ang-
lo Sakson hukukunda “non-compensa-
tory damages” terimi telafi edici olmayan
tazminatlari kapsayan bir Ust ifade olup
Montreal Konvansiyonu'ndaki ifade taz-
minata ek olarak hukmedilen, genellikle
kasitli olan veya agir kusuru bulunan hak-
siz fiil failini cezalandirmak maksadiyla 6n-
gorulen tazminatlar ifade etmektedir. Za-
ten Anglo Sakson hukukuna gore manevi
tazminatlar da “compensatory damages”
basligi altinda yer almakta olup, Mont-
real Konvansiyonu'nun 17 ve 19. mad-
delerinde bahsedilen zararlarin kapsami
icerisinde yer almaktadir. Kurul kararinda
s6z konusu tartismalar yer almamaktadir.
Uluslararasi hukukta da maddi ve manevi
zararlarin Montreal Konvansiyonu Uguncu
Bolumunde yer alan zarar kavraminin de-
gerlendirilmesinde birlikte ele alinmasini
belirten kararlar oldukca azdir.?!

V.SONUC

Montreal Konvansiyonu uluslararasi hava
tasimaciliginda tasityicinin  sorumlulugunu
belirlemek ve Uluslararasi Havacilik Huku-
kunun budtunlesmesi acgisindan oldukca
onemli yere sahiptir. Bu sebeple bu kap-
samda uyusmazlik konularinin  Montreal
Konvansiyonu’nun yapisina ve amaglarina
uygun olarak gerekgelendirilmesi isabetli-
dir. Montreal Konvansiyonu sorumluluk hu-
kukuna iliskin duzenlemeler icermekte olup;
ulusal hukuklara takdir marji birakmamistir.
Buna karsin Montreal Konvansiyonu kapsa-
minda bagimsiz manevi tazminat talepleri
icin tastyicinin sorumluluguna gidilip gidi-
lemeyecegi konusu halen belirsizligini koru-
maktadir. S6zlesme tarafi devletler, manevi
zarar talepleri konusunda ¢ekimser davran-
makta ve bu sebeple de Montreal Konvansi-
yonu’'nun kapsamini daraltacak uygulama-
lar ortaya ¢ikmaktadir.
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vant article of Montreal Convention as a ba-
sis for the decision. In the relevant decision,
it is deemed appropriate, with deliberate or
indeliberate omission of the discussions on
the claims of moral damages, based on the
liability of moral compensation in air trans-
portation on regulations of domestic law
rather than the Montreal Convention. The
basis of the mentioned approach of the As-
sembly may be the approach demonstrat-
ed by the member states to the demands
of moral damages, as well as because the
claims are considered reasonable follow-
ing the relevant provisions in domestic law.
However, in any case, this issue may dam-
age the uniformity of the Montreal Conven-
tion, given its international status.

Yargitay Hukuk Genel Kurulu'nun 2019/81
K sayili kararinda, Montreal Konvansiyonu
kapsaminda bagajin kaybi veya gecikmesi
durumlarina iliskin olarak manevi tazminata
hukmedilebilmesine iligkin ac¢ik bir hukim
olmadig belirtilmis olup; yine de Montreal
Konvansiyonu'nun ilgili maddesine kara-
rin bir dayanagi olarak atifta bulunmustur.
S6z konusu kararda, manevi zarar taleple-
rine iliskin tartismalarnin bilin¢li veya biling-
siz olarak ihmali ile havayolu tasimalarinin
manevi tazminata iliskin sorumlulugunun
Montreal Konvansiyonu hukumleri yerine i¢
hukuk maddelerine dayanilarak kargilanma-
sI uygun bulunmustur. Kurul'un s6z konusu
yaklagiminin dayanagi, Konvansiyona uye
devletlerin de manevi zarar talepleri konu-
sunda gosterdigi yaklasim olabilecegi gibi,
ic hukukta ilgili hukamler uyarinca manevi
tazminat taleplerinin makul addedilmesi ha-
sebiyle de olabilir. Ancak her halukarda bu
konu, uluslararasi statusu dikkate alindigin-
da Montreal Konvansiyonu'nun yeknesakli-
gina halel getirmektedir.
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