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ABSTRACT

Income sharing construction contracts are contracts
in which the landowning party to the contract is un-
der obligation to share the income obtained from
the sale of the independent dwellings constructed
by the contractor. Within the scope of this contract,
the contractor undertakes to construct independent
dwellings and intermediate the sales process of these
dwellings to third parties; the landowner is under ob-
ligation to transfer ownership of these independent
dwellings to third parties and to share the income
from these sales with the contractor. The fulfilment
of the income sharing construction contract plays a
crucial role in the fulfilment of contracts involving buy-
ers who are mainly third parties. However, there is no
explicit legal provision covering the third party buyers
and the contractor agrees on the promise to sell im-
movable property if the landowner has legal respon-
sibility towards the consumer who is the third person
under the contract. However, the Court of Cassation
states that the landowner is in general responsible
under this contract if the third person is a consumer.
This article examines the responsibility of landowners
to consumers who are third parties in income sharing
construction contracts.
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OZET

Gelir paylasimli insaat sozlesmeleri, arsa sahibinin
yuklenicinin yapacagdl bagimsiz bolumlerin  sati-
sindan elde edilecek geliri yuklenici ile paylasma
borcu altina girdigi sozlesmelerdir. Bu sdzlesme
kapsaminda yuklenici, bagimsiz bolumler meydana
getirme ve bunlarin tguncu kisilere satisi islemlerine
aracilik etme borcunu ustlenmekte, arsa sahibi ise,
bu bagimsiz bolumlerin mulkiyetini tguncu kisilere
devretme ve bu satistan elde edilecek geliri yukleni-
ciyle paylasma borcu altina girmektedir. Gelir payla-
simli ingaat sozlesmesinin yerine getirilmesi esasen
Ucuncu kisi konumunda bulunan alicilar ile yapilan
sozlesmelerin yerine getirilebilmesinde kilit rol oyna-
maktadir. Ancak Uguncu kisi alicilarla yuklenicinin
tasinmaz satis vaadi konusunda anlasma yapmalari
halinde arsa sahibinin sdzlesme kapsaminda ucun-
cu kisi konumunda bulunan tuketiciye karsl huku-
ki sorumlulugunun olup olmadigina iliskin acik bir
kanun hukmu bulunmamaktadir. Bununla birlikte
Yargitay ictihatlari, gcuncu kisinin tuketici olmasi ha-
linde genel olarak arsa sahibinin bu stzlesme kap-
saminda sorumlu oldugunu kabul etmektedir. Ma-
kalemiz gelir paylasimli insaat sozlesmelerinde arsa
sahibinin ucuncu kisi konumunda bulunan tuketici-
lere karsi sorumlulugunu incelemektedir.
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Consumers who purchase dwellings constructed under an atypical income sharing
construction contract may lose out because of a failure of a party to the contract to
fulfil the performance, thereby terminating the agreement.

Uygulamada atipik nitelikteki gelir paylasimli insaat sozlesmelerine dayanilarak iiretilen
konutlar: satin alan tiiketiciler, yiiklenilen edimin yerine getirilmemesi ve bu sebeple
sozlesmeden doniilmesi veya sozlesmenin feshedilmesi nedeniyle magdur olabilmektedir.
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I.INTRODUCTION

The income sharing construction contract
differs to a regular construction contract.
The most common and basic form of these
contracts is that the construction carried out
by the contractor on the landowner’s land
will be sold by the contractor, as authorized
by the landowner, and the income raised
will be shared between the landowner and
the contractor based on the rate agreed
to in the contract.” One of the elements of
the income sharing construction contract
is that the landowner has the obligation to
share the income from the sale of indepen-
dent dwellings. For the parties to reach an
agreement, the contractor constructs the in-
dependent dwellings as agreed in the con-
tract, sells them on behalf of the landowner,
and submits to the buyers.?

In practice however, consumers who pur-
chase dwellings constructed under an atyp-
ical income sharing construction contract
may lose out because of a failure of a party to
the contract to fulfil the performance, there-
by terminating the agreement. This study
examines the landowner’s responsibility to
consumers in income sharing construction
contracts.

I. GiRiS

Gelir paylasimliinsaat s6zlesmesi, ingaat s6z-
lesmesi uygulamada farkli sekillerde karsi-
miza ¢cikmakla birlikte en sik rastlanan ve en
temel sekliyle yuklenici tarafindan arsa sa-
hibinin arsasinda meydana getirilecek yapi-
nin, arsa sahibinin verdigi yetkiye dayanarak
yuklenici tarafindan satilmasi ve bu surette
elde edilecek gelirin arsa sahibi ile yuklenici
arasinda, so6zlesmede kararlastirilan oranda
paylasilmasi esasina dayanmaktadir.” Arsa
sahibinin bagimsiz boélumlerin satigindan
elde edilecek geliri paylasma borcu altina
girmesi, yuklenicinin sdzlesmede kararlasti-
rilan bagimsiz bolamleri yapma, arsa sahibi
adina satma ve alicilara teslim borcu altina
girmesi ve taraflarin anlagsma saglamasi ge-
lir paylasimli insaat sdzlesmesinin unsurlari
arasinda yer almaktadir.?

Uygulamada atipik nitelikteki gelir paylagim-
ll insaat sdzlesmelerine dayanilarak uretilen
konutlarn satin alan tuketiciler, yuklenilen
edimin yerine getirilmemesi ve bu sebeple
sozlesmeden donulmesi veya sodzlesmenin
feshedilmesi nedeniyle magdur olabilmek-
tedir. Bu calismada gelir paylasimli insaat
sOzlesmelerinde arsa sahibinin tuketicilere
karsi sorumlulugu konusu incelenmisgtir.
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I1. CHARACTERISTICS
OF INCOME SHARING
CONSTRUCTION
CONTRACTS AND
CONTRACTS WITHA
THIRD PARTY

An income sharing construction contract
is defined as a contract in which the land-
owner is obliged to share the income that is
obtained from the sale of the independent
dwellings constructed by the contractor.
3 Also, the Court of Cassation defines the
contract in question as: “based on the sale
of a structure which is constructed by the
contractor on the land of the landowner
with authority given by the landowner, and
the income obtained in this way is shared
between the landowner and the contractor
at the rate agreed in the contract. Based
on this principle, the income sharing con-
struction contract is a contract in which the
contractor owes the construction of inde-
pendent dwellings and the sale of them,
and the landowner must give authority to
the contractor regarding the sale of these
independent dwellings and share the in-
come from this sale with the contractor.” 4

Il. GELiR PAYLASIMLI
INSAAT SOZLESMESININ
VE UCUNCU KisSi iLE
YAPILAN SOZLESMENIN
HUKUKIi NITELIiGi

Gelir paylasimli insaat s6zlesmesi, arsa sahibi-
nin, yuklenicinin yapacagi bagimsiz bolumle-
rin satisindan elde edilecek geliri yukleniciyle
paylasma borcu altina girdigi sdzlesme olarak
tanimlanmaktadir.® Yargitay da s6z konusu soz-
lesmeleri, “(y)Uklenici tarafindan arsa sahibinin
arsasinda meydana getirilecek yapinin, arsa
sahibinin verdigi yetkiye dayanarak yuklenici
tarafindan satilmasi ve bu surette elde edilecek
gelirin arsa sahibi ile yuklenici arasinda sozles-
mede kararlastirilan oranda paylasilmasi esasi-
na dayanmaktadir. Bu esastan yola ¢ikarak gelir
paylasimli ingaat sozlesmesi; yuklenicinin ba-
gimsiz bolumler meydana getirme ve bunlarin
satisini saglama borcuna karsilik, arsa sahibinin
bu bagimsiz bolumlerin satimina iliskin yakleni-
ciye temsil yetkisi verme ve bu satistan elde edi-
lecek geliri yukleniciyle paylasma borcu altina
girdigi sozlesme” olarak tanimlamaktadir.*

Gelir paylasimi esasina dayanan ingaat s6z-
lesmeleri mevzuatimizda acgikga duzenlen-
memistir. Borclar Hukukunda hukuki niteli-
ginin “karma nitelikli s6zlesmeler” oldugu
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RESPONSIBILITY OF THE LANDOWNER TO THE CONSUMER IN

INCOME SHARING CONSTRUCTION CONTRACTS

Construction contracts which are based on
income sharing are not regulated clearly in
legislation. In the context of the Law of Ob-
ligations, it is assumed that they take on the
legal characteristic of "mixed contracts"?®
Mixed contracts are contracts in which the
parties to the contract bring together two
or more elements of contracts recognized
in law and fundamental performances in a
way that the law does not foresee partially or
wholly.® Put simply, the elements envisaged
by the law in certain types of contract come
together in a style that the law does not fore-
see.” Inthis case, the contract elements that
come together to create a mixed contract
lose their independent character and form
an entirely new contract.?

The elements included in income sharing
construction contracts are compared to the
provisions applied to these elements in the
types of contract currently regulated for in
legislation. An income sharing construction
contract comes into existence as a result of
bringing together other legal contracts of
work and ordinary partnership agreements
and elements related to real estate broker-
age in a manner unforeseen by the law. If
disputes arise, the provisions of the law re-
garding the elements are applied by com-
paring the party interests, circumstances,
and characteristics of the two types of con-
tract in the concrete situation.

As can be understood from the general
definition of the contract, the contractor un-
dertakes the obligation to construction in-
dependent dwellings. To intermediate their
sale to third parties, the landowner is under
the obligation to transfer ownership of these
independent dwellings to third parties and
share the income obtained from this sale
with the contractor.

Independent dwellings completed under an
income sharing construction contract can be
transferred to third parties. Contracts for the
transfer of independent dwellings have the
characteristics of real property sales contracts
or preliminary contracts for real estate sale.° The
party related to the third party in the agreement
is the landowner in cases where the provisions
regarding direct representation are applicable.
In cases where indirect representation is ap-

kabul edilmektedir.® Bilindigi gibi karma
sozlesmeler sozlesme taraflarinin kanunda du-
zenlenmis isimli s6zlesmelerden iki ya da daha
fazlasinin ihtiva ettigi unsurlar ve asli edimleri,
kanunun 6ngérmedigi bir sekilde kismen ya-
hut tamamen bir araya getirdikleri sozlesme-
lerdir.® Burada kanunun belli sozlesme tipleri
hakkinda 6ngoérdugu unsurlar, kanunun 6n-
gormedigi bir tarzda bir araya gelmektedir.” Su
halde karma sozlesmeyi olusturan diger s6z-
lesme unsurlarn bagimsizliklarini kaybeder ve
yeni sdzlesme icerisinde tamamen karisarak
yeni bir buttn olustururlar.®

Bu sozlesmelerin icerdikleri unsurlar dik-
kate alinarak mevzuatimizda duzenlenen
sozlesme turlerine iligkin hukamler kiya-
sen uygulanmaktadir. Buna gore, gelir
paylasimli insaat so6zlesmesi kanunda
duzenlenmis sozlesmelerden eser ve adi
ortaklik s6zlesmeleri ile tasinmaz simsar-
ligina iliskin unsurlarin, kanunda 6ngo-
rulmemis bir sekilde bir araya getirilmesi
sonucu vacut bulmustur. Bu itibarla, hu-
kuki ihtilaflarin gozimunde ihtilafin iligkin
oldugu unsura yonelik kanun hakumleri,
taraf menfaatleri ile somut durumun kosul
ve Ozellikleri de dikkate alinarak kiyasen
uygulanmaktadir.

Sézlesmenin genel tanimindan da anlasila-
cagi Uzere, bu sozlesme kapsaminda yuk-
lenici, bagimsiz boélumler meydana getirme
ve bunlarin tguncu kisilere satisi islemlerine
aracilik etme borcunu ustlenmekte, arsa sa-
hibi ise, bu bagimsiz boélumlerin mulkiyetini
Uguncu kisilere devretme ve bu satistan elde
edilecek geliri yukleniciyle paylasma borcu
altina girmektedir.

Gelir paylasimli ingaat so6zlesmesi geregince
insasitamamlanan bagimsiz bolumler, Ggun-
cu kisilere devredilebilmektedir. Bagimsiz
bolumlerin devri igin yapilan sozlesmeler,
tasinmaz satis sozlesmesi veya tasinmaz
satis vaadi sozlesmesi niteligindedir.® Bu
sOzlesmelerin Uguncu kisinin karsisinda yer
alan tarafi, dogrudan temsile iliskin hukum-
lerin uygulanabildigi durumlarda arsa sahi-
bi; dolayli temsilin uygulanabildigi hallerde
ise yuklenici olusturacaktir.’ Son tahlilde,
ucguncu kisiyle akdedilen s6zlesmeden do-
@gan haklar yuklenicinin arsa sahibine temlik
etmesi ve arsa sahibinin borglar Gstlenmesi
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plicable, it is the contractor.™ According to the
rights arising from a contract concluded with
a third party, the economic and legal conse-
quences of the transaction rest with the land-
owner and the contractor is assigned to the
landowner, and the landowner undertakes the
debts or directly performs it.""

I1l. RESPONSIBILITY
OF THE LANDOWNER
TOWARD CONSUMERS IN
THIRD-PARTY POSITION

This section evaluates the legal provisions
for landowner responsibility to the consum-
er, who is a third party to the contract, and
the principles of this responsibility.

There exists no explicit regulation in the
Turkish Code of Obligations' or the Pro-
tection of the Consumer Law’® covering the
legal responsibilities of the landowner to a
third party consumer in income sharing con-
struction contract. However, under the doc-
trine and case law of the Court of Cassation,
giving all kinds of authorization, including
sales, to the contractor does not exclude the
landowner from responsibility.™ This is be-
cause, according to Article 11 of the Law on
the Protection of the Consumer numbered
6502, it is necessary to accept that the pro-
ducer (the landowner) is liable for the refund
of any advance deposit if the consumer re-
turns from the obligation or the contract,
even if it is understood that the property is
defective.

However, the 13th Chamber of the Court of
Cassation considers that the landowner is
not liable to the buyer since the buyer ac-
cepts that, in an immovable sales contract
concluded between the contractor and the
third party, the contractor is responsible
for all damages and claims. In a dispute re-
garding TOKI's ownership of land, the case
law of the General Assembly of the Court of
Cassation took into consideration in the let-
ter of the counter vote decision. The dispute
was subject to the decision of the General
Assembly of the Court of Cassation dated
22.04.2015. In the income sharing construc-
tion contract, the contractor authorized to
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yahut dogrudan ifa etmesi ile islemin ekono-
mik ve hukuki sonugclari temsil olunan arsa
sahibi Uzerinde dogacaktir."!

I1l. GELIiR PAYLASIMLI
INSAAT SOZLESMESI
KAPSAMINDA ARSA
SAHIBININ UCUNCU Kisi
OLAN TUKETICILERE
KARSI SORUMLULUGU

Gelir paylasimi esasina dayali ingaat yapim
sOzlesmesinde arsa sahibinin s6zlesme kap-
saminda tguncu kisi konumunda bulunan
taketiciye karsi hukuki sorumlulugunun
olup olmadigi éncelikli olarak ortaya konul-
duktan sonra bu sorumluluk esaslar deger-
lendirilecektir.

Gelir paylasimi esasina dayali ingaat yapim
sOzlesmesinde arsa sahibinin s6zlesme kap-
saminda Uguncu kisi konumunda bulunan
taketiciye karsi hukuki sorumlulugunun
olup olmadigina iliskin gerek Turk Borglar
Kanunu'nda', gerekse Tuketicinin Korun-
masi Hakkinda Kanun’da™ acik bir kanun
hukm bulunmamaktadir. Buna karsin, ko-
nuyla ilgili olarak dgreti ve Yargitay ictihat-
lan dikkate alindiginda gorulecegi Uzere,
satig dahil her turlu yetkinin yukleniciye ve-
rilmesi, arsa sahibini sorumlu olmaktan kur-
tarmamaktadir.™ Zira 6502 sayili Tuketicinin
Korunmasi Hakkindaki Kanun'un (“TKHK")
11. maddesine gore, malin ayipli oldugunun
anlasilmasi durumunda tuketiciye taninan
tam haklardan olmasa bile tuketicinin aynen
ifaya veya sozlesmeden doénmesi halinde
pesin yatirlan bedelin iadesine yonelik is-
teklerinden Ureticinin (arsa sahibi) sorumlu
oldugunu kabul etmek gerekecektir.

Bununla beraber, Yargitay 13. Dairesi'nin
kararlarinda® yuklenici ile uguncu kisi ara-
sinda yapilan tasinmaz satis s6zlesmesinde
alicinin tam tazminat ve talep haklarinda
yukleniciyi muhatap alacagi ve muhtemel
zararlardan yuklenicinin sorumlu oldugunu
kabul etmis olmasi nedeniyle arsa sahibinin
aliciya karsi sorumlu olmadigi degerlendi-
rilmektedir. S6z konusu kararin karsi oy ya-
zisinda, uyusmazlik konusu arsa sahibi olan
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sell by a landowner authorized for the sale
and marketing works in a construction work
created by the contractor. The court evalu-
ated whether the landowner is liable under
the contract agreed between the company
and the consumer. The decision states that:
“Under the Consumer Law, consumer pro-
tection is essential. For this reason, it should
be accepted that the consumer may de-
mand any damages raised from the unful-
filled agreement from the landlord company
and/or public institution, even though there
is not a contractual relation, pursuant to the
Consumer Law as well as the Turkish Law
of Obligation, in the event that the dwelling
producer affects the house purchase will of
the consumer by using the instruments such
as announcement, advertisement, cam-
paign, or brochure in a way that gives the
impression that it is made under the assur-
ance of said company or public institution
producing housing. Although the public
institution does not have a contractual liabil-
ity, itis necessary to accept that the consum-
er may request the loss of items from this
public institution under the non-contractual
agreement of the Law of 6502, in which the
private law is applicable, and the provisions
of the Turkish Code of Obligations due to
the reasons explained above.

When the particular incident is examined
in the light of these explanations, it is stat-
ed that the real estate subject to the lawsuit
by the contractor company was granted to
the contractor company, including the sales
related to the houses produced under the
"Income Sharing Construction Contract for
Land Sale" signed between the defendant
landowner and the contractor company is
also transferred to another company other
than the case for the transfer or marketing
of legal entities; the defendant is purchased
by the plaintiff. However, the defendant’s
administration is not a party in the contract
regarding the sale of the immovable object.
The plaintiff accepts that he is responsible
for his demands.”"®

With this decision, the General Assembly
of Law concluded that the landowner is
liable to the buyer if he creates trust in the
buyer. However, some serious problems
may be noted in the justification. The term
of “even though the landowner does not
have contractual responsibility under the
construction contract in return for the flat”
may evaluate reasonable and whether this
statement is a mistake; otherwise, it is not
fully understood whether this income-shar-
ing construction contract is different from

TOKI'nin tuketicilerin taleplerinden sorumlu
olduguna iliskin Yargitay Hukuk Genel Ku-
rulu'nun igtihadi dikkate alinmaktadir. Yar-
gitay Hukuk Genel Kurulu'nun 22.04.2015
tarihli kararina konu olan olayda uyusmazlik,
gelir paylasimli insaat sozlesmesine dayali
olarak yuklenici tarafindan meydana getiri-
len bir insaat isinde, arsa sahibi tarafindan
satisi yapmaya yetkili kilinan yuklenicinin,
satis ve pazarlama igleri i¢in bir bagka sirketi
yetkili kilmasi Uzerine, bu sirket ile tuketici
arasinda akdedilen s6zlesmeden arsa sahi-
binin sorumlu olup olmadigi hususuna iliskin
bulunmaktadir. S6z konusu karara gore,

“Tuketici hukukunda, tuketicinin korunmasi
asildir. Bu nedenle, konut ureten herhangi
sirket ya da kamu kurulusunun gavencesi
altinda yapildig izlenimi verilerek, alicilarda
bu alglyr uyandiracak sekilde ve bu dog-
rultuda ilan, reklam, kampanya, brosur gibi
enstrumanlar kullanilarak tuketicilerin konut
edinme iradesine etki edilmesi halinde, kat
karsiligi insaat so6zlesmesi uyarinca arsa sahi-
bi olan kamu kurulusunun akdi sorumlulugu
bulunmasa da yukarida aciklanan nedenler-
le gerek 6zel yasa olan 6502 sayili Kanun’un
ilgili hukamleri gerekse Turk Borglar Kanu-
nu'nun sorumlulugda iliskin hukamleri nazara
alindiginda tuketicinin ifa edilmeyen sozles-
me uyarinca zarar kalemlerini bu kamu kuru-
lusundan isteyebileceginin kabulu gereklidir.

Bu aciklamalar 1siginda somut olay incelen-
diginde, davali arsa sahibi idare ile dava disi
yuklenici sirket arasinda imzalanan “Arsa
Satigl Karsiligi Gelir Paylagimi isine Ait Soz-
lesme” uyarinca uretilen konutlarla ilgili sa-
tis dahil bir kisim yetkilerin yuklenici sirkete
verildigi, bu yuklenici sirket tarafindan dava
konusu tasinmazin gercek ya da tuzel kisi-
lere devri veya pazarlanmasi i¢in dava disl
diger bir sirkete devredildigi, davaci tarafin-
dan da bu sirketten dava konusu taginmazin
satin alindigi, her ne kadar dava konusu ta-
sinmazin satigina iliskin sézlesmede davali
idare taraf degilse de yukarida yapilan agik-
lamalar dikkate alindiginda arsa sahibi dava-
li idarenin davaci tuketicinin taleplerinden
sorumlu oldugunun kabulu gerekir.”®

seklinde ictihat edilmistir. Bu karar ile Hukuk
Genel Kurulu, arsa sahibini alicida bir guven
olusturmasi durumunda aliciya karsi sorum-
lu oldugu sonucuna ulasilmaktadir. Ancak
bununla birlikte kararin gerekgesinde 6nem-
li bazi sorunlar da acik¢a goze carpmaktadir.
Oncelikle yer verilen “kat karsiligi insaat s6z-
lesmesi uyarinca arsa sahibinin akdi sorum-
lulugu bulunmasa da” ifadesi anlam yarat-
makta olup bu ifadenin bir yanlislik eseri mi
oldugu; yoksa bu tespit ile gelir paylagimli
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the contract in return for flat.”” Secondly, the
rationale that “protecting the consumer in
consumer law is essential” may not be con-
sidered a satisfactory justification. The issue
is not about whether the buyer-third person
is a consumer, but whether the landown-
er, whether the buyer is a consumer or not,
has any responsibility toward the buyer and
what the legal basis of this is.”® However, it is
not clear whether the principle of consumer
protection will be applied in all cases where
the buyer is a consumer.

Finally, it may not be considered ideal to
state that the defendant-landowner was

GELIR PAYLASIMLI INSAAT SOZLESMELERINDE
ARSA SAHIBININ TUKETICIYE KARSI SORUMLULUGU

insaat sozlesmesinin kat karsiligi sézlesme-
sinden farkli oldugunun mu ifade edilmek
istendigi tam olarak anlasilamamaktadir.’”
ikinci olarak, kararda yer verilen “tuketici
hukukunda tuketicinin korunmasi asildir”
gerekcesi tatmin edici bir gerekce degildir.
Sorun, alici-tguncu kisinin tuketici olup ol-
mamasi degil, arsa sahibinin (alici, tuketici
olsun ya da olmasin), aliclya karsi sorumlu-
lugu bulunup bulunmadigi ve varsa bunun
hukuki temelinin ne olduguna iliskin bulun-
maktadir.’® Bununla beraber alicinin tuketici
oldugu her durumda tuketicinin korunmasi
ilkesinin uygulanip uygulanmayacagi da an-
lagilamamaktadir.

it is not clear whether the principle of consumer protection
will be applied in all cases where the buyer is a consumer.

Bununla beraber alicinin tiiketici oldugu her durumda
tiikketicinin korunmasi ilkesinin uygulanip uygulanmayacagi

da anlasilamamaktadir.

not a party to the contract in the decision.
As stated in the decision, the owner of the
land gave the contractor the marketing and
sale of independent dwellings; the contrac-
tor then authorized another company to
complete these works. In this case, it is not
appropriate to discuss whether the person
who concluded the contract with the buyer
is the authorized representative of the land-
owner, and if this person is the authorized
representative, the owner of the contract
should be deemed to be the party of the
contract, whereas the defendant - the own-
er of the land - is not party to the contract.™

It should be noted that in order to be accept-
ed as the representative of the landowner
who contracts with the buyer-third person,
it is not necessary to give the representative
authority with an explicit declaration of will.
Even if the power of representation is explicit-
ly declared, it will be accepted that the repre-
sentative (the landowner) has established a
rightful trust in the buyer as third person and
that this person is the authorized representa-
tive, and if he/she has created a clean appear-
ance, he/she has the authority to represent.

Nihayet kararda davali-arsa sahibinin s6z-
lesmenin tarafi olmadiginin belirtilmis olma-
sI da isabetsizdir. Zira karardan anlasildigi
kadariyla, arsa sahibi bagimsiz bélumlerin
pazarlanmasi ve satigl yetkisini yukleniciye
vermis; yuklenici de bu isleri yapmak Uzere
bir baska sirketi yetkili kilmistir. Su halde ka-
rarda, alici ile s6zlesme akdeden kisinin arsa
sahibinin yetkili temsilcisi olup olmadiginin
tartisilmasi ve bu kisi yetkili temsilci ise arsa
sahibinin sézlesmenin tarafi oldugu kabul
edilmek gerekirken, davall- arsa sahibinin
sozlesmenin tarafi olmadiginin kesin ifade-
lerle vurgulanmig olmasi yanlistir.™

Belirtmek gerekir ki, alici-iguncu Kkisi ile
s6zlesme akdeden arsa sahibinin temsil-
cisi olarak kabul edilmesi icin, temsil yet-
kisinin acik bir irade beyani ile verilmesi
de sart degildir. Temsil yetkisine iligkin
acik bir irade beyani olmasa dahi, tem-
sil olunan (arsa sahibi), bu kisinin yetkili
temsilcisi oldugu yoénunde alici-ug¢uncu
kiside hakli bir gtven olusturmus, hukuki
bir gérunus yaratmissa temsil yetkisinin
bulundugu kabul edilmek gerekecektir.
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RESPONSIBILITY OF THE LANDOWNER TO THE CONSUMER IN

INCOME SHARING CONSTRUCTION CONTRACTS

It may be understood from the decision that
the owner of the land created a legal ap-
pearance in this way in the incident subject
to the decision of the General Assembly of
Law dated 22.04.2015.2°

As followed from the General Assembly’s
decision, it is possible to consider the land-
owner party to the contract as a represen-
tative. However, by emphasizing that it is
not a party to the agreement, the failure to
fully understand the legal basis in the de-
cision for the responsibility, and including
the general justification that "protecting the
consumer in consumer law is essential" may
raise concerns.?!

Even within the framework of anincome-shar-
ing construction contract, the contractor acts
only on his/her behalf in the transactions he/
she does with third party-buyers; in the prom-
ise of sale contracts and all announcements,
advertisements, advertisements and other
promotional materials, the landowner is nev-
er mentioned. In the contract, it is possible to
conclude that when only the contractor only
under obligation and the landowner does
not have any legal representation for third
parties, the contractor acts as a representa-
tive of the landowner and the landowner is
a party to the contract or has a contractual
responsibility to the third party contracting
the contract with the contractor. It is gener-
ally recognized that this does not appear.?? It
is not clearly stated in the justification of the
General Assembly of the Court of Cassation,
whether the main starting point is the adver-
tisements mentioned in the decision or the
principle of protecting the consumers within
the scope of Consumer Protection Law. How-
ever, considering the case law of the Court of
Cassation, the owner of the land is, as a rule,
responsible to consumers. However, it can be
argued that the responsibility may be evalu-
ated separately according to the terms of the
contract and the case.

IV. CONCLUSION

It is not explicitly regulated in the law
whether the landowner is liable towards
the consumer, as a third person, in an in-
come sharing construction contract. How-
ever, in taking into consideration of the

Nitekim 22.04.2015 tarihli Hukuk Genel
Kurulu kararina konu olan olayda, arsa
sahibinin bu sekilde bir hukuki gérunts
yaratmis oldugu da karardan anlasilmak-
tadir.?°

Goruldugu tuzere Hukuk Genel Kurulu kararin-
da temsil yetkisine iliskin esaslardan hareketle
arsa sahibinin temsil olunan sifatiyla s6zlesme-
nin tarafi oldugu kabul edilmek gerekirken, ak-
sine sdzlesmenin tarafi olmadiginin vurgulan-
masi; sorumlulugunun hangi hukuki sebebe
dayandinlmis oldugunun karardan tam olarak
anlasilmamasi ve “tuketici hukukunda tuketici-
nin korunmasi asildir” seklinde genel bir gerek-
¢eye yer verilmesi sorunlara yol agabilecektir.'

Ote yandan doktrinde, bir gelir paylasimli
insaat sozlesmesi cergevesinde dahi olsa,
yuklenicinin, tuguncu kisi-alicilarla giristigi
islemlerde, sadece kendi adina ve hesabina
hareket ettigi; satis vaadi sozlesmelerinde
ve tum duyury, ilan, reklam ve diger tanitim
materyallerinde, arsa sahibinden hi¢ bah-
sedilmedigi; sozlesmede satici olarak sa-
dece yuklenicinin yakumluluk altina girdigi
ve arsa sahibinin tg¢uncu kisiler nezdinde
hicbir surette bir hukuki goéranus yaratma-
digr durumlarda, yuklenicinin arsa sahibi-
ni temsilen hareket ettigi ve arsa sahibinin
sozlesmenin tarafi oldugu ya da yuklenici
ile sbzlesme akdeden Uguncu kisiye karsi
sozlesmesel bir sorumlulugu bulundugu
sonucuna ulasilabilmesi mumkan gorun-
medigi degerlendirilmektedir.??  Yargitay
Hukuk Genel Kurulu’'nun gerekcgesinde te-
mel ¢ikis noktasinin, kararda bahsedilenilan
ve reklamlarin m1 yoksa TKHK kapsaminda
tuketicinin korunmasi ilkesi mi oldugu da
aclikca yer almamaktadir. Buna karsin, diger
Yargitay ictihatlan da g6z 6nunde bulun-
duruldugunda arsa sahibinin kural olarak
tuketicilere kargi sorumlu oldugu; ancak
sorumlulugun sézlesme hukumlerine ve so-
mut olaya gore ayrica degerlendirilebilecegi
iddia edilebilir.

IV. SONUC

Gelir paylasimli insaat s6zlesmesinde arsa
sahibinin s6zlesme kapsaminda G¢uncu kisi
konumunda bulunan tuketiciye karsi huku-
ki sorumlulugunun olup olmadigina iligkin
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decision of the General Assembly of the
Court of Cassation without prejudice to
the cases regarding the contract and the
case, if the immovable object is not deliv-
ered within the scope of the principle of
consumer protection or if it is understood
that it is defective, even if it is not from all
the rights granted to the consumer, the
price paid in advance if the consumer re-
turns from the specific performance or
contract. It is necessary to point out that
the producer, as a landowner, is liable for
their refund requests.
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