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ABSTRACT

An ordinary partnership agreement is a contract
in which two or more people undertake to com-
bine their labor or property to achieve a common
purpose. Such a contract is signed as a common
type of partnership across Continental Europe.
This article examines the responsibility the part-
ners have for their debts and the removal of their
joint liability.

KEYWORDS

TURKISH CODE OF OBLIGATIONS,
ORDINARY PARTNERSHIP, PARTNERS'
RESPONSIBILITIES, JOINT LIABILITY

OZET

Adi ortaklik s6zlesmesi, iki ya da daha fazla kisinin
emeklerini ve mallarini ortak bir amaca erismek
Uzere birlestirmeyi Ustlendikleri s6zlesmedir. Bah-
settigimiz bu sozlesme vasitasiyla, Kita Avrupasil
hukuk sisteminde genel kabul goren bir otaklik tipi
olan adi ortaklik kurulmaktadir. Calismamizda or-
taklarin bor¢larindan dolayr muteselsilen sorumlu
olmalar ve ortaklarin muteselsil sorumlulugunun
kaldintmasl incelenecektir.
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REMOVAL OF JOINT LIABILITY OF PARTNERS IN ORDINARY PARTNERSHIP

The ordinary partnership regulated as a contract type under the Code of Obligations
does not constitute a legal entity.

Bir s6zlesme tipi olarak Borclar Kanunu'nda diizenlenmis olan adi ortakhik, tiizel Kisiligi
haiz olmamakla birlikte, bir “ortaklik” olmasi nedeniyle Ticaret hukukunda sirketler
bahsinde incelenmektedir.

y
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1 Nami Barlas, Adi Ortaklik Temeline
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cation, Istanbul, 2016, p.13.
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I.INTRODUCTION

The ordinary partnership regulated as
a contract type under the Code of Obli-
gations does not constitute a legal enti-
ty. However, since it is a “partnership”, it
comes within the corporate context of the
Code of Obligations.

When two or more natural or legal
persons come together in order to ac-
complish a common purpose, they ad-
here to certain rules in order to satisfy
a legally defined minimum capital by
following the legal procedure without
a limitation in terms of purpose. For
those looking for a partnership scheme
involving a simple process and mini-
mum costs, the most reliable procedure
is undoubtedly the “ordinary partner-
ship”.t

This article evaluates the context of ordi-
nary partnership in Turkish Law and the
issue of the partners' joint liability, both
toward each other and toward third par-
ties.

I. GiRiS

Bir s6zlesme tipi olarak Borglar Kanu-
nu’'nda duzenlenmis olan adi ortaklik,
tuzel kisiligi haiz olmamakla birlikte, bir
“ortaklik” olmasi nedeniyle Ticaret huku-
kunda sirketler bahsinde incelenmekte-
dir.

iki veya daha fazla sayida gercek veya tu-
zel kisi, ortak bir amaci gerceklestirmek
Uzere bir araya gelirlerken, amac¢ baki-
mindan bir sinirlamaya bagli olmadan,
belirli sekil kurallarina uymak, kanunen
belirlenmis asgari bir sermayeyi denk-
lestirmek ve yasal proseduru izlemek zo-
runda kalmadan, basit bir islemle ve az
bir masrafla olusturabilecekleri, iliskiler
duzenini diledikleri gibi sekillendirebil-
dikleri bir ortaklik duzeni se¢mek iste-
diklerinde, suphesiz ki en dogru yol “adi
ortaklik” olacaktir.!

Bu ¢alismamizda, adi ortakligin Turk Hu-
kuku’ndaki anlami ve yeri ve ortaklarinin
hem birbirlerine hem de Gguncu kisilere
karsi muteselsil sorumlulugu ele alinarak
irdelenecektir.
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I1. ORDINARY
PARTNERSHIP

Although there is no strict consensus on the
definition of an ordinary partnership, one of
the most common and comprehensive defi-
nitions is that it involves a group of people,
who do not have legal personality, who are
contractually liable to combine their efforts or
resources for acommon purpose and to strive
to achieve this common purpose together.
The ordinary partnership includes a joint aim,
a joint effort, a participation share, and a con-
tractual link to the partnership. In the ordinary
partnership, the subject of the relations be-
tween the partners constitutes the rights and
obligations of those people who come togeth-
er with a company contract. In this regard, the
ordinary partnership agreement regulates the
various debts and obligations of the partners,
the powers they assume, as well as the various
activities of the partners.2 The most distinctive
features of an ordinary partnership are: indi-
vidual responsibility is identifiable, there ex-
ists unity of persons, there is no legal person
or right, the partnership, bases on joint own-
ership of the partnership, and, finally, mutual
responsibility. This final features is the subject
of this article.

Before moving on to a detailed explanation
of mutual responsibility, we first clarify liabil-
ity in the ordinary environment.

1. ADi ORTAKLIK

Adi ortakligin acgik¢a belirlenmis bir tanimi
olmamakla birlikte, en yaygin ve kapsamli
denebilecek tanimlardan birine gore; adi or-
taklik, emeklerini veya araclarini herhangi bir
musterek amac¢ dogrultusunda birlestirerek,
bu amaca ulagsma konusunda birlikte ¢aba
gostermeyi sozlesmeyle birbirlerine karsi yu-
kumlenen kisilerce olusturulan, tuzel kisiligi
bulunmayan bir kisi toplulugudur. Adi ortak-
ligin unsurlan olarak; kisi, musterek amac,
musterek amag ugruna birlikte ¢aba, katilma
pay! ve sozlesme bag@i unsurlarina yer veril-
mektedir. Adi ortaklikta, ortaklar arasindaki
iliskilerin konusunu, bir sirket sézlesmesiile bir
araya gelen Kkisilerin birbirlerine karsi hak ve
borglari teskil eder. Bu bakimdan, adi ortaklik
sozlesmesi, ortaklarin yuklendikleri cesitli borg
ve yukumlalukleri, Ustlendikleri yetkileri ve
ayni zamanda da ortaklarin cesitli faaliyetlerini
duzenler.? Adi ortakligin en belirgin 6zellikleri
ise; bir sahis birliginin olmasi, tuzel kisi veya
hak 6znesi olmamasi, ortakligin kural olarak
elbirligiyle mulkiyet esasina dayanmasi ve son
olarak ¢alismamizin konusunu olusturan mu-
teselsil sorumlulugu sayabiliriz.

Muteselsil sorumluluga iliskin detayli anla-
timimiza gegmeden 6nce konunun daha iyi
anlasilabilmesi adina adi ortalikta borglar-
dan sorumluluga deginmekte fayda oldugu-
nu dasunmekteyiz.
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PARTNERS’ MUTUAL
RESPONSIBILITY MAY
BE CONSIDERED WHERE
ALL THESE CONDITIONS
ARE MET AND THE
RESOURCES THAT MAKE
UP THE DEBT ARE ALSO
PRESENT.

4

FOOTNOTE

3 Hasan Pulasli, Sirketler Hukuku
Serhi, Cilt I, Adalet Publication, Ankara,
2011, p.61.

REMOVAL OF JOINT LIABILITY OF PARTNERS IN ORDINARY PARTNERSHIP

I1l. RESPONSIBILITY
FOR OWN PARTNERSHIP
PAYABLES

The title "results of representation” in TCO
638 / Il constitutes the only legal basis for
responsibility. The legal provision in this title
regulates responsibility both for representa-
tion and for liability for debts. According to
the relevant provision, “(p)artners, together
or through a representative, are jointly liable
toathird party for the debts they have under-
taken within the framework of the partner-
ship relationship, unless otherwise agreed.”
Since an ordinary partnership does not have
a legal personality or a separate governing
body, representation may be considered im-
portant. Although Article 637 / Il of the TCO
assumes that the manager is also authorized
to represent, it may be otherwise regulated
between the parties. It is essential that the
authority regarding the significant savings
transactions to be made by the managing
partner with representative authority is giv-
en unanimously and that this issue should
be clearly stated in the authorization docu-
ment.? In an ordinary partnership, a transac-
tion with third parties takes place with the
participation of all partners or through a rep-
resentative of all partners. These two ways
of performing transactions are the sources
of reliance on a joint liability in an ordinary
partnership. However, legal transactions are
not the only partners’ responsibility. Some
issues regarding debts arising from unfair
action and unjust enrichment will first be
clarified.

For the responsibility for an unfair act to be
considered as the responsibility of the part-
nership, all partners should participate in
the unfair act and perform the act together.
Otherwise, the unfair act of any partner to-
wards a third party will not be the responsi-
bility of the whole partnership. The criteria
for responsibility of a partnership regarding
unjust enrichment does not fall to one or a
few of the partners, but the enrichment of
the partnership as a whole. In other words,
enrichment should have occurred in a situ-
ation in which the whole partnership is in-
volved.

I1l. ADi ORTAKLIKTA
BORCLARDAN
SORUMLULUK

TBK 638/11I'te yer alan “temsilin sonuglan”
adli baslik sorumluluga iliskin tek kanuni
dayanag olusturmaktadir. Bu basligin yer
aldigi kanun hukmu hem temsil sonucu
sorumluluk hem de ortaklarin borg¢lardan
sorumlulugunu duzenlemektedir. ilgili fik-
raya gore: “Ortaklar, birlikte veya bir tem-
silci araciligi ile, bir acunce kisiye kars,
ortaklik iligkisi cercevesinde Ustlendikleri
borg¢lardan, aksi kararlastirilmamigsa ma-
teselsilen sorumlu olurlar.” Adi ortakligin
tazel kisiligi ve ayn bir yonetim organi bu-
lunmadigiicin, temsil 6nem tasir. TBK 637/
[, ydneticinin ayni zamanda temsile yetki-
li oldugunu varsaymis ise de, bunun aksi
kararlastirilabilir. Temsil yetkisine sahip
yonetici ortagin yapacagi onemli tasarruf
islemlerine iliskin yetkinin, butun ortak-
larin oybirligiyle verilmis olmasi ve yetki
belgesinde bu hususun agik¢a belirtilmis
olmasi sarttir.® Adi ortaklikta ucuncu kisi-
lerle iglem, ortaklarin hepsinin katiimiyla
veya tum ortaklari temsilen bir temsilci ara-
ciigiyla gergeklesmektedir. iste saymis ol-
dugumuz bu iki islem gerceklestirme yolu
adi ortakliktaki muteselsil sorumluluga
dayanmanin kaynaklarini olusturmaktadir.
Ancak ortaklarin bor¢lardan sorumlulugu
yalnizca hukuki islemlerden ibaret degil-
dir. Soyle ki, haksiz fiil ve sebepsiz zengin-
lesmeden dogan borglara iliskin olarak da
bazi hususlarn agikliga kavusturmak gerek-
tigini dusunmekteyiz.

Haksiz fiile iliskin sorumlulugun ortakligin
sorumlulugu olarak degerlendirilebilmesi
icin, ortaklarin tumunun haksiz fiile istirak
ederek fiili birlikte gerceklestirmesi gerek-
mektedir. Aksi halde herhangi bir ortagin
Uguncu kisiye yonelik haksiz fiili higbir suret-
te bizi ortakligin sorumluluguna goturmez.
Sebepsiz zenginlesmedeki ortakligin sorum-
luluguna iligkin kriterimiz ise ortaklardan biri
ya da birkaginin degil ortakligin zenginles-
mesidir. Bir diger deyisle zenginlesme ortak-
ligin tamaminin dahil oldugu bir durumda
meydana gelmis olmalidir.
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Partners do not have the responsibility from
the sources of the responsibility of the part-
nership that mentioned above . In order to
say a word about this responsibility, the con-
ditions required for the responsibility of the
partners must be occured . In this context,
firstly, the existence of a general partnership
relationship and the debt undertaken must
be related to the partnership. Another re-
quirement is that the partners should carry
out the debt event together or through a rep-
resentative. The third requirement is that the
debt is undertaken against a third person or
a partner with the title of a third person, and,
as a final condition, there is no consensus
between partners to narrow or remove the
responsibility. Here, the partners’ mutual
responsibility may be considered where all
these conditions are met and the resources
that make up the debt are also present.

IV. JOINT LIABILITY

In ordinary partnerships, the partners are
the party, not the partnership, in carrying
out transactions since ordinary partner-
ship does not constitute a legal person-
ality since the partners are kept directly,
jointly accountable without any limita-
tion . This responsibility is addressed in
Article 638/3 of the TCO as “the type of

Yukarida bahsetmis oldugumuz borglardan
ortakligin  sorumlulugunun kaynaklarinin
varligi bizi ortaklarin sorumluluguna gotur-
meyecektir. Bu sorumluluktan bahsedebil-
mek icin, ortaklarin sorumlulugu igin aranan
sartlarin meydan gelmesi gerekmektedir. Bu
kapsamda ilk olarak, adi ortaklik iliskisinin
varligi ve ustlenilen borcun ortaklikla ilis-
kili olmasi gerekmektedir. Bir diger sart ise,
ortaklarin borcu doguran olayl hep birlikte
veya temsilci araciigi ile gerceklestirmesi
sartidir. Ugtincti sartimiz ise, borcun tguncu
kisi ya da ucuncu kisi sifatini tagiyan bir or-
taga karsi Ustlenilmesi olmakla birlikte, son
sart olarak, sorumlulugun daraltilmasina
veya kaldinlmasina dair anlasma yapilma-
mis olmasini sayabiliriz. iste tim bu sartlarin
olugsmasi ve borcu olusturan kaynaklarin da
varligi halinde ortaklarin mateselsil sorumlu-
lugundan bahsedebiliriz.

IV. MUOTESELSIL
SORUMLULUK

Adi ortaklikta yapilan islemlerde ortaklik degil
ortaklar taraf olacaktir. Bunun sebebi, adi or-
takligin tuzel kisiligi olmadigindan, ortaklarn
sirket borglarindan dolayr sorumlulugunun
birinci derecede, sinirsiz ve kural olarak mute-
selsil olmasidir. Bu sorumluluk, TBK m. 638/3'e

MAKALELER
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REMOVAL OF JOINT LIABILITY OF PARTNERS IN ORDINARY PARTNERSHIP

responsibility in all kinds of debt is joint
liability in an ordinary partnership”. One
of the most important functions of joint
liability is to strengthen the legal status
of the creditor by expanding the scope
of the ability to claim since the creditor
has the right to demand all receivables
from each debtor.*

V. REMOVING JOINT
LIABILITY

Several conditions are provided for the
continuity of joint liability. If these condi-
tions are not met, joint liability is removed.

The first condition is that the partners
shall not decide against the principle of
joint liability. According to Article 638/3,
the principle of joint liability is not ab-
solute as it provides “unless otherwise
agreed” for joint liability.® An agreement
should be signed by the partners in order
to remove this non-absolute responsibili-
ty as determined by law. The agreement
in question may not be sufficient to re-
move joint liability. To do so, the situa-
tion arising from the agreement should

gore “Adi ortaklikta her tur borgtan sorumlulu-
gun turd muateselsil sorumluluktur” hakmu ile
TBK'da deginilmektedir. Muteselsil sorumlu-
lugun en 6nemli islevlerinden birisi talep edi-
lebilirligin kapsamini genisleterek alacaklinin
hukuki durumunu kuvvetlendirmesidir. Cun-
ka muteselsil sorumlulukta alacakl, muteselsil
borclulann her birinden alacaginin tamamini
talep edebilme hakkina sahiptir.*

V. MUTESELSIL
SORUMLULULUGUN
KALDIRILMASI

Muteselsil sorumlulugun gecerliligin devam
edebilmesi icin bir takim sartlar 5ngoéralmus-
tar. Bu sartlann saglanmamasi halinde ma-
kalemizin konusunu olusturan muteselsil so-
rumlulugun kaldinlmasi s6z konusu olacaktir.

Bu sartlardan ilki, ortaklarin muteselsil so-
rumluluk esasini kaldirmamis olmalaridir.
Cunktu TBK m. 638/3'te muteselsil sorum-
luluk icin “aksi kararlastinlmadikga” ibaresi
kullanilarak muteselsil sorumluluk esasinin
mutlak olmadigi ifade edilmistir.® Kanun-
da belirtildigi sekilde mutlak olmayan bu
sorumlulugun kaldinlmasi icin ortaklar ara-
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be notified externally and the creditor's
must give their approval. This is to pro-
tect any third party who has established
a business relationship with the ordinary
partnership. Otherwise, in the absence of
a continuity, it would be equitable to ap-
ply to each partner with a limited share,
since the third person trades with the as-
sumption that he/she can request from
any partner. An exception to the lifting of
joint liability in agreement between the
partners is where the third party has not

sinda bir anlasma yapilmalidir. Ancak so6z
konusu anlasma muteselsil sorumlulugun
kaldinlmasi icin yeterli olmamakla birlikte, an-
lagma sonucu meydana gelen durumun disa
kars! bildirilmesi ve de alacaklinin durumaiilis-
kin onayi gerekmektedir ki muteselsil sorum-
luluk kaldinlmis olsun. Bu husus, ortaklikta is-
lem yapan Gguncu kisiyi korumaya donuk bir
islev icra etmektedir. Aksi halde alacagini her-
hangi bir ortaktan talep edebilecedi zanniyla
islem yapan ucuncu kisinin, teselsulin olma-
digi durumda her bir ortaga payiyla sinirli ola-

Several conditions are provided for the continuity of joint
liability. If these conditions are not met, joint liability is

removed.

Miiteselsil sorumlulugun gecerliligin devam edebilmesi icin
bir takim sartlar ongoriilmiistiir.

been notified, as the third party, the op-
posite side of the transaction, would not
be in good faith. If this person knows that
the principle of joint liability is no longer
available, he/she will no longer be able to
take advantage of this opportunity.®

Another condition for removing joint lia-
bility is that all partners are involved in the
transaction. This condition is necessary
for legal action. Otherwise, we cannot
talk about several liabilities. This require-
ment lies in the phrase "from the partners
(..) from the debts they assume (...)" in
Article 638/3 of the TCO. An exception to
this condition is where the representative
made the transaction. In this case, part-
ners are not required to participate in the
transaction in person.

A second possibility for the removal of
joint liability is where the partners and
the counterparty (creditor) agree, before

rak muracaat edebilecek olmasi hakkaniyete
aykinlik teskil edecektir. Muteselsil sorumlu-
lugun kaldinldigini dair ortaklar arasinda ya-
pilan anlasmanin disa bildirilmeden gecerlilik
kazanamamasinin istisnasi islemin karsi tarafi
olan tguncu kisinin iyi niyetli olmamasidir. Bu
kisi muteselsil sorumluluk esasinin kaldinlmisg
oldugunu biliyorsa artik teselsulden faydala-
namayacaktir.®

Bir diger sart ise, tum ortaklarin isleme ka-
tilmis olmasinin gerekliligidir. Hukuki islem
yapabilmek i¢in de gerekli olan bu sart mu-
teselsil sorumlulugun da dogmasi agisindan
da gereklidir. Aksi halde muteselsil sorum-
luluktan bahsedemeyiz. Bu sartin kanuni
dayanagini TBK m. 638/3'te kullanilan “or-
taklar birlikte veya bir temsilci araciigi ile...
ustlendikleri borglardan...” ibaresi olustur-
maktadir. Ancak bu sartin istisnasini islemi
temsilcinin yapmis olmasi durumudur. Bu
durum neticesinde ortaklarin isleme bizzat
katilmalar aranmamaktadir.
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the establishment of the contract or, at
the latest, at the time of entering into the
contract, that the principle of joint liability
is no longer valid if the partners assume
responsibility for the debt severally. If
the partners decide on this as an internal
transaction and stipulate in the agree-
ment that joint liability will not be an is-
sue, this may not be sufficient to remove
the principle of mutual responsibility in
the transaction security at the market and
protect those third parties acting in good
faith. However, if the creditor knows or
the creditor is able to know about this ar-
rangement, then the partners will be free
from mutual responsibility against the
principle of trust.”

Borcu doguran sézlesmenin kurulusundan
once veya en gec¢ sozlesme aninda ortak-
lar ile karsi akit (alacakli) arasinda ortaklarin
bor¢tan dolayr muteselsilen degil de belirli
paylar oraninda sorumlu olacaklari kararlas-
tinlmis ise artik muateselsil sorumluluk ilkesi
devre disi kalir. Bir diger muteselsil sorum-
lulugun kaldinlmasi ihtimali ise, muteselsil
sorumlulugun s6z konusu olmayacagi sade-
ce bir i¢ islem olarak ortaklar arasinda karar-
lastinlmigsa, 6zellikle ortaklik s6zlesmesine
bu yolda hukim konulmussa, piyasadaki
islem guvenligi ve iyiniyetli t¢cuncu kisilerin
korunmasi dusuncesiyle, bu durum mute-
selsil sorumluluk esasinin bertaraf edilmesi
bakimindan yeterli olmaz. Ancak alacakli bu
duzenlemeyi biliyorsa veya bilebilecek du-
rumda ise, bu takdirde guven prensibi kar-
sisinda ortaklar muteselsilen sorumluluktan
kurtulurlar.”
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VI. CONCLUSION

Ordinary partnerships are partnerships that
do not have a legal personality. This partner-
ship may be established by the combination
of at least two real or legal works in a con-
tractual relationship and is not subject to
any form as a rule. Since an ordinary partner-
ship does not have a legal personality and
the ordinary partnership agreement does
not create a new legal entity, the communi-
ty does not have the ability to exercise civil
rights. For this reason, debts and receiv-
ables arising from all ordinary partnership
legal transactions with third parties shall
arise above the partners in this partnership.
Article 638/3 of the TCO states that "(i)n the
ordinary partnership, the type of respon-
sibility for all types of debt is several types
of responsibility." The joint liability principle
may be removed between the partners for a
certain share rate in the ordinary partnership
agreement. However, the creditor should be
aware or, at least, should be able to know
that such an arrangement may be decided
between the parties. Thus, partners’ joint li-
ability may be removed in an ordinary part-
nership.

y
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meydana gelen toplulugun bir buttn olarak
medeni haklar kullanma yetenegi yoktur.
Bu nedenle adi ortakligin tguncu kisilerle
gercgeklestirmis oldugu tam hukuki islemler-
den dogan borgc ve alacaklar Adi ortaklikta-
ki ortaklarin Gzerinde dogmaktadir. iste bu
durum, TBK m. 638/3'de “Adi ortaklikta her
tar borgtan sorumlulugun tara muteselsil
sorumluluktur.” seklinde hukme baglanmis-
tir. Muteselsil sorumluluk ilkesinin devre disi
kalmasi icin ortaklar arasinda belirli bir pay
oraninda anlasilmasi mumkundur. Bir diger
yol ise i¢ islem ile ortaklar arasinda mutesel-
sil sorumlulugun devre disi birakilmasidir.
Ancak bu yolla muteselsil sorumlulugun kal-
dinlmasi igin alacakli bu duzenlemeyi biliyor
olmali veya bilebilecek durumda olmaldir.
Bu saymis oldugumuz iki sekilde adi ortak-
likta ortaklarin muteselsil sorumlulugunun
kaldinlmasi s6z konusu olacaktir.
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