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ABSTRACT

At the end of the twentieth century, human society
experienced a transformation of information tech-
nology similar to the industrial revolution. As well
as social, political and cultural changes, advances
in computer technology and the spread of internet
usage led to the establishment of a new economy.
Google LLC, a multinational based in the United
States, was established on the wave of this change
and performed out as one of the giants of the tradi-
tional economy.’ Operating in many fields includ-
ing search engine, online advertising, cloud stor-
age services, software and hardware production,
Google has gained a significant amount of eco-
nomic power.2 This development has been subject
of competition authority investigations around the
world. The purpose of this article is to review the
competition authorities’ decisions regarding the vi-
olation of competition by Google LLC, one of the
most significant information technology compa-
nies to have become a regular part of daily life.
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OZET

Yirminci yuzyilin sonunda, insanlik sanayi devrimiyle
yasadiginin benzeri bir donusumu, bilgi devrimi/tek-
noloji devrimi ile yasamistir. Bilgisayar teknolojisin-
deki ilerlemeler ve internetin yayginlasmasi sosyal,
siyasal ve kulturel degisimle birlikte yeni bir ekono-
minin de dogmasina yol acmistir. Google LLC de bu
degisimle ortaya c¢ikan ve geleneksel ekonominin
devlerini geride birakan™ Amerika Birlesik Devletleri
merkezli cokuluslu bir sirkettir. Aramna motoru, gevri-
mici reklamcilik, bulut depolama hizmetleri, yazilim
ve donanim Uretimi dahil bircok alanda? faaliyet gos-
teren ve bu faaliyet konularinin birgogunda énemli
bir ekonomik gug elde eden sirket, dunya genelin-
de rekabet otoritelerinin kararlarina konu olmustur.
Isbu makalenin amaci, artik gunluk hayatin ayrilmaz
bir parcasi haline gelmis buyuk bilisim firmalarindan
Google LLC hakkindan son doénemde rekabet otori-
teleri tarafindan verilmis olan rekabet ihlali kararlari-
nin incelenmesidir.
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AN ANALYSIS OF DECISIONS REGARDING “GOOGLE"
BY COMPETITION AUTHORITIES

The fact that companies providing services over the web can provide their services far
beyond the borders of a country, regardless of where their activities are located,
necessitates that the competition law of the country where the restrictive effect to
competition arises has to be taken as a basis.

Internet uzerinden hizmet sunan firmalarin, hizmetlerini ulke smirlarinin cok otelerinden
verebilmeleri faaliyetlerinin nerede olduguna bakilmaksizin rekabeti kisitlayici etkinin
dogdugu yerin rekabet hukuku bakimindan esas alinmasini gerekli kilmaktadair.

4

FOOTNOTE

1 Alphabet Inc., owned by Google
LLC has become the fourth company
with the highest market value in the
orld.leaving behind almost all energy,
automotive and media companies.
(https://fxssi.com/top-10-most-valu-
able-companies-in-the-world) (Access
date: 22.04.2020)

2 https://about.google/intl/en/prod-
ucts/ (Acces date: 18.03.2020)

3 Competition law, which emerged in
response to the strengthening of mo-
nopolies (trust) in certain industries in
the USA, is mostly called antitrust law.

4 A. licak, Sherman Antitrost Yasa-
sinin Ortaya Cikisi: Yanilsamalar ve
Gergekler, Rekabet Kurumu Uzmanlik
Tezi, Ankara, 2003

5 https://www.businessinsider.com/
how-google-retains-more-than-90-of-
market-share-2018-4 (Access date:
19.04.2020)

6 https://www.idc.com/promo/smart-
phone-market-share/os (Access date:
20.04.2020)

7 https://www.statista.com/statis-
tics/544400/market-share-of-inter-
net-browsers-desktop/ (Access date:
19.04.2020)

8 https://www.ab.gov.tr/8-rekabet-poli-
tikasi_73.html (Access date:
21.04.2020)

9 In 2004, due to the delivery of media
player embedded software system
and in 2009 unable usage of browser
except the one in the software system
Microsoft Inc., in 2009 due to the pres-
sure applied on computer producers
on not using of AMD’s microchips Intel
Inc., in 2017 due to the misleading

oc Comission on Whatsapp services
acquisation Facebook has been
sanctioned by the Commision.
https://money.cnn.com/2018/07/18/
technology/eu-biggest-fines-tech/in-
dex.html (Access date: 20.04.2020)

. INTRODUCTION

Competition law aims at providing and
maintaining a competitive environment, one
of the fundamental concepts of the free mar-
ket. Competition authorities apply competi-
tion rules with the aim of preventing compa-
ny mergers and acquisitions from violating
competition by abusing market power. The
first modern competition law was the Sher-
man Antitrust Law,®> which came into force
in 1890 in response to monopolies deter-
mining production, price, and market share
and preventing new players from entering
the railroad and oil fields markets.* Today,
many countries that have embraced the free
market economy have many regulations on
competition.

Given that Google controls 90%° of the
search engine market, 86%° of the mobile
operating system market and 66%’ of the
internet browser market worldwide, and is
the largest player in the markets of all the re-
maining services the group provides, it is not
surprising that the company attracted the at-
tention of competition authorities in almost
every country.

I. GiRiS

Rekabet hukuku, serbest piyasanin dayandi-
@1 temel kavramlardan biri olan rekabet orta-
minin saglanmasini ve korunmasini amaglar.
Bu bakimdan rekabet hukuku kurallariyla re-
kabeti olumsuz etkilemesi muhtemel sirket-
ler arasi birlikteliklerin, rekabeti etkileyebile-
cek devralma ve birlesmelerin ya da sahip
olunan pazar gucunun koétuye kullanilmasi-
nin dnlenmesi amaclanmaktadir. Demiryolu,
petrol gibi alanlarda olusan tekellerin are-
tim, fiyat, pazar payini belirleyebilmesi ve bu
alanlara yeni oyuncularin girmesini engel-
lemelerine dogan tepkiyle 1890'da yururlu-
ge giren Sherman Antitrost Yasasi® modern
rekabet hukukunun baslangici olarak kabul
edilmektedir®. Bugun serbest piyasa ekono-
misini benimsemis bircok Ulkede rekabet
hukukuna iligkin duzenlemeler mevcuttur.

Dunyadaki arama motoru pazarinda %90°,
mobil igletim sistemi pazarinda %86¢, inter-
net tarayici pazarinda %66’ paya sahip, hiz-
met verdigi geri kalan hemen tum servisler-
de deilgili piyasadaki en buyuk oyuncu olan
Google'in, rekabet hukukunun amaglari du-
sunuldugunde, hemen her Ulkede rekabet
otoritelerinin dikkatini cekmis olmasi sasirti-
cl olmasa gerektir.

84

GSI ARTICLETTER

I1. DECISIONS OF
COMPETITION
AUTHORITIES

A. European Commission
Decisions on Google

The General Directorate of Competition,
which is affiliated to the European Com-
mission, protects the European Union’s
competitive environment and expands
the culture of competition. The Direc-
torate is the unit responsible for ensur-
ing that the markets serve on behalf of
consumers, entities, and society.® The
European Commission, which has im-
posed penalties on various American
technology companies,’ has imposed
the highest fines on Google for violation
of competition as a result of three differ-
ent investigations.

The first investigation had launched on
November 10, 2010, after other compa-
nies complained that Google used an
algorithm on their search engine that
gave a lower ranking to other compa-
nies in search results. The investiga-
tion lasted five years. The Commission
ruled that Google abused its dominant
position and gained an unfair advan-
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Il. REKABET
OTORITELERININ
KARARLARI

A. Avrupa Komisyonu’'nun
Google Kararlan

Avrupa Komisyonu'na bagli Rekabet Genel
Mudurlagu, Avrupa Birligi'nin  piyasalardaki
rekabet ortamini koruyup rekabet kualtaranu
yayginlastirarak, piyasalarin; tuketicilerin, islet-
melerin ve toplumun c¢ikarlar dogrultusunda
hizmet etmesini saglamakla gorevli birimidir®.
Daha once farkli Amerikali teknoloji sirketleri-
ne de yaptinmlar uygulayan’ Avrupa Komisyo-
nu, Ug farkli sorusturma sonucu, su ana kadar
Google icin verilmis en yuksek rekabeti ihlal
kaynakli cezalara hukmetmistir.

Bunlardan ilki 10 Kasim 2010 tarihinde, Go-
ogle'in farkli algoritmalar kullanarak arama
motorunda kendileriyle ilgili sonuglarn daha
alt siralarda gosterdigine dair Gguncu taraf
sirketlerce yapilan sikayetler Uzerine baslati-
lan sorusturma sonucu gelmistir. Bes yil siren
sorusturma sonunda, ¢evrimici satilan tranler
arasinda urun ve fiyat karsilastirmasi yapan
kendi Urunu “Google Shopping” uygulama-
siyla istedigi pazar oranini yakalayamayan
Google'in, arama motoru pazarindaki hakim
durumunu kétuye kullanarak, kendi arunu-
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* Google LLC, ABD merkezli, tam
dunyada hizmet veren Alphabet

Inc. Holding'i altinda érgutlenmis
¢ok uluslu sirkettir. internet arama
motoru, isletim sistemleri, gevrimici
video sunum servisleri, farkli alanlarda
donanim uretimi de dahil gesitli
alanlarda verilen hizmetlere iliskin
tam kararlar icin anilan holdingin de
cekirdegini olusturmus sirketin adinin
kullanilmasi uygun géralmustar.

1 Google LLC'nin bunyesinde bulun-
dugu Alphabet Inc. enerji, otomotiv,
medya firmalarinin hemen tamamini
geride birakarak dunyanin piyasa
degeri en yuksek dorduncu sirketi
olmustur. (https:/fxssi.com/top-10-
most-valuable-companies-in-the-
world) (Erisim tarihi, 22.04.2020)

2 https://about.google/intl/en/prod-
ucts/ (Erisim tarihi, 18.03.2020)

3 ABD'de belirli endustrilerde olusan
tekellerin (trost) guclenmesine karsi
tepki olarak ortaya ¢ikan rekabet
hukuku daha ¢ok antitrost hukuku
olarak adlandirilmaktadir.

4 A. licak, Sherman Antitrost Yasa-
sinin Ortaya Cikigi: Yanilsamalar ve
Gergekler, Rekabet Kurumu Uzmanlik
Tezi, Ankara, 2003.

5 https://www.businessinsider.com/
how-google-retains-more-than-90-
of-market-share-2018-4 (Erisim tarihi,
19.04.2020).

6 https://www.idc.com/promo/smart-
phone-market-share/os (Erigim tarihi,
20.04.2020).

7 https://www.statista.com/statis-
tics/5644400/market-share-of-inter-
net-browsers-desktop/ (Erisim tarihi,
19.04.2020).

8 https://www.ab.gov.
tr/8-rekabet-politikasi_73.html (Erigim
tarihi, 21.04.2020).

9 Komisyon, Microsoft Inc. igin 2004
yilinda, isletim sistemi icerisine
medya oynaticisini gémulu olarak
gondermesi ve 2009 yilinda isletim
sistemi igindeki tarayici disinda

farkli tarayicilarin kullanilamamasi
dolayisiyla; Intel Inc. i¢in 2009 yilinda,
bilgisayar Ureticilerini rakip firma olan
AMD'nin mikrogiplerini kullanmama-
lar konusunda yapilan baski nedeni-
yle; Facebook Inc. i¢in 2017 yilinda
Whatsapp hizmetinin satin alinmasi
esnasinda Komisyon'un yaniltilmasi
gerekgesiyle ceza uygulamistir.
https://money.cnn.com/2018/07/18/
technology/eu-biggest-fines-tech/in-
dex.html (Erisim tarihi, 20.04.2020).
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10 The Google Search (Shopping),
https://ec.europa.eu/competition/
elojade/isef/case_details.cfm?proc_
code=1_39740 (Access date:
19.04.2020)

11 https://ec.europa.eu/compe-
tition/elojade/isef/case_details.
cfm?proc_code=1_40099 (Access
date: 19.04.2020)

12 https://ec.europa.eu/compe-
tition/elojade/isef/case_details.
cfm?proc_code=1_40411 (Access
date: 19.04.2020)

13 Federal Antimonopoly Service -
FAS http://en.fas.gov.ru/ (Access date:
21.04.2020)

14 Turkiye ve Rusya’da Rekabet
Politikas! ve Rekabet Hukuku, Dog,Dr.
Hulya Goktepe, 2013 https://www.
avekon.org/papers/690.pdf (Access
date: 21.04.2020)
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tage by activating algorithms that, in
search results, put its own products at
the front of other firms that provide the
same services as it had been unable to
achieve its desired market rate with its
application “Google Shopping”, which
compares online products and prices.
On June 27, 2017, Google was found
liable and fined €2.4 billion,' the high-
est fine imposed by the European Com-
mission. After the decision, Google
separated the product from its search
engine and established a separate
company which continues the service.

A further investigation looked at Goo-
gle’s dominance in the mobile operat-
ing systems market. Launched by the
Commission on April 15, 2015, the in-
vestigation revealed that Google used
its market position to ensure that hard-
ware producers and GSM operators
preinstalled Google Search Engine and
Google Chrome on their phone devic-
es, including contractual clauses to
prevent producers from using different
operating systems developed using
the open-source Android operating
system. On July 19, 2018, Google, was
found liable for abuse of its dominant
position in the mobile operating sys-
tem market, and was fine the highest
ever fine of €4.3 billion. In addition, the
European Commission imposed a man-
datory update to the operating system
to include interfaces where users can
select the software they want, and for
amendments to the contracts between
business partners and Google removing
clauses restricting competition. After
the decision, Google announced that
European Android users would be giv-
en the option of choosing software as a
search plugin and online browser.!

During the Google Shopping investiga-
tion referred to above, the Commission
also found a violation of EU Competi-
tion Law regarding AdSense, Google's
digital advertising service. In an inves-
tigation launched on July 14, 2016, the
Commission found that Google abused
its dominant position in the digital ad-
vertisement market by encouraging its

nun vermis oldugu sonugclar ayni hizmeti ve-
ren diger firmalarnn sonuglarinin 6nune gegi-
ren algoritmalan devreye soktugu, boylelikle
kendi Uriinune haksiz avantaj sagladig tespit
edilmistir. 27 Haziran 2017 tarihinde Google
suclu bulunmus ve Avrupa Komisyonu tarafin-
dan o guine kadar verilmis en buyuk ceza olan
2.4 milyar EURO ile cezalandinlmigtir'. Karar
sonrasi Google Shopping urininu arama
motorundan ayiran Google s6z konusu Urdnu
sunmak icin ayn bir istirak kurmus, faaliyetler
halen kurulan bu yeni sirket tUzerinden devam
etmektedir. Google Shopping sorusturmasi
esnasinda Komisyon, Google'in dijital rek-
lam servisi olan AdSense ile ilgili AB Rekabet
Hukuku'nun ihlal edildigine dair tespitlerde
bulunmustur. Tespitlere gore Google, is ortak-
larindan AdSense diginda benzer bir Grunle
calismama taahhudu almakta, Google reklam-
larinin her zaman rakip firmalarin reklamlarinin
onunde yer alacak sekilde yerlestirilmesini da-
yatmaktaydi. Konuyla ilgili 14 Temmuz 2016
tarininde baslatilan sorusturma sonucu, 20
Mart 2019'da Google'a, dijital reklamcilikta-
ki hakim durumun kétuye kullanilmasindan
dolay! 1.49 milyar EURO para cezas! kesildi".
Avrupa Komisyonu para cezasinin yaninda
Google'inis ortaklariyla yapmis oldugu sozles-
melerdeki munhasirlik hakamlerinin ve reka-
beti engelleyici diger hukumlerin kaldirilarak
sozlesmelerin tadil edilmesine karar vermistir.

Android isletim sistemiyle mobil isletim sistemi
pazarinda hakim durumda bulunan Google,
donanim (telefon) Greticilerine isletim sistemini
kullanabilmeleri icin kendi hizmetlerinin timu-
nun telefonlara Uretim hattinda yuklenmesini,
son kullaniciya aktif ve gériinur bigimde (ana
kullanici ekranina yuklu olarak) ulastinlmasini
sart kosuyordu. 15 Nisan 2015te Komisyon
tarafindan baglatilan sorusturmada, Google
tarafindan donanim Ureticilerine ve GSM ope-
ratorlerine Google Arama Motoru eklentisi-
nin ve Google Chrome ¢evrimici tarayicisinin
cihazlara o6nyuklenmesinin sart kosuldugu,
Ureticilerin acgik kaynak kodlu Android isletim
sistemi kullanilarak gelistirilen farkli isletim
sistemlerini kullanmasinin énune gecildigi tes-
pit edildi. 19 Temmuz 2018'de mobil isletim
sistemi pazarindaki hakim durumunu koétuye
kullandigi tespit edilen Google'a, Komisyon
tarafindan rekabet kurallarini ihlalden verilmis
en yuksek para cezasi, 4.3 milyar EURO ceza
verildi. Yine diger kararlarinda oldugu gibi Av-
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partners not to work with any service
other than AdSense by always placing
Google ads before those of compet-
itors. Google was fined €1.49 billion
on March 20, 2019." In addition, the
European Commission amended the
agreements between Google and its
business partners by removing the ex-
clusivity and other anti-competition
clauses.

B. Russian Federation
Competition Authority Decisions

The Competition Authority of the Rus-
sian Federation (Federal Anti-Monopoly
Service®), founded based on the Federal
Law on the Protection of Competition No.

REKABET OTORITELERININ “"GOOGLE«" HAKKINDA
VERMIS OLDUGU KARARLARIN INCELENMESI

rupa Komisyonu para cezasinin yani sira igle-
tim sisteminin kullanicilara istedikleri yaziimla-
ri secebilecekleri arabirimleri icerecek bicimde
guncellenmesine ve is ortaklanyla Google
arasindaki sozlesmelerde rekabeti kisitlayici
hukumlerin kaldinlmasina hikmetmistir. Karar
sonrasl Google, Avrupali Android kullanicilari-
na arama eklentisi ve ¢cevrimici tarayici olarak
kullanilacak yazilim i¢in se¢im yapma imkani
verilecegini ilan etmigtir'>

B. Rusya Federasyonu Rekabet
Otoritesi'nin Kararlan

16 Haziran 2006 tarihli ve 135-FZ numarall
Rekabetin Korunmasi Hakkinda Federal Ka-
nun’a dayanilarak olusturulmus Rusya Fe-
derasyonu Rekabet Otoritesi (Federal Tekel

The European Commission amended the agreements
between Google and its business partners by removing the
exclusivity and other anti-competition clauses.

Karar sonrasi Google, Avrupali Android kullanicilarina
arama eklentisi ve cevrimici tarayici olarak kullanilacak
yazilim icin secim yapma imkan verilecegini ilan etmistir.

135-FZ dated 16 June 2006, is entitled to
apply sanctions on foreign legal entities
if they affect competition in the Russian
Federation.'* The Authority opened an
investigation into Google on February
20, 2015 following a complaint from the
Russian domestic search engine compa-
ny Yandex Ltd.

Yandex alleged that Google caused un-
fair competition by abusing its market
dominance. The investigation was car-
ried out in parallel to the European Com-
mission's investigation into the Android
operating system. Google was accused
of forcing device manufacturers to prein-
stall their products on devices and of im-
posing contracts restricting the installa-

Karsiti Kurum'3), tipki Avrupa Birligi duzenle-
melerinde oldugu gibi Rusya federasyonun-
daki rekabeti etkilemek kaydiyla yabanci
tazel kisilere de yaptinm uygulayabilmekte-
dir'*, Bu kapsamda Otorite, yerel arama mo-
toru sirketi Yandex Ltd.'nin sikayeti Uzerine
20 Subat 2015 tarihinde Google hakkinda
sorusturma baslatilmasina karar vermistir.

Sikayette Google'in mobil isletim sistemlerin-
deki pazar hakimiyetini kullanarak haksiz re-
kabete yol actigi iddia edilmekteydi. Avrupa
Komisyonu'nun Android igletim sistemine ilis-
kin sorusturmasina paralel olan ve anilan so-
rusturmayla yakin tarihlerde yurutulen sorus-
turmada, Google donanim Ureticilerini kendi
urunlerinin cihazlara yuklenmesi konusunda
zorlamakla, alternatif Granlerin yuklenemeye-
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10 https://ec.europa.eu/compe-
tition/elojade/isef/case_details.
cfm?proc_code=1_39740 (Erisim
tarihi, 19.04.2020).

11 https://ec.europa.eu/compe-
tition/elojade/isef/case_details.
cfm?proc_code=1_40411 (Erisim
tarihi, 19.04.2020).

12 https://ec.europa.eu/compe-
tition/elojade/isef/case_details.
cfm?proc_code=1_40099 (Erisim
tarihi, 19.04.2020).

13 Federal Antimonopoly Service -
FAS http://en.fas.gov.ru/ (Erisim tarihi,
21.04.2020).

14 Turkiye ve Rusya’da Rekabet
Politikas ve Rekabet Hukuku, Dog,Dr.
Hulya Goktepe, 2013 https://www.
avekon.org/papers/690.pdf (Erigim
tarihi, 21.04.2020).
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15 http://en.fas.gov.ru/press-center/
news/detail.ntml?id=49774 (Access
date: 13.03.2020)

16 https://www.reuters.com/article/
us-france-google/france-fines-google-
150-million-euros-for-opaque-adver-
tising-rules-idUSKBN1YO102 (Access
date: 21.04.2020)

17 https://www.autoritedelaconcur-
rence.fr/en/decision/relative-des-pra-
tiques-mises-en-oeuvre-dans-le-sec-
teur-de-la-publicite-en-ligne-liee-aux
(Access date: 05.04.2020)

18 https://www.cci.gov.in/node/3696
(Access date: 20.04.2020)
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tion of alternative products. Google was
also accused of threatening manufac-
turers who refused to accept their terms
with blocking their access to the Google
Play app, even though the operating sys-
tem itself is open source. In addition, it
also used pressure for the placement of
the its own applications on devices main
screens.

As a result of the investigation, Google
was found liable for preventing compe-
tition by abusing its dominant position.
Google appealed the decision, which was
upheld by the higher court. Google nego-
tiated a conditional settlement with the
Authority and accepted fines amounting
to a total of 438 million rubles (approxi-
mately USD 6.75 million at the exchange
rate as per the date of the penalty). Goo-
gle also agreed to remove provisions from
agreements with hardware manufacturers
preventing competition, to add interfaces
where users can choose different software
for newly manufactured devices, and to
offer updates enabling similar choices for
devices in current use."

C. The French Competition
Authority’'s Decisions on Google

The French Competition Authority (Autorité
de la Concurrence) is another institution
that acted against Google for activities vio-
lating competition.

On December 19, 2019, as a result of a
four-year investigation following a com-
plaint from the French software company
Gibmedia, which owns websites offering
weather forecasts and archiving services,
the Authority fined Google Inc. (including
Economic Integrity, Alphabet Inc., Goo-
gle LLC, Google Ireland Ltd, and Google
France) €150 million.'s Gibmedia argued
that the Google Ads ad service accounts
were terminated without any notification.
Economic Integrity is considered to pres-
ent if one of the companies controls legal-
ly or actually controls other company or
companies.

cegine dairanlasmalaryapmakla suglaniyor-
du. Google, her ne kadar igletim sistemi acik
kaynak kodlu olsa da kendi sartlarini kabul
etmeyen Ureticileri igletim sistemi Uzerinde
kullanilabilen yazilimlarin yer aldigi Google
Play uygulamasina erigsimlerini engellemek-
le tehdit ediyordu. Yine kendi uygulamalari-
nin cihazlarin ana kullanici ekranlarinda yer
almasi konusunda baski olusturuyordu.

Yapilan sorusturma sonucu Google hakim
durumu koétuye kullanarak rekabete engel
olmaktan suclu bulundu. itiraz edilen karar
ilgili mahkeme tarafindan onaylandiktan
sonra Otorite ile masaya oturan Google,
belirli kosullar ve para cezasiyla uzlasma
yolunu tercih etti. 438 milyon Ruble (ceza
tarihindeki kur ile yaklasik 6.75 milyon
USD) para cezasini kabul eden Google,
donanim ureticileri ile yapmis oldugu an-
lasmalardan rekabeti engelleyecek hu-
kumleri kaldirmayi, yeni tretilecek cihazlar
icin kullanicilara farkli yaziimlar secebile-
cekleri arabirimleri eklemeyi ve halihazirda
kullanilan cihazlar i¢in de benzer segimleri
icerecek guncelleme yapmayi kabul etmis
oldu.™

C. Fransa Rekabet Otoritesi'nin
Google Karari

Fransiz Rekabet Otoritesi (Autorite de la Con-
currence) rekabeti ihlal eden faaliyetleri ne-
deniyle Google hakkinda islem tesis etmis
bir bagka kurumdur.

Gibmedia isimli, hava tahminleri, arsivleme
servisleri sunan internet sitelerine sahip
Fransiz yazilm firmasinin sikayeti Uzerine
baslayan ve dort yil stren sorusturma sonu-
cu Otorite, 19 Aralik 2019 tarihinde Google
Inc. (Ekonomik Butunluk halinde Alphabet
Inc., Google LLC, Google Ireland Ltd, Goog-
le France) hakkinda 150 milyon EURO para
cezasina hukmetmistir.'* Gibmedia, Google
Ads reklam servisi hesaplarinin kendilerine
herhangi bir bildirim yapilmadan sonlandi-
nldigini ileri surmastar. Ekonomik Butunluk,
sirketlerden birinin digerini ya da digerlerini
hukuki ya da fiili olarak kontrol etmesi olarak
tanimlanmistir.
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The Authority decided that Google
abused its dominant market position
through its agreements with business
partners and was able to amend con-
tracts unilaterally. It was decided that the
terms of Google are far from neutrality
and predictability in terms of the usage of
Google Ads; it is stated that Google which
has a 90% market share in digital adver-
tising, should provide a fair access to the
Google Ads service.'” The decision is not
yet finalized.

D. The Indian Competition
Authority’s Decision on Google

As part of an investigation in 2012 following
a complaint about unfair results on the Goo-

REKABET OTORITELERININ “"GOOGLE«" HAKKINDA
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Otorite, i ortaklariyla yapmis oldugu sozles-
meler ve bu sozlesmelerin tek tarafli olarak
degistirilebilmesinde Google'in hakim piya-
sa pozisyonunu kotuye kullandigini tespit
etmistir. Google Ads kullanimi ile ilgili Goog-
le'in sozlesmelerinde kullandigr kurallarin
tarafsizlik ve 6ngorulebilirlikten uzak oldugu
tespit edilmis; dijital reklamcilikta %90 pazar
payina sahip bulunan Google'in, Google
Ads hizmetine adil bir ulasim saglamasi ge-
rektigi belirtilmistir.’” Mahkemeye tasinan
karar halen kesinlesmeyi beklemektedir.

D. Hindistan Rekabet
Otoritesi’'nin Google Karari

Google internet arama motorunun, adil ol-
mayan sonuglar vermesiyle ilgili bir sikayet

Economic Integrity is considered to present if one of
the companies controls legally or actually controls other

company or companies.

Ekonomik Biitiinliik, sirketlerden birinin digerini ya da
digerlerini hukuki ya da fiili olarak kontrol etmesi olarak

tanimlanmistir.

gle internet search engine, the Competition
Commission of India upheld the allegations
and, on February 8, 2018, fined Google 1.36
billion Rubles (with an exchange rate of ap-
proximately 21.1 million USD on the date
of penalty) due to its abuse of its dominant
market position. The Commission found that
by manipulating the Google search engine
algorithm, the results of Google's own ser-
vices came above the results of other com-
panies. It was concluded that this action
created unfair competition as users gen-
erally respond to the top options in search
results.’

Uzerine 2012 yilinda baslayan sorusturma
kapsaminda Hindistan Rekabet Komisyonu
(Competition Commission of India), iddialar
dogrulayarak Google'l piyasadaki hakim po-
zisyonun kotaye kullanilmasi dolayisiyla 8
Subat 2018 tarihinde, 1.36 milyar Rupi (ceza
tarinindeki kur ile yaklasik 21.1 milyon USD)
para cezasi kesmistir. Komisyon, Google'in
arama motorunun dayandidi algoritmayi ma-
nipule ederek, kendi hizmetine ait sonuclari
diger firmalarin sonuglarinin Gzerinde goster-
digi tespit edilmis, kullanicilarin arama sonuc-
larinda genelde yukarida bulunan segenek-
leri kullaniyor olmasi dolayisiyla bu eylemin
haksiz rekabet olusturdugu karar verilmigtir.'*
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15 http://en.fas.gov.ru/press-center/
news/detail.html?id=49774 (Erisim
tarihi, 13.03.2020).
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16 https://www.reuters.com/article/
us-france-google/france-fines-google-
150-million-euros-for-opaque-adver-
tising-rules-idUSKBN1YO102 (Erigim
tarihi, 21.03.2020).

17 https://www.autoritedelaconcur-

rence.fr/en/decision/relative-des-pra-
tiques-mises-en-oeuvre-dans-le-sec-

teur-de-la-publicite-en-ligne-liee-aux

(Erigim tarihi, 05.04.2020).

18 https://www.cci.gov.in/node/3696
(Erigim tarihi, 20.04.2020).
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A further claim that unfair competition was
caused by abusing its dominant market po-
sition with the Android operating system is
still under investigation by the Commission,
and contracts with hardware manufacturers
are being examined, as they were by the Eu-
ropean Commission and the Russian Com-
petition Authority, as they evaluate whether
it constitutes unfair competition for other
companies providing services."

E. The Turkish Competition
Authority’s Google Decisions

1. Decision on the Mobile
Operating System and the
Delivery of Mobile Applications
and Services

As a result of an investigation launched
following a complaint by another search
engine company, Yandex Ltd., the Turkish
Competition Authority found that Economic
Integrity of Google Inc, Google International
LLC, and Google Advertising and Marketing
Ltd. Sti. abused its dominant position in the
mobile operating system market by impos-
ing obstacles and obligations on hardware
manufacturers. The Authority decided that
these actions were an abuse of its domi-
nant position as regulated in Article 6 of the
Law on the Protection of Competition No.
4054, and issued an administrative fine of
93,083,422.30 Turkish Lira to the Econom-
ic Integrity companies, and also ordered
amendments to the anti-competitive provi-
sions in the contracts executed with hard-
ware manufacturers.?®

In its decision, the Authority first determined
that Economic Integrity has a dominant po-
sition in the market of mobile operating sys-
tems and software delivery for the mobile
operating system. In reference to the deci-
sion given by the European Commission,
the Authority evaluated Google's acts of vi-
olation separately. Firstly, Google enabled
access to Google Play, which is the only
platform for users to access software that
can be used on the operating system, only if
the other Google services were preinstalled
on devices and delivered to the user. Again,

Alinan bu karar disinda, Android igletim sis-
temi ile piyasadaki hakim pozisyon kulla-
nilarak haksiz rekabete yol acildigina dair
iddia, halen Komisyon tarafindan arastiril-
makta olup, Avrupa Komisyonu ve Rusya
Rekabet Otoritesi kararlarina da konu oldu-
gu bicimde donanim ureticileri ile yapilan
sOzlesmeler incelenmekte, s6zlesmelerdeki
munhasirlik maddelerinin Google ile benzer
hizmetleri sunan diger firmalar icin haksiz
rekabet teskil edip etmedigi degerlendiril-
mektedir.”

E. Turkiye Rekabet Kurumu’'nun
Google Kararlari

1. Mobil isletim Sistemi ve
Mobil Uygulama ve Hizmetlerin
Sunumuna iliskin Karar

Rekabet Kurulu, bagka bir arama motoru
firmasi Yandex Ltd.'nin sikayetiyle baslatti-
@1 sorusturma sonucu, 19 Eylal 2018 tarihli
karariyla Google Inc, Google International
LLC ve Google Reklamcilik ve Pazarlama
Ltd. Sti."den olusan Ekonomik Butunlugun
mobil isletim sistemi pazarindaki hakim du-
rumunu kullanarak, donanim Ureticilerine
bazi engeller ve zorunluluklar getirdigi, yapi-
lan bu eylemlerin 4054 Sayili Rekabetin Ko-
runmasi Hakkinda Kanun'un 6.maddesinde
duzenlenen hakim durumun kétuye kullanil-
masini teskil ettigine karar vermis; Ekonomik
Butunluk icindeki sirketlere muteselsilen
93,083,422.30 TL idari para cezasi vermis,
ayrica donanim JUreticileri ile imzalanmis
sozlesmelerdeki rekabeti engelleyici nitelik-
teki hakumlerin Kurul kararn dogrultusunda
degistirilmesine karar vermistir.?

Kurul vermis oldugu kararda, 6énce Ekono-
mik Butanlugun mobil isletim sistemleri ve
Uretmis oldugu mobil isletim sisteminde
yazilim sunulmasi konularinda pazar haki-
miyeti bulundugunu tespit etmistir. Avrupa
Komisyonu'nun Google hakkinda vermis
oldugu kararlara da yapilan kararda Goog-
le'in ihlal olusturan eylemleri ayr ayri de-
gerlendirilmistir. Google, oncelikle isletim
sistemi Uzerinde kullanilabilecek yazilimla-
rn bulundugu yegane platformun (Google
Play) kullanilabilmesini, sunmus oldugu di-
ger hizmetlerin de cihazlara 6nyuklenerek
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payments were made to hardware manu-
facturers and GSM operators to make the
Google Search plugin the only preinstalled
search plugin on devices. Also, Google en-
sured that its web browser, Google Web
view, was preinstalled exclusively (as the
only web browser) on the devices.

The Authority decided that Google’s actions
were an abuse of its dominant position in
the web browser market. making it unjustly
difficult for other players to compete in the
search engine market. By imposing exclu-
sive pre-installations and making payments
with the revenue sharing system for exclu-
sivity, Google prevented other search en-
gines from entering the market in a way that
allowed development of the company, and
prevented other companies having their
products preinstalled on devices through
exclusive contracts with hardware manufac-
turers which meant Google had immediate
contact with end-users on start up of the
device.

The July 11, 2019 decision states that Eco-
nomic Integrity did not make the necessary
amendments in its contracts to comply with
the order imposed on September 19, 2018
and 18-33/555-273, and fined Economic In-
tegrity an amount equivalent to five per ten
thousand of its turnover from its 2018 activ-
ities in Turkey until the date of it complies
with the order.”!

2. Decision on Google Shopping

REKABET OTORITELERININ “"GOOGLE«" HAKKINDA
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kullaniciya ulastirilmasi sartina baglamistir.
Yine Google Arama eklentisinin cihazlarda
onyuklenmis tek arama eklentisi olmasi icin
donanim ureticilerine ve GSM operatorle-
rine 6demeler yapmis bulunmaktadir. Yine
internet tarayici olarak kendi hizmeti Google
Webview programinin munhasir tarayici ola-
rak cihazlara yuklenmesini saglamistir.

Google’'in anilan eylemleriyle halihazirda
hakim pozisyonda oldugu arama motoru
pazarinda diger oyuncularin rekabet etme-
sini haksiz bicimde gugclestirdigi tespitinde
bulunulmustur. Munhasir  6ényuklemenin
sart kosulmasi, munhasirlik icin gelir payla-
simi sistemiyle ¢demeler yapilmasi, diger
arama motorlarinin kendilerini gelistirebile-
cek bicimde pazara dahil olmasini engelle-
mis, donanim Ureticileriyle anlasarak kendi
urtnlerinin cihazlara ényukleyebilmesini ve
kullaniciyla cihazin kullanima baslanmasi
aninda temas saglayabilmesi imkanlarini or-
tadan kaldirmistir.

Rekabet Kurulu, 07.11.2019 tarihli kararinda
ise Ekonomik Butunluk’'un getirilen yakum-
lultkler cercevesinde sozlesmelerinde yap-
masi gerekli degisiklikleri yapmadigini tespit
etmis, 19.09.2018 tarihli ve 18-33/5655-273
sayili kararda belirtilen yukumlaluklerin ye-
rine getirilecedi tarihe kadar gececek sure
icin Ekonomik Butunluk'un 2018 yili Tarki-
ye cirosunun on binde besi oraninda olmak
Uzere sureli idari para cezasi vermistir.!

2. Google Alisveris Karsilastirma

Comparison Services

The Competition Authority decided in
its meeting held on February 13, 2020,
numbered 20-10 / 119-69 that Economic
Integrity, which is composed by Google
Reklamcilik ve Pazarlama Ltd. Sti.,, Google In-
ternational LLC, Google LLC, Google Ireland
Limited ve Alphabet Inc, has a dominant
position in the general web search services
and online shopping-comparison services
markets and used its dominant position to
promote Google's own product, Shopping
Unit, a shopping comparison service, and
thus violated Article 6 of the Act no 4054
by unlawfully putting its competitors in a
disadvantaged competitive position and

Hizmetleri Karari

Rekabet Kurulu, 13.02.2020 tarihinde yapI-
lan Rekabet Kurulu toplantisinda 20-10/119-
69 sayi ile almis oldugu kararinda, Google
Reklamcilik ve Pazarlama Ltd. Sti, Google
International LLC, Google LLC, Google Ire-
land Limited ve Alphabet Inc.'ten olusan
Ekonomik Butunlugun (Google) genel ara-
ma hizmetleri ve ¢evrim ici alisveris karsilas-
tirma hizmetleri pazarlarinda hakim durum-
da olduguna ve Google’in kendi Grint olan
Shopping Unit icin, alisveris karsilastirma
hizmeti sunan rakiplerini rekabette dezavan-
tajli konuma dusurerek rakip tesebbuslerin
faaliyetlerini zorlastirmak ve alisveris karsi-
lastirma hizmetleri pazarindaki rekabetin
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causing the deterioration of competition in
the shopping comparison services market.
The Authority sanctioned Economic Integri-
ty and its constituents jointly with a fine of
98,354,027.39 TL.2

As well as the fine, the Authority ordered
Google to carry out necessary system
changes to remove the disadvantages for
other competitors, to clearly state that Shop-
ping Unit monitors advertisements, and to
stop giving preference to Shopping Unit re-
sults in Google searches.

F. Significant Decisions and
Ongoing Investigations
Worldwide

The table below shows the worldwide com-

pleted and ongoing investigations into Goo-
gle and their country of origin.

bozulmasina yol agmak suretiyle 4054 sayili
Kanun’'un 6. maddesini ihlal ettigine karar
vermis, Ekonomik Butunlugu olusturan sir-
ketler icin muteselsilen 98.354.027,39 TL
idari para cezasi verilmesine karar vermistir.2

Kurul, para cezasinin yanisira mevcut ihlali
giderilmesi icin genel arama sonug sayfasin-
da rakip aligveris karsilastirma hizmetlerinin
kendi ilgili hizmetlerinden daha az avantajli
olmayacaklari kosullarin saglanmasi, mobil
mecraya uyumlu olacak sekilde, diger mec-
ralarda da trunun fiyat ve resimleriyle birlik-
te goruldugu Shopping Unit'e ait basligin
tiklanma ozelligini kaldinlmasi, Shopping
Unit'in basliginda ve etiketlenmesinde bu
alanin reklam olduguna iliskin belirsizligin
makul sekilde giderilmesi, Google'da yapI-
lan aramalarda artn adi ile birlikte acik¢a
aligveris karsilastirma hizmeti sunan rakiple-
rinin marka veya site adina yer verilmesi du-
rumunda Shopping Unit'in éncelikli olarak
konumlandirilmasina son verilmesine karar
vermistir.

F. Diinya Genelinde Verilen
Onemli Kararlar ve Devam Eden
Sorusturmalar

Dunya genelinde devam eden ve tamamlan-
mis sorusturma ve kararlar ve mensei Ulkele-
rine asagidaki tabloda yer verilmistir.
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SIDE/
COUN- AUTHOR- DATE FEE OTHER ORIGIN OF
TRY ITY SANC- VIOLATION
TIONS

Com- 98 Million Abuse of
Turkey petition 13.02.2020 | Turkish Yes dominant

Authority Lira position

Com- 93 Million Abuse of
Turkey petition 19.09.2018 | Turkish Yes dominant

Authority Lira position
Euro- European 4,34 Abuse of
pean Commis- 18.07.2018 | Billion Yes dominant
Union sion Euro position
Euro- European 2,42 Abuse of
pean Commis- | 27.06.2017 | Billion Yes dominant
Union sion Euro position
Euro- European 1,49 Abuse of
pean Commis- | 20.03.2019 | Billion Yes dominant
Union sion Euro position

Federal

Trade
Unites | Commis-
states of | " and 09.09.2019 | Ongoing | Ongoing | Ongoing
America | DePart

ment of

Com-

merce

French 150 Abuse of

Com- - .
France 20.12.2019 | Million Yes dominant

petition ™.

Euro position

Authority

Canada N/A (No N/A (No
Canada Com- 19.04.2016 | violation N/A violation

petition spotted) spotted)

Bureau

Russian

Federal 7.8 Abuse of
Russia Antimo- 14.07.2017 | Million Yes dominant

nopoly usb position

Service

South
South Korea Fair N/A (No N/A (No

Trade 18.07.2013 | violation N/A violation
Korea

Commis- spotted) spotted)

sion

Nether-

lands
Nether- Authority
lands for Con- 11.04.2019 | Ongoing | Ongoing | Ongoing

sumers

and

Markets

Indian

Com- 21 Million Abuse of
India petition 08.02.2018 UsD Yes dominant

Commis- position

sion

Indian

Com-
India petition 01.07.2019 | Ongoing | Ongoing | Ongoing

Commis-

sion

Admin-

istrative N/A (No N/A (No
Brazil Council 26.06.2019 violation | N/A violation

for spotted) spotted)

Economic

Defense

KARARIN | KARARI KARAR PARA IHLALIN KARARA
VERILDIGI | VEREN TARIHI CEZASI ONLENMESI | KONU
ULKE KURUM AMAGLI SAIR | IHLALIN
YAPTIRIM TEMELI
Turkiye Rekabet 13.02.2020 | 98 Milyon Var Hakim
Kurumu Turk Lirasi durumun
kotuye
kullanilmasi
Tuarkiye Rekabet 19.09.2018 | 93 Milyon Var Hakim
Kurumu Turk Lirast durumun
kotuye
kullanilmasi
Avrupa Avrupa 18.07.2018 | 4,34 Milyar | Var Hakim
Birligi Komisyonu Euro durumun
kotuye
kullanilmasi
Avrupa Avrupa 27.06.2017 | 2,42 Milyar | Var Hakim
Birligi Komisyonu Euro durumun
kottye
kullanilmasi
Avrupa Avrupa 20.03.2019 | 1,49 Milyar | Var Hakim
Birligi Komisyonu Euro durumun
kotaye
kullanilmasi
Amerika Federal 09.09.2019 | Devam Devam Devam
Birlesik Ticaret etmekte etmekte etmekte
Devletleri | Komisyonu
ve Ticaret
Bakanligi
Fransa Fransa 20.12.2019 | 150 Milyon | Var Hakim
Ulusal Euro durumun
Rekabet kotaye
Kurumu kullanilmasi
Kanada Kanada 19.04.2016 | Yok (Aykin | Yok Yok (Aykirt
Rekabet davranis davranig
Burosu bulunmadi) bulunmadi)
Rusya Rusya 14.07.2017 | 7.8 Milyon Var Hakim
Federal Dolar durumun
Tekellesme kotuye
Kargiti kullanilmasi
Kurumu
Guney Giiney Kore | 18.07.2013 | Yok (Aykin | Yok Yok (Aykiri
Kore Adil Ticaret davranis davranis
Komisyonu bulunmadi) bulunmad)
Hollanda | Hollanda 11.04.2019 | Devam Devam Devam
Tuketici etmekte etmekte etmekte
ve Piyasa
Kurumu
Hindistan | Hindistan 08.02.2018 | 21 Milyon Var Hakim
Rekabet Dolar durumun
Komisyonu kotuye
kullanilmast
Hindistan | Hindistan 01.07.2019 | Devam Devam Devam
Rekabet etmekte etmekte etmekte
Komisyonu
Brezilya Brezilya 26.06.2019 | Yok (Aykin | Yok Yok (Aykiri
Ekonomik davranis davranis
Savunma bulunmadi) bulunmadi)
Yonetimi
Konseyi
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I1l. EVALUATION OF
DECISIONS

The fact that companies providing services
over the web can provide their services far
beyond the borders of a country, regardless
of where their activities are located, necessi-
tates that the competition law of the country
where the restrictive effect to competition
arises has to be taken as a basis. With the
“effects doctrine” as a widely accepted and
endorsed theory, competition authorities
may have the authority to give decisions on
undertakings if the affiliation and causality
are preserved. Therefore, even if the respect-
ed firm is not located in the relevant country
(or group of countries), due to the impact it
creates within the country, sanctions can be
applied.

Another remarkable point here is that when
an enforcement decision is taken, the com-
petition authorities consider the scale of the
economic activities of the company where
the anti-competitive effect occurs to calcu-
late the fines to be applied. The €1.49 mil-
lion fine given by the European Commission
on March 20, 2019 was calculated by con-
sidering the turnover obtained by Google's
digital advertising activities in the European
Economic Area.”* Again, the Competition Au-
thority of the Russian Federation calculated
the fine to be given to Google as 9% of total
turnover in the service subject to the penal-
ty in the Russian Federation.* The amounts
calculated similarly in other decisions have
been made according to the economic
scale in the market where the anti-compet-
itive behavior is evaluated rather than the
income or turnover of the whole Economic
Integrity. The exposure and causal link that
form the basis of the effects doctrine are pro-
vided with this approach.

As the decisions implemented by the Com-
petition Authority in Turkey are diminutive
compared to the size of Google’s economy
or the European Commission’s decisions, it
appears that, according to the current un-
derstanding around the globe, imposing
sanctions beyond the magnitude of the vi-
olating effect does not seem to be possible.

11l. KARARLARIN
DEGERLENDIRILMESI

internet Gzerinden hizmet sunan firmalarin,
hizmetlerini ulke sinirlarinin ¢ok 6telerinden
verebilmeleri faaliyetlerinin nerede oldugu-
na bakilmaksizin rekabeti kisitlayici etkinin
dogdugu yerin rekabet hukuku bakimindan
esas alinmasini gerekli kilmaktadir. Artik ka-
bul edilmis etki prensibi ile illiyet baginin
korunmasi kaydiyla rekabet otoriteleri etki-
ye neden olan tesebbusler hakkinda karar-
lar verebilmektedir. Dolayisiyla s6z konusu
firmanin ilgili ulke (ya da ulkeler toplulugu)
icinde yapilanmis olmasa dabhi, ulke icinde
olusturdugu etki nedeniyle yaptirimlar uy-
gulanabilmektedir.

Burada dikkat ¢eken bir bagka husus, her-
hangi bir yaptinm karari alindiginda rekabet
otoritelerinin yaptirnm miktarini hesaplarken,
yaptinm uygulanacak tesebbusun, rekabe-
ti bozucu etkinin ortaya c¢ikti§i pazardaki
ekonomik faaliyetinin buyuklugunu dikkate
aliyor olusudur. Avrupa Komisyonu'nun 20
Mart 2019'da verdigi 1.49 milyon Euro tu-
tarindaki ceza Google’'in Avrupa Ekonomik
Bolgesi'ndeki dijital reklamcilik faaliyetlerin-
den elde ettigi ciro g6z 6nunde bulunduru-
larak hesaplanmistir®. Yine Rusya Federas-
yonu Rekabet Otoritesi, Google'a verecegi
cezayl Rusya Federasyonu'ndaki cezaya
konu hizmetteki toplam cironun %9'u olarak
hesaplamistir®. Diger kararlarda da benzer
bicimde hesaplanan miktarlar Ekonomik
Butunlugunun tamunuan gelirine gore he-
saplanmaktansa rekabeti bozucu davranigin
degerlendirildigi pazardaki etki edebilecedi
ekonomik buyukluge goére hesaplanmak-
tadir. Etki doktrininin temelini teskil eden
maruz kalinan etki ve illiyet bagdi kosullari bu
sayede saglanmaktadir.

Turkiye'de Rekabet Kurulu'nun uygulamig
oldugu kararlar Google'in ekonomik buyuk-
lUgu ve 6rnegin Avrupa Komisyonu kararlari
dusunulduguande miktar olarak az kalsa da
rekabeti bozucu eylemin etkisinin 6tesinde
bir yaptinmin uygulanmasi tum dudnyada
kabul goéren anlayisa gére mumkun gérun-
memektedir.
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IV. CONCLUSION

Having analyzed decisions regarding Goo-
gle around the world, it is clear that compe-
tition authorities take the same approach
in investigating these cases. The European
Commission's decision, in particular, may
have a strong influence in motivating oth-
er authorities to examine Google's activi-
ties and stands as a legal precedent in the
decision phase. Different authorities have
come to similar conclusions in how they
should determine market dominance, inter-
pret pre-installments and exclusivity agree-
ments, and have reached almost identical
outcomes.

Having a very high market share in almost
every field it operates in, Google can un-
doubtedly be expected to pursue active
strategies to maintain its current position.
However, for a healthy competitive environ-
ment, one of the most critical factors for a
free market to function, it is promising that
competition authorities enforce effective
solutions to prevent violations of competi-
tion and have imposed large penalties over
the years.
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