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ABSTRACT

With the rapid development of technology, it has be-
come the main goal to facilitate human life, to save
time and to save costs with the increase of earnings.
So that robotics has been included in our lives to
achieve this goal. With the development of robotics,
robots with artificial intelligence have begun to take
more places in our lives and this has been increasing
every year. In this manner, the interaction between
robots with artificial intelligence and humans also
has increased in direct proportion to this. However,
this increasing interaction brings with it many legal
problems. Problems may arise especially in terms of
damages caused by the actions of robots with artifi-
cial intelligence. However, although there is no statu-
tory regulation in our country specific to this situation,
it seems that the developing technology will require
necessary regulations in this regard in the near future.
In this article, firstly, we will evaluate whether the crea-
tures with artificial intelligence have legal personality
or not, and then whether they have any responsibility
for the damages they may cause due to having arti-
ficial intelligence will be evaluated within the Turkish
legislation.
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OZET

Teknolojinin hizli bir sekilde gelisim gostermesiyle bir-
likte insan hayatinin kolaylastirlimasi, zamandan tasar-
ruf edilmesi ve kazanclann artmasiyla birlikte maliyet-
ten tasarruf edilebilmesi temel amac haline gelmistir.
Oyle ki bu amaca ulasmak icin hayatimiza robot bilimi
dahil olmustur. Robot biliminin gelisimiyle birlikte ya-
pay zekaya sahip robotlar da hayatimizda daha fazla
yer edinmeye baslamis olup bu durum her yil giderek
artmaktadir. Bu minvalde yapay zekaya sahip robot-
lar ile insanlar arasindaki etkilesim de dogru orantili
olarak artis gostermektedir. Fakat artis gosteren bu
etkilesim pek cok yasal problemi de beraberinde ge-
tirmektedir. Ozellikle yapay zekaya sahip robotlarin fi-
illerinden dolayr meydana gelen zararlar bakimindan
sorunlar ¢ikabilecektir. Ancak bu duruma 6zgu Ulke-
mizde herhangi bir kanuni duzenleme bulunmamak-
la birlikte gelisen teknoloji, yakin gelecek zamanda
bu hususta gerekli duzenlemelere ihtiyag duyulma-
sini mecbur kilacak gorunmektedir. Makalemizde ilk
olarak yapay zekaya sahip varliklarn hukuki anlamda
kisiliklerinin var olup olmadigi degerlendirilecek olup,
akabinde bu varliklarin yapay zekaya sahip olmasi se-
bebiyle meydana getirebilecekleri zararlardan dolayi
herhangi bir sorumlulugunun olup olmadigr Turk hu-
kuk mevzuatl gercevesinde degerlendirilecektir.
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they gave in 1956. The concept of artificial
intelligence, which we are more familiar with
every day since this date, appears in every
aspect of our lives. For example, in our dai-
ly life, there are robots that stand when they
see objects and sweep the house, robots
that can care for elderly or children, robots
that can find mines during the war, and driv-
erless cars, and new examples have been
added to these ones every day. The field of
artificial intelligence is developing so fast
that it is estimated that in 2022 most peo-
ple will have their own personal robot.” This
shows that, with technology that is in rapid
development, new legal problems will also
occur. In brief, the law will need new regu-
lations against the developing technology

timiza dahil etmiglerdir. Bu tarihten itibaren
gecen her gun biraz daha asina oldugumuz
yapay zeka kavrami hayatimizin her alanin-
da karsimiza gikmaktadir. Ornegin gundelik
hayatimizda, karsisina ¢ikan nesneleri gor-
dagunde duran ve evi supuren robotlar,
yasli veya cocuklar ile ilgilenebilen robotlar,
savas sirasinda mayin bulabilen robotlar,
surtcusuz otomobiller bulunmaktadir ve bu
verilen érneklere her gecen gun yenileri ek-
lenmektedir. Yapay zeka alani o kadar hizli
gelisim gostermektedir ki 2022 yilinda ¢cogu
insanin kendisine ait kisisel bir robotu olaca-
g1 bile tahmin edilmektedir.” Bu da gosteri-
yor ki hizli bir gelisim iginde olan teknolojiile
birlikte yeni hukuki problemler de meydana
gelecektir. Kisacasi hukuk gelisen teknoloji
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for the damages caused by the actions of
the robots. The term robot comes from the
Czech word "robota", which means "forced
labor". According to another definition, the
robot is defined as machines that act intelli-
gently depending on their mechanical sys-
tems and associated control and detection
systems and computer algorithms.? Accord-
ing to the Turkish Language Association, the
robot is expressed as follows: “An automatic
tool that can be done with a variety of jobs
with magnetism to perform a special work.”®
Apart from that, we can express the robot
word in the legal sense as follows: "The ro-
bot is a system that not biologically alive, but
built and bearing physically and mentally
subjective characteristics."* Robotics is de-

da vardir. Robot terimi Cekgce bir kelime olan
“robota”dan gelmekte olup “zorla c¢alistir-
ma” anlamina gelmektedir. Bir diger tanima
gore robot, mekanik sistemleri ve bunlarla
iliskili kontrol ve algilama sistemleri ile bilgi-
sayar algoritmalarina bagli olarak akilli dav-
ranan makineler olarak tanimlanmistir.2 Ttrk
Dil Kurumuna gore ise robot su sekilde ifade
edilmektedir: “Belirli bir isi yerine getirmek
icin manyetizma ile kendisine cesitli isler
yaptirilabilen otomatik ara¢.”® Bunun disin-
da robot kelimesini hukuksal anlamda su se-
kilde ifade edebiliriz: “Robot, biyolojik olarak
hayatta olmamakla birlikte insa edilmis olan,
fiziksel ve zihinsel olarak 6znesel nitelikler
tasiyan bir sistemdir.”# Robotbilim ise robot-
larin tasarimi, yapimi i¢in kullanilan bilimsel
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fined as the science and technique that ex-
amines the scientific methods used for the
design and building of robots.® Based on the
definitions, it is possible to define robots as
machines that can move physically by them-
selves, make decisions and mostly have the
ability to learn. Although there are many
types of robots that are expressed in the
definitions, robots are divided into autono-
mous and semi-autonomous. When robots
are configured close to human appearance,
it is expressed as android and when set with
artificial and biological parts, it is expressed
as a cyborg. Devices that are subject to such
discrimination; in case of;

having a45 body, muscular system, al-
lowing to move,

a sensor system for collecting information,
a power source, allowing the move-
ment of the body,

a brain that can command the actions
to be done,

can be described as a robot.

The part that forms the robot and impor-
tance increases day by day is the brain. Ro-
bots with artificial intelligence are capable of
using their minds at the highest level. There-
fore, robots with artificial intelligence learn
the information they perceive from the envi-
ronment through their sensors, unlike other
robots. With the learning activity, it will now
have information about what is happening
around it and will be able to remember this

yontemleri inceleyen bilim ve teknik seklin-
de tanimlanmaktadir.® Yapilan tanimlardan
hareketle robotlarnn fiziksel olarak kendi
kendilerine hareket edebilen, karar alabilen
ve ¢cogu zaman 6grenme kabiliyeti olan bi-
rer makine olarak tanimlamak mumkundar.
Tanimlardaki haliyle ifade edilen robotlarin
bircok ¢esidi mevcut olmakla birlikte robot-
lar otonom ve yari otonom olarak ayrilmakta-
dirlar. Robotlar insan gérinumune yakin bir
sekilde yapilandirildiginda android, yapay
ve biyolojik parcalar icererek yapilandirldigi
zaman cyborg olarak ifade edilmektedir. Bu
sekilde bir ayrima tabi tutulan aygitlar;

bedene, hareketi saglayan kas sistemine,
bilgi toplamaya yarayan bir sensor sis-
temine,

bedenin hareketini saglayacak bir gug
kaynagina,

yapilacak hareketlere gerekli komutu
verebilecek bir beyne,

sahip olmasi durumunda robot olarak
nitelendirilebilecektir.b

Robotu olusturan ve énemi her gegen gun
daha da artan parga ise beyindir. Yapay ze-
kaya sahip olan robotlar beyinlerini en Ust
duzeyde kullanma kapasitesine sahiptir. Bu
sebeple yapay zekaya sahip robotlar diger
robotlarin aksine sensorleri araciligiyla cevre-
den algiladiklan bilgileri 6grenirler. Ogrenme
faaliyetiyle birlikte artik ¢evresinde olup bi-
tenler hakkinda bilgi sahibi olacak ve bu bil-
gileri gerektigi zaman hatirlayip mevcut du-
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information when necessary and reuse it for
the current situation and conditions.

The concept of artificial intelligence can be
defined as machines that can demonstrate
that human-specific problem-solving ability
can be realized by machines, and that can im-
itate what people can do.” Based on this defi-
nition, we can say that artificial intelligence
is a machine with human thinking abilities.
In this way, a robot with artificial intelligence
can easily overcome the obstacles before it
and re-apply what it has experienced before.
In such a case, we can talk about a robot that
can think and act based on their experience.
However, it is not true for us to define an arm
that makes packaging in a factory as a robot,
because the arm used for packaging will not
serve any other purpose. Therefore, even if
there is no package to be packed, the arm op-
erated in the idle state will move in the same
way, without a package to be packed, just as
it moves while doing the packaging process.
For this reason, it is true to call a machine in-
stead of a robot for this arm.

The concept of artificial intelligence is divid-
ed into 3 (three) different groups in terms of
capacity:

1. Narrow Artificial Intelligence: Atrtificial
intelligence that is far from human abil-
ities and has expertise only in certain
subjects. For example, the calculator
has a narrow artificial intelligence, as it
only makes calculation. Therefore, they
are the species that do not have think-
ing and perception abilities.

2. General Artificial Intelligence: They are
artificial intelligence that can perceive
the movements and events around
them and show the human character-
istics mostly. Because they have hu-
man-specific characteristics, they can
evaluate the situation and conditions,
create solutions to problems, and show
superior thinking ability in complex sit-
uations.

3. Super Artificial Intelligence: Artificial intel-
ligence is more advanced than human in-
telligence. This type of artificial intelligence
can be seen as a threat to humanity.®

Increasing developing artificial intelligence
is divided into groups in this way and varies
and gives us clues that it will exist in our lives
more seriously in the future. But after such
rapid development, as the robots are more
intelligent than humans and capable of
learning and operating, the size of the dan-
ger will increase. This situation is expressed

rum ve kosullar icin tekrar kullanabilecektir.

Yapay zeka kavrami insanlara 6zgu problem
¢ozme yeteneginin, makineler tarafindan da
gerceklestirilebildigini, insanlarin yapabil-
diklerini taklit edebilen makineler olarak ta-
nimlanabilir.” Bu tanimdan hareketle yapay
zeka insanin dusunme yeteneklerine sahip
bir makinedir diyebiliriz. Bu sekilde yapay
zekaya sahip bir robot 6nune ¢ikan engelleri
rahatlikla asabilir, 6ncesinde deneyimledik-
lerini mevcut durumuna tekrar uygulayabi-
lir. Boyle bir durumda dusunebilen ve tec-
rubelerine dayanarak hareket edebilen bir
robottan bahsedebiliriz. Fakat bir fabrikada
paketleme yapan bir kolu robot olarak ta-
nimlamamiz dogru olmaz ¢unkl paketleme
islemiicin kullanilan kol baska biramaca hiz-
met etmeyecektir. Dolayisiyla paketlenecek
bir paket olmasa dahi bos durumda calistI-
rilan kol, paketleme islemini yaparken nasil
hareket ediyorsa paketlenecek bir paket
olmadan da ayni sekilde hareket edecektir.
Bu sebeple bu kol i¢in robot yerine makine
dememiz dogru olacaktir.

Yapay zeka kavramini sahip oldugu kapasite

bakimindan 3 (ug) farkli gruba ayrilmaktadir:

1. Dar Yapay Zeka: insana 6zgu kabiliyet-
lerden cok uzak olan ve sadece belirli
konularda uzmanliga sahip yapay zeka-
lardir. Ornegin hesap makinesi sadece
hesaplama islemini gerceklestirdigi icin
dar bir yapay zekaya sahiptir. Dolayisiy-
la dusunme ve algilama yeteneklerine
sahip olmayan turlerdir.

2. Genel Yapay Zeka: Cevresindeki ha-
reket ve olaylarn algilayabilen, insana
6zgu ozellikleri en yakin sekilde gos-
teren yapay zekalardir. insana 6zgu
ozellikleri tagimasi sebebiyle durum ve
kosullar hakkinda degerlendirme yapa-
bilen, problemlere ¢6zum uretebilen,
karmasik durumlarda ustun dusunme
kabiliyeti gosterebilmektedirler.

3. Super Yapay Zeka: insan zekasindan
daha ¢ok gelismis yapay zekalardr. in-
sanlik icin tehdit olarak gorulebilecek
olan yapay zeka turt bu tardur.®

Giderek gelisim gosteren yapay zeka bu se-
kilde gruplara ayrilarak cesitlilik gostermekte
ve gelecekte daha ciddi bir bicimde hayat-
larimizda var olacagi hakkinda ciddi ipuglari
vermektedir. Fakat bu sekilde hizli bir gelisme
sonrasinda insanlardan daha zeki, 6grenme
ve islem yapabilme kabiliyetleri yuksek olan
robotlar ¢cogaldikca tehlikenin de boyutu arta-
caktir. Onde gelen bazi bilim insanlar tarafin-
dan da bu durum kaygi ile dile getirilmektedir.
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with deep concern by some of the leading
scientists. Not a long time ago, 100-pages
report with the heading “Malicious Use of
Artificial Intelligence: Prediction, Preven-
tion and Mitigation” (Brundage et al., 2018),
prepared by 26 experts from 14 different
institutions, including Oxford University's
Institute for the Future of Humanity, Cam-
bridge University Existing Risk Research
Center, Elon Musk's OpenAl company and
the Electronic Frontier Foundation makes
dire predictions. Among the predictions are
situations such as hacking of programs on
the internet, poisoning the data with attacks
that will damage the program data, having
accidents in a conscious way by capturing
vehicles with automatic drivers, and assassi-
nating using advanced drone.® Considering
the situations that may arise from this report,
it is stated by scientists that people prepare
their own endings with the production of ro-
bots with artificial intelligence and this situ-
ation will become more and more serious.™
For this reason, it is imperative that govern-
ments make legal arrangements for the dan-
gers that may arise in artificial intelligence.
At this point, although concrete steps are
not yet taken, awareness on this issue is
gradually increasing.

I1l. LEGAL STATUS
OF ROBOTS WITH
ARTIFICIAL
INTELLIGENCE

While robots with artificial intelligence pos-
sess human features such as learning, experi-
encing, and solving problems, they can con-
trol their actions and behavior independently
from people by acting on their own. Especial-
ly in terms of robots with general and super
artificial intelligence, what we say is much
easier. Therefore, the idea that they should
have legal responsibilities and rights as they
have human-specific characteristics is be-
coming more and more common. For exam-
ple, if there is a person who lost his life as a
result of the intervention of a robot with arti-
ficial intelligence, a responsibility will arise.
In this case, it will come to the fore whether
a robot with artificial intelligence will be held
responsible for the damage caused or not.
Since law is considered as a human-specific
and human concept, existing legal systems
hold a real person and an unreal person,
namely the legal person, responsible for the
damages they have caused. Therefore, atten-
tion should be paid to the character of robots

Kisa bir stre 6nce, Oxford Universitesi insan-
lgin Gelecegi Enstittst, Cambridge Univer-
sitesi Var olan Risk Arastirmasi Merkezi, Elon
Musk'in OpenAl sirketi ve Electronic Frontier
Foundation de dahil olmak tzere 14 farkli ku-
rumdan konusunda uzman 26 kisi tarafindan
hazirlanan “Yapay Zekanin Kéta Amacl Kul-
lanimi: Ongora, Onleme ve Azaltma" baslikli
100 sayfalik rapor (Brundage vd., 2018) gok
ciddi ongorulerde bulunmaktadir. Ongoéraler
arasinda ise internet Uzerinden programlarin
hacklenmesi, program verilerine zarar verecek
sekilde yapilacak saldirlarla verilerin zehirlen-
mesi, otomatik surdcunun oldugu araclarin
ele gegcirilerek bilingli bir sekilde kazalarin mey-
dana getirilmesi, gelismis drone kullanilarak
suikastlarin gerceklestirilmesi gibi durumlar
yer almaktadir.® Bu rapordan hareketle mey-
dana gelebilecek durumlar goz 6nune alindi-
@inda, insanlarin yapay zekaya sahip robotlari
Uretmesiyle birlikte kendi sonlarini hazirladigi
ve bu durumun giderek daha da ciddi bir hal
almasina sebep olacagi bilim insanlan tarafin-
dan ifade edilmektedir.’® Bu sebeple yapay
zeka konusunda meydana gelebilecek tehli-
keler icin devletlerin hukuki anlamda duzenle-
meler yapmasi sarttir. Bu noktada hentiz tam
anlamiyla somut adimlar atilmamakla birlikte
bu konudaki farkindalik giderek artmaktadir.

111. YAPAY ZEKAYA SAHIiP
ROBOTLARIN HUKUKi
STATUSU

Yapay zekaya sahip robotlarin 6grenme,
deneyimleme, sorunlari ¢ozme gibi insana
ait olan 6zellikleri tagimasiyla birlikte kendi
baslarina hareket ederek insanlardan ba-
gimsiz bir sekilde eylem ve davranislarini
kontrol edebilmektedirler. Ozellikle genel
ve super yapay zekaya sahip robotlar ba-
kiminda soylediklerimiz cok daha kolaydir.
Dolayisiyla insana 6zgu karakteristik 6zel-
likler gosterdikleri icin hukuki anlamda so-
rumluluklaninin ve haklarinin olmasi gerek-
tigi dusuncesi giderek yayginlasmaktadir.
Ornegin yapay zekaya sahip bir robotun
mudahalesi sonucu yasamini yitiren bir
kisinin olmasi durumunda bir sorumluluk
dogacaktir. Bu durumda yapay zekaya
sahip bir robotun meydana getirmis oldu-
gu zarardan sorumlu tutulup tutulmama-
sI gundeme gelecektir. Hukuk, insanlara
6zgU ve beseri bir kavram olarak degerlen-
dirildigi icin mevcut hukuk sistemleri ger-
¢ek bir insani ve gercek olmayan bir kisiyi
yani tuzel kisiyi meydana getirmis oldukla-
rn zararlar bakimindan sorumlu tutmakta-
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with advanced artificial intelligence, who are
very intelligent and can think and make their
own decisions.

In the article no. 8 of the Turkish Civil Code
("TCC") dated 22 November 2001 and num-
bered 4721, the person concept is defined as
follows: "Every person has capacity to have
rights and obligations. Accordingly, all peo-
ple are equal in the competence of rights and
liabilities within the boundaries of the legal
order."" Also in the article no. 48 of TCC, le-
gal entity concept is defined as follows: "Le-
gal entities are entitled to all rights and liabil-
ities except for those who are dependent on
human qualities by nature such as gender,
age, and relationship."'? As it can be under-
stood from the related articles, TCC accepts
the person as a real and legal person with an
equal legal status other than those that are
dependent on human qualities such as gen-
der, age, and relationship.

The fact that robots with artificial intelligence
can be considered as a person legally is one
of the most discussed topics today. It should
be accepted that there are some basic crite-
ria that robots with artificial intelligence must
considered as equivalent to human beings.
So, if they are accepted legally as a person,
they should have certain personal capacity
criteria besides the rights that strong artificial
intelligence would have legally. The most im-
portant of these is the ability to interact with
the environment, to think complex and to
communicate. In order to mention a creature,
having a personality, it will be expected that
it has a meaningful interaction with the en-
vironment. Interaction with the environment
must be diverse, versatile and advanced.
Appropriate answers should be provided by
analyzing the information received and en-
countered by it besides the interaction with
the environment. In this context, creatures,
having the personality must have the ca-
pacity to learn the results they will draw from
their experience. Communication can be
mentioned when a robot with artificial intel-
ligence understands what is said and gives
meaningful and correct answers to them.'®

It is possible to gather people's reaction to
the current situation and conditions under
five different features. First of all, human be-
havior is not mechanical, so the given reac-
tions are flexible. Secondly, people have the
ability to make sense of uncertain and con-
tradictory messages. Thirdly, they can iden-
tify and distinguish the relative importance
of different matters in the face of a situation.

dir. Dolayisiyla ¢ok zeki olan ve dusunup
kendi kararlarini verebilen gelismis yapay
zekaya sahip robotlarin kisiligi konusunda
dikkat edilmesi gerekmektedir.

22 Kasim 2001 tarih ve 4721 sayili Turk
Medeni Kanunu'nun (“TMK”) 8. madde-
sinde kisi kavramini su sekilde duzenle-
mektedir: “Her insanin hak ehliyeti vardir.
Buna gore butun insanlar, hukuk duze-
ninin sinirlar igcinde, haklara ve borglara
ehil olmada esittirler.” ' Yine TMK'nin 48.
maddesi tuzel kisi kavramini soyle acikla-
maktadir: “Tuzel kisiler, cins, yas, hisimlik
gibi yaradilis geregi insana 6zgu nitelikle-
re bagli olanlar digindaki butun haklara ve
borglara ehildirler.” "2 ilgili maddelerden
de anlasilacagi Uzere TMK kisiyi gercek ve
tuzel kisi olarak cins, yas, hisimlik gibi ya-
radilis geregi insana 6zgu niteliklere bagli
olanlar disinda esit hukuki statude kabul
etmektedir.

Yapay zekaya sahip robotlarin hukuken
kisi sayilabilmesi konusu gunimuzde en
cok tartisilan konularin basinda gelmek-
tedir. Yapay zekaya sahip robotlarin in-
sana esdeger olabilmesi i¢in var olmasi
gereken bazi temel kriterler oldugu ka-
bul edilmelidir. Yani hukuken kisi kabul
edildigi takdirde, guclu yapay zekalarin
hukuken sahip olacagi haklar yaninda,
bazi kisisel kapasite kriterlerini tasiyor ol-
malari gerekmektedir. Bunlarin basinda
cevre ile etkilesim, karmasik dasunme ve
iletisim kabiliyeti gelmektedir. Kisiligi haiz
bir varliktan s6z edebilmek icin cevrey-
le anlamli bir etkilesim icerisinde olmasi
beklenecektir. Cevreyle etkilesim cesitli,
¢ok yonlu ve gelismis olmalidir. Cevreyle
etkilesimle birlikte alinan ve karsilasilan
bilgilerin analiz edilerek uygun cevaplarin
sunulmasi gerekmektedir. Bu kapsamda
kisilige sahip varliklarin deneyimlerinden
cikaracaklari sonugclar 6grenme kapasite-
sine sahip olmalarn gerekmektedir. Yapay
zekaya sahip bir robotun kendisine soyle-
nilenleri anlayip bunlara kargl anlamli ve
dogru cevaplar verebilmesi durumunda
iletisimden bahsedilebilecektir.”™

insanlarin mevcut durum ve kosullara tep-
kisini bes farkli 6zellik altinda toplamak
mumkuandur. ilk olarak insan davranislari
mekanik degildir bu sebeple verilen tep-
kiler esnektir. ikinci olarak insanlar belirsiz
ve celiskili mesajlardan bir anlam ¢ikarma
yetisine sahiptir. Uctincu olarak bir durum
karsisinda farkli 6gelerin goéreceli 6Gnemi-
ni tanimlayip ayirt edebilirler. Dérduncu
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In the fourth one, they may draw a compar-
ison for different situations. As the fifth and
last feature, people can easily understand
the similarities and differences between pre-
vious and current situations.™ Accordingly,
Allen Turing set forth the "Turing Test" in
order to be able to determine in a concrete
way whether artificial intelligence behaves
like a human or not. In this test, the definition
of a computer's ability to act like a human is
made. In the test, there are two computers
behind a wall and a person typing on the key-
board of one of the computers and software
on the other's one. According to this, will the
person doing the test realize that the person
opposite to him/her is human through the
questions he received and wrote?'® As a re-
sult of the application of the test in question,
it has been aimed to prove that artificial intel-
ligence can take human intelligence in, but
there is no computer that passed the test.'®

Apart from features such as thinking and com-
municating, people differ from other living
creatures with their consciousness. However,
since there is no definite judgment about the
issue of consciousness, it cannot provide an
exact criterion in terms of personality. For ex-
ample, there are people who are unconscious
but can survive. Also, legal entities have per-
sonality, but they have not consciousness.
The meaning of this consciousness is that the
person can make plans for his life and design
these plans according to himself. However, it
is difficult to think that robots with artificial in-
telligence can act on this subject.

Because it aims to exist in all areas of soci-
ety, robots with artificial intelligence should
adapt in the society so that they can take
their place in society. Since human is a so-
cial being, it exists in every area of society
and has a responsibility because it is a part
of society. So, if a robot with artificial intel-
ligence will be given personality, this robot
will have to exist in society and has ability of
living with people. In order for robots to live
with humans, they should respect people
and avoid violations with humans. People
living together in society respect each other
and sometimes act for others, not only think-
ing about themselves. In this manner, expec-
tations from robots with artificial intelligence
will be in this direction so that they can live
together in society.

ozellik farkli durumlar karsisinda benzerlik
kurabilirler. Besinci ve son ozellik olarak
insanlar daha 6nce icinde bulunduklan
durumlar ile mevcut durumlari arasindaki
benzerlik ve farkliliklari kolaylikla anla-
yabilirler.™ Dolayisiyla bu dogrultuda ya-
pay zekalar, bir insan gibi davranip dav-
ranmadigl somut bir bicimde ol¢ebilmek
adina Allen Turing “Turing Testini” 6ne
surmustur. Bu testte bir bilgisayarin insan
gibi davranabilmesinin tanimi yapilmistir.
Testte bir duvarin arkasinda iki bilgisayar
ve bilgisayarlardan birisinin klavyesinde
yazi yazan bir insan digerinde ise bir yazi-
lim vardir. Buna gore testi yapan kisi aldigi
ve yazdigi sorulardan karsisindaki kisinin
insan oldugunu fark edebilecek midir?™
S6z konusu testin uygulamasi neticesinde
yapay zekanin insan zekasini aldatabilece-
gi ispat edilmek istenmistir ancak testi ba-
saran bir bilgisayar henuz yoktur.®

insanlar dustnmek ve iletisim kurmak gibi
ozelliklerin disinda bilingleriyle de diger
canlilardan ayrnlmaktadir. Ancak bilin¢g unsu-
ru konusunda kesin bir yargi s6z konusu ol-
madigi icin kisilik bakimindan kesin bir kriter
sunamamaktadir. Ornegin bilinci kapali olup
fakat hayatta kalabilen insanlar vardir. Keza
yine tuzel kisiler de bilince sahip olmaksizin
kisiligi haiz kisilerdir. Burada s6zu gecgen
bilincten maksat kisinin hayatina yonelik
planlar yapip bu planlar kendisine gore
tasarlayabilecek olmasidir. Ancak yapay ze-
kaya sahip robotlarin bu konuda bir faaliyet
gosterebilecegini dusunmek gugtur.

Toplumun her alaninda var olabilme ama-
cl1 gutmesi sebebiyle yapay zekaya sahip
robotlarin toplum icerisinde de uyum gos-
termesi gerekmektedir ki toplum iginde ye-
rini alabilsin. insan sosyal bir varlik olmasi
sebebiyle toplumun her alaninda vardir ve
toplumun bir pargasi olmasi sebebiyle de bir
sorumlulugu s6z konusudur. Bu sebeple ya-
pay zekaya sahip bir robota kisilik verilecek
ise bu robotun toplum igerisinde var olabil-
mesi, insanlarla birlikte yasama kabiliyetinin
olmasi gerekecektir. Robotlarnn insanlarla
bir arada yasayabilmesi icin insanlara saygi
duymasi ve insanlarla aralarinda olusabile-
cek ihlallerden kac¢inmalidir. Toplum igeri-
sinde bir arada yasayan insanlar birbirleri-
ne saygl duymakta ve kimi zaman yalnizca
kendisini dusunmeyerek baskalar igcin de
hareket ederler. Bu minvalde yapay zekaya
sahip robotlardan beklentiler de bu yonde
olacaktir ki toplumda bir arada yasanabilsin.
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IV. THE ISSUE OF
PERSONALITY
OF ROBOTS WITH
ARTIFICIAL
INTELLIGENCE

There are various opinions about giving per-
sonality to robots with artificial intelligence,
as technology develops, the number of
viewers also increases with the number of
views. In addition to those who support giv-
ing personality to robots with artificial intelli-
gence, there are opinions that suggest that
robots are not put into any status and that
robots cannot legally have a personality. In
addition to these views, there are also those
who offer that the robots should have a per-
sonality due to the increasingly included
in our lives, but because they are not a real
person, so they should be given electronic
personality. Finally, there is an opinion stat-
ing that it is unnecessary to include a new
personality concept for robots, and because
it is a non-human creature, the concept of a
legal entity recognized in TCC can be used
appropriately for robots.

IV. YAPAY ZEKAYA SAHIP
ROBOTLARIN KiSiLiGI
MESELESI

Yapay zekaya sahip robotlara kisilik veril-
mesi konusunda c¢esitli gorusler mevcut
olup teknoloji ilerledikce gorus sayisi ile
birlikte gorusleri destekleyenlerin sayisi da
artis gostermektedir. Yapay zekaya sahip
robotlara kisilik verilmesini destekleyenle-
rin yaninda robotlarin herhangi bir statiye
konulmamasini, robotlarin  hukuki olarak
bir kisilige sahip olamayacagini savunan
gorusler mevcuttur. Bu goruslerin yaninda
cagimizda robotlarin git gide hayatimiza
dahil olmasi sebebiyle kisilige sahip olmasi
gerektigini ancak gercek bir insan olmadik-
lar sebebiyle farkli bir kisilik verilmesinin ge-
rektigini savunarak elektronik kisilik verilme-
sini teklif edenler de mevcuttur. Son olarak
ise robotlar i¢in yeni bir kisilik kavramina yer
verilmesinin gereksiz oldugu, insan disinda
bir varlik olmasi sebebiyle TMK'da taninmig
olan tuzel kisilik kavraminin robotlara uygun
bir sekilde kullanilabilecegdini dile getiren bir
gorus de mevcuttur.
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1. The Opinion which accepts
the Personality of Robots with

Artificial Intelligence

People who advocate this opinion defend
that the robot with an intelligence moves
consciously, it should be equal with peo-
ple because it shows regular movements
like people who are sensitive to the actions
around them, can solve problems, like peo-
ple. They do not approve that a creature
acting as a human should be in a separate
place or they don't have personality. If it has
human features, being a robot isn't be es-
sential. For these reasons, they also accept
robots with artificial intelligence as individu-
als. But they say that the personality should
be given on the condition that it has human-
istic features, does not threaten humanity
and is foresightful. In addition, they say that
when the personality is given to robots,
there will be a severe easing in human life,
they will save their time, and robots can do
severe and hard works."” At this point, when
we evaluate the defenders of this view, we
witness the selfishness and pragmatic ap-
proach of a human.

2. The Opinion which rejects
the Personality of Robots with
Artificial Intelligence

It is unnecessary to give a personality to the
robots, according to the view that objects to
give a legal personality to the robots. Solving
a problem caused by robots or having a right
by them does not depend on whether they
have a personality or not. Problems that may
arise according to this view will be eliminated
by granting limited rights and responsibilities to
be given depending on their usage areas and
by integrating certain insurance systems. It is
suggested that artificial intelligence will contin-
ue to remain an article. This approach means to
accept the possession of someone like any oth-
er tool and depending that artificial intelligence
belongs to the real and legal person.®

According to this view, which also associ-
ates not giving personality to the robots with
artificial intelligence with slavery, they think
that when robots are given personality, they
will be used as slaves by humans, and this
will constitute a contradiction to personal
rights. From this aspect, it will be unavoid-
able to use an article that can act as a human
and work like a slave. Therefore, because
slavery has been legitimized when artificial

1. Yapay Zekaya Sahip Robotlarin
Kisiligini Kabul Eden Goérus

Bu gorasu savunanlar insanlar bir zekaya
sahip robotun bilingli olarak hareket ettigini,
cevresindeki hareketlere duyarli, problem
¢cozebilen, insanlar gibi normal hareketler
gostermesi sebebiyle insanlarla esit olmasi
gerektigini savunmaktadirlar. insan gibi dav-
ranan bir varligin kisilik olarak ayri bir yerde
olmasiniya da herhangi bir kisiliklerinin olma-
masini dogru bulmamaktadirlar. insana 6zgu
ozellikler sergiliyorsa robot olmasinin her-
hangi bir 6nemi yoktur. Bu sebeplerle yapay
zekaya sahip robotlari da hukuken kisi olarak
kabul etmektedirler. Fakat bu sekilde insansi
ozellikler tagimasi insanligi tehdit etmemesi
ve sagduyulu olmasi sartiyla bu kisiligin veril-
mesi gerektigini soylemektedirler. Ayrica bu
sekilde robotlara verilecek kisilik ile birlikte in-
san hayatinda da ciddi anlamda kolaylasma
s6z konusu olacadini, zamanlarindan tasarruf
edeceklerini, zor ve altindan kalkilmaz isleri
robotlarin yapabilecegini soylemektedirler."”
Bu noktada bu gorusu savunanlari degerlen-
dirdigimizde biraz da insanin bencilligine ve
pragmatik yaklagimina tanik olmaktayiz.

2. Yapay Zekaya Sahip Robotlarin
Kisiligini Kabul Etmeyen Goérus

Robotlara hukuki bir kisiligin verilmesinin
karsisinda duran goruse gore robotlara bir
kisiligin verilmesi gereksizdir. Robotlardan
kaynakli bir problemin ¢ézulmesi ya da
onlarin bir hakka sahip olmasi kisiliklerinin
olup olmamasina bagli degildir. Bu goruse
gore ortaya cikabilecek sorunlar, kullanim
alanlarina bagli olarak verilecek sinirli hak
ve sorumluluklarin verilmesiyle ve belirli
sigorta sistemlerinin entegre edilmesiy-
le ortadan kaldinlacaktir. Yapay zekanin
esya olarak kalmaya devam edecegi ileri
surulmektedir. Bu yaklasim herhangi bir
alet gibi bir kimsenin esyasi olarak kabul
etmek ve yapay zekanin gercgek ve tuzel ki-
sinin mulkiyetinde yer almasini savunmak
anlamina gelir."®

Yapay zekaya sahip robotlara kisilik verilme-
mesini kolelik ile de bagdastiran bu goruse
gore robotlara kisilik verildiginde onlarin
insanlar tarafindan koéle olarak da kullani-
lacagini bu durum kisilik haklarina aykirilik
teskil edecegi gorasundedirler. Bu yonuyle
bakildiginda insan gibi hareket edip is ya-
pabilen bir esyanin kole olarak kullanilmasi
kacinilmaz olacaktir. Dolayisiyla yapay zeka-
ya kisilik verildiginde kolelik mesrulastiriimig
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intelligence is given personality, the perse-
cution of black people in this regard in the
past will be also made to robots, therefore,
robots should not be given a legal personal-
ity and there will be no solution to the legal
problems that will occur.™

3. The Opinion Which Suggests

olup bu konuda gecmisteki gibi siyahilere
yapilan zulmun robotlara da yapilacagi bu
sebeple robotlara hukuki bir kisiligin veril-
memesi gerektigini ve meydana gelecek
olan hukuki problemlere bir ¢6zim olmaya-
caktir.”®

3. Yapay Zekaya Sahip Robotlara

Giving Electronic Personality to

Elektronik Kisilik Verilmesi Gorisu

Robots with Artificial Intelligence

It is said that robots should have legal sta-
tus for the damages caused by robots with
artificial intelligence getting more and more
places today, and the first concrete step tak-
en officially was with the report published
by the European Parliament on January 27,
2017. Many views on the status of artificial
intelligence includes in this report. Among
these views, the most riveting view is that an
electronic personality can be created apart
from the real and legal entity, defined in the
legislation. The people, having this view
state that robots with artificial intelligence
cannot be considered as articles, and that
they cannot be among the people defined
in the civil law because they are not a real
person. Therefore, they argue that robots
with artificial intelligence and having intel-
ligence and perform human-specific activi-
ties should be given an electronic personali-
ty and this situation should be formalized. %

In the report, it was suggested that the exist-
ing artificial intelligence should be recorded
in an official registry and that the material
funds established specifically to artificial
creatures should be used in case of respon-
sibility for compensation.?" It is understood
from here that the opinion is in the direction
of adoption of the legal responsibility of
artificial intelligence against the damages
they cause. Adopting robots with artificial
intelligence as a legal person will mean that
they can be given strict liability. It would be
enough to have a causal relation between
the defect and the action in order to regard
it as a strict liable.

4. The Opinion Suggesting

That the Robots with Artifical
Intellegience Shall be Accepted
As Legal Entities

Robots with artificial intelligence will never
be accepted as a real person because it is
an invention, creation, and made by human
hands. However, due to their intelligence,

Yapay zekaya sahip robotlarin gunumuzde
giderek daha fazla yer edinmesiyle meydana
gelen zararlar igin robotlarin hukuki statiye
sahip olmasi gerektigi konusulmakta olup
resmi olarak atilan ilk somut adim Avrupa
Parlementosu’nun 27 Ocak 2017 tarihinde
yayinladigi raporla olmustur. Bu raporda ya-
pay zekanin statusu hakkinda bir¢ok goruse
yer verilmistir. Bu goruslerin arasinda ise en
dikkat ¢ceken gorus mevzuatta tanimlanan
gercgek ve tuzel kisilik disinda elektronik bir
kisiligin olusturulabilecegi gorusudur. Bu
gorustekiler yapay zekaya sahip robotlarin
egya olarak degerlendirilemeyecegini ayrica
gercek bir kisi olmamasi sebebiyle mede-
ni kanunda tanimlanan kisiler arasinda da
yer alamayacagini dile getirmektedirler. Bu
sebeple bir zekaya sahip olan ve insanlara
6zgu faaliyetleri yerine getiren yapay zeka-
ya sahip robotlara yani bir kisilik taninarak
elektronik kisilik verilmesi gerektigini ve bu
durumun da resmiyete kavusmasi gerektigi-
ni savunmaktadirlar. 2°

Raporda mevcut yapay zekalarin resmi bir si-
cile kaydedilmesi ve tazminat sorumlulugu-
nun olusmasi halinde yapay zeka varliklara
6zgl kurulan maddi fonlara basvurulmasi
gerektigi onerisi ileri stralmustur.?' Buradan
anlasilan ise yapay zekalarin, vermis olduk-
lar zararlar karsisinda hukuki sorumlulugu-
nun benimsenmesi yonundedir. Bu sekilde
yapay zekaya sahip robotlari hukuken bir
kisi olarak benimsenmesi onlara kusursuz
sorumluluk yuklenebilecegi anlamina gele-
cektir. Kusursuz sorumlu saymak icin kusur
ile fiil arasinda bir nedensellik baginin olma-
si yeterli olacaktir.

4. Yapay Zekaya Sahip Robotlarin
Tizel Kisilik Olarak Kabul Edilmesi

Gorusu

Yapay zekaya sahip robotlarin bir icat, bu-
lus olmasi, insan eliyle yapilmis olmasi se-
bebiyle hi¢cbir zaman gergek bir kisi olarak
kabul edilmeyecektir. Fakat bir zekaya sa-
hip olmasi sebebiyle fiilleri sonucu zarar
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RESPONSIBILITY FOR DAMAGES CAUSED BY ARTIFICIAL INTELLIGENCE

they can cause damage as a result of their
actions. In order for these damages to be
covered, it must be a legally recognized
person so that a damage compensation
can be referred.?? Thus, people, having this
view argue that by giving an independent
legal personality, a status can be granted
between the legally recognized person and
an article.?

V. RESPONSIBILITY
FOR ARTIFICIAL
INTELLIGENCE

The gradual increase of robots with artificial
intelligence brings it with the responsibility
issue. And damages arising from the actions of
robots who are aware of their own actions and
movements and which legal basis to eliminate
these damages are possible by comparing the
existing legal sources for now because there is
no regulation on this subject.

In his book of famous science fiction writ-
er Isaac Asimov, he talks about three robot
laws that robots must obey. The laws are
regulated as follows:

« A robot cannot harm humanity or can-
not allow to be damaged human by re-
maining immobile. (rule 0)

As long as it does not contradict the
0.law, a robot cannot harm humanity in
any way or allow it being damaged by
remaining passive. (rule 1)

A robot has to obey commands given
to him by humans as long as it does not
contradict the rule 0 and 1 (rule 2)

A robot must protect its existence, as
long as it does not contradict the 0., 1.
and 2rules.? (rule 3)

In this way, it has been tried to draw a limit
for robots, but these laws will not be a solu-
tion for situations that will occur due to the
unpredictable rapid development of robots.
For example, when a robot with software is
hacked and controlled, it is not qualified to
answer the question of who will be respon-
sible for the damages caused by the robot.
Therefore, since there is no existing regu-
lation, the only way to be applied for such
problems would be the Turkish Criminal
Code (“TCC") and the Turkish Code of Ob-
ligations (“TCO"). The problem will be tried
to be solved by giving the responsibility ac-
cording to the type of crime committed in
TCC or the real person who owns the robot
with artificial intelligence in TCO.

meydana getirebilmektedirler. Bu zararlarin
karsilanabilmesi icin ise hukuken taninan bir
kisi olmasi gerekmektedir ki bir zarar tazmini
s6z konusu olabilsin.?? Buradan hareketle bu
gorusu savunan kisiler bagimsiz bir tuzel ki-
silik verilerek kanunen taninan kisilik ile esya
arasinda bir statinun verilebilecegini savun-
maktadirlar.?®

V. YAPAY ZEKALAR
BAKIMINDAN
SORUMLULUK

Yapay zekaya sahip akilli robotlarin giderek yay-
ginlasmasi beraberinde sorumluluk konusunu
gundeme getirmektedir. Kendi eylemlerinin ve
hareketlerinin farkinda olan robotlann fiillerin-
den kaynaklanan zararlar ve meydana gelen bu
zararlann hangi hukuki dayanaga basvurularak
giderilecegi ise hukukumuzda simdilik mevcut
hukuki kaynaklarin kiyaslanmasi yoluyla mum-
kandur ¢unku bu konu Uzerinde herhangi bir
duzenleme bulunmamaktadir.

Unlu bilim kurgu yazari Isaac Asimov yazmig
oldugu kitabinda robotlarin uymasi gereken
U¢ robot yasasindan bahsetmektedir. Yasa-
lar agsagidaki sekilde duzenlenmistir:
Bir robot insanliga zarar veremez veya ha-
reketsiz kalarak insanligin zarar gérmesine
izin veremez. (0. Yasa)
Bir robot, O.yasa ile ¢elismedigi surece,
hicbir sekilde insanogluna zarar veremez
veya pasif kalmak suretiyle zarar gérmesi-
ne izin veremez. (1. Yasa)
Bir robot, 0. ve 1. Yasa ile gelismedigi su-
rece, kendisine insanlar tarafindan verilen
komutlara itaat etmek zorundadrr. (2. Yasa)
Bir robot, 0., 1. ve 2. yasalar ile celismedigi
surece, kendi varligini korumak zorunda-
dir2* (3. Yasa)

Bu sekilde robotlar icin bir sinir ¢izilmeye ca-
silmistir ancak robotlarin tahmin edilemez
hizli gelisimi bu yasalann meydana gelecek
durumlar i¢in bir ¢6zum yolu olmaktan uzak-
lasacagi cok aciktir. Ornegin bir yazilima sa-
hip robot hacklenip kontrol altina alindigin-
da robotun vermis oldugu zararlardan kim
sorumlu olacak sorusunun cevabini verecek
nitelikte degildir. Bu sebeple mevcut bir du-
zenleme olmamasi sebebiyle bu tur sorunlar-
da basvurulacak tek yol Turk Ceza Kanunu
(“TCK") ve Turk Borglar Kanunu (“TBK”) ola-
caktir. TCK'da islenen sucgun tipine gore veya
TBK'da yapay zekaya sahip robotu mulkiye-
tinde bulunduran gergek kisiye sorumluluk
yuklenerek sorun ¢ozulmeye calisilacaktir.
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VI. CRIMINAL
RESPONSIBILITY

OF ROBOTS WITH
ARTIFICIAL
INTELLIGENCE

Since there is no existing regulation in legal
systems, the responsibilities of robots with

artificial intelligence can be evaluated in
several possibilities.

VI. YAPAY ZEKAYA SAHIP
ROBOTLARIN CEZA
SORUMLULUGU

Hukuk sistemlerinde mevcut bir duzenleme
olmamasi sebebiyle yapay zekaya sahip ro-

botlarin sorumluluklar birkag olasilik halin-
de degerlendirilebilir.

It seems impossible to refer to the responsibilities of ro-
bots that do not have artificial intelligence but can be used

as a tool.

Yapay zekaya sahip olmayan fakat bir arac olarak kullanilabi-
len robotlarin sorumluluklarina gidilmesi olanaksiz goziik-

mektedir.

1. In Terms of Criminal Law

To evaluate the possibility that a robot with
artificial intelligence may be responsible in
terms of criminal law, it will be necessary to
consider it separately in terms of the types of
crime in TCC dated 26 September 2004 and
numbered 5237.

It seems impossible to refer to the responsi-
bilities of robots that do not have artificial in-
telligence but can be used as a tool. A robot
that can only be managed with commands
without artificial intelligence does not have
the capacity to comprehend the actions,
it perform. Therefore, the responsibility for
damage that will occur will belong to the
software developer who has programmed
what that robot can do. The person who pro-
grammes the robot will be held responsible
for the defect in case the robot in question
causes crime due to an error in program-
ming. For example, users who use robots
in wars or cause damage in any way will be
held responsible for the damages that will
occur as a result of this situation. This uses
can be considered as a usage of a kind of
weapon. The definition of weapons is made
as follows in item (f) of the paragraph 1 of Ar-
ticle 6 of the TCC:

1. Ceza Hukuk Bakimindan

Ceza hukuku bakiminda yapay zekaya sa-
hip bir robotun sorumlu olabilmesi ihtimalini
degerlendirmek icin 26 Eylul 2004 tarih ve
5237 sayill TCK'da yer alan sug tipleri baki-
mindan ayri ayri ele almak gerekecektir.

Yapay zekaya sahip olmayan fakat bir ara¢
olarak kullanilabilen robotlarin sorumluluk-
larina gidilmesi olanaksiz gdzukmektedir.
Yapay zekaya sahip olmadan sadece komut-
larla yonetilebilen bir robot, gerceklestirmis
oldugu fiilleri idrak edebilme kapasitesine
sahip degildir. Bu sebeple ortaya c¢ikacak bir
zarar icin sorumluluk o robotun yapabilecek-
lerini programlayan yazilimciya ait olacaktir.
Robotu programlayan insan, programlama-
daki bir hatadan dolayi s6z konusu robotun
sug islemesine sebebiyet vermesi durumun-
da kusuru oraninda sorumlu tutulacaktir.
Ornegin robotlar savaslarda kullanmak icin
ya da herhangi bir sekilde zarara sebebiyet
verecek sekilde kullanan kullanicilar bu
durum sonucunda meydana gelecek olan
zararlardan sorumlu tutulacaktir. Bu sekilde
kullanimlar bir nevi silah kullanimi olarak
degerlendirilebilir. TCK'nin 6. maddesinin
1.fikrasinin f bendinde silah tanimi su sekil-
de yapilmistir:
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“f) Weapon means;

1. Firearms,

2. Explosive goods,

3. Any cutting, piercing or wounding de-
vice made for use in attack and defense,

4. Other instruments that are actually suit-
able for use in attack and defense, even
if they are not made for attack and de-
fense purposes,

5. Nuclear, radioactive, chemical, biolog-
ical substances, burning, corrosive, in-
juring, suffocating, poisoning and caus-
ing permanent diseases”. 2°

It is very possible to use a robot as a weapon
based on the abovementioned definition. 26 A
different matter is the indirect agency situation
of people who use robots to harm and commit
crimes. Under the TCC, indirect agency is de-
fined as follows: “Article 37 - (2) The person
who uses someone else as a means in the of-
fenseis also held responsible asthe agent. The
punishment of the person who uses the ones
who do not have defect ability as a means in
the committing of the crime is increased up to
half from one third." So, it is possible for those
who use the robot to act as a human by giving
acommand toitis an indirect agent due to the
damages arising from it.

In another case, there may be an issue when
the robot is unable to adapt itself to chang-
ing situations and conditions and holds re-
sponsible for the damages that occur as a
result of doing the work as it is. While the
robot is doing the work, for which it is pro-
grammed, it is possible that some problems
will arise as the current situation changes
and continues to do the work. For example,
if the hydraulic arm is in defense in a sense
in order to protect itself or the work they do,
within the existing information, it will not be
possible to be accepted as a simple tool. The
occurrence of such situations is due to the
fact that the user or the programmer did not
pay enough attention or care to a number of
possible problems. Therefore, it will cause
the negligence of the user or programmer.?’

2. In Terms of Law of Obligations

“f) Silah deyiminden;

1. Ateslisilahlar,

2. Patlayici maddeler,

3. Saldin ve savunmada kullanilmak tzere
yapilmis her turlu kesici, delici veya be-
releyici alet,

4, Saldin ve savunma amaciyla yapilmis
olmasa bile fiilen saldin ve savunmada
kullanilmaya elverisli diger seyler,

5. Yakici, asindirici, yaralayici, bogucu,
zehirleyici, surekli hastaliga yol acici
nukleer, radyoaktif, kimyasal, biyolojik
maddeler,”. 2°

Tanimdan hareketle bir robotun silah olarak

kullanilmasi pekala mamkundur. 26 Farkli bir

durum ise robotlar zarar vermek igin, su¢
islemek icin kullanan kisilerin dolayli faillik
durumudur. TCK kapsaminda dolayli faillik
soyle tanimlanmaktadir: “Madde 37 - (2) Su-
cun islenmesinde bir baskasini ara¢ olarak
kullanan kisi de fail olarak sorumlu tutulur.

Kusur yetenedi olmayanlari sucun islenme-

sinde arac¢ olarak kullanan kisinin cezas,

Ugte birden yarisina kadar artinlir.” Bu sekil-

de robotu kullananlar robota komut vererek

adeta bir insanmis gibi hareket ettirerek do-

gan zararlardan dolayli fail durumunda ol-

malari mamkundar.

Diger bir durumda ise robotun degisen du-
rum ve kosullara kendisini adapte edemeye-
rek verilen isi oldugu gibi yapmasi sonucu
meydana gelen zararlardan dolayr sorumlu
olabilme problemidir. Robot programlandigi
isi yaparken mevcut durumun degismesi so-
nucu isi yapmaya devam etmesiyle birtakim
sorunlarin gcikmasi muhtemeldir. Ornegin hid-
rolik kol mevcut bilgileri dahilinde, kendilerini
veya yaptiklar isi korumak adina bir anlamda
savunmaya gecmesi durumunda basit bir
alet olarak kabul edilmesi mumkun olamaya-
caktir. Boyle durumlarin meydana gelmesin-
de olasi birtakim sorunlara karsi kullanicinin
veya programcinin yeterli dikkat veya 6zeni
gostermemis olmasindan kaynaklidir. Dola-
yisiyla kullanicinin veya programcinin taksir
sorumluluguna neden olacaktir.?”

2. Borclar Hukuku Bakimindan

As robots do not yet have any legal status,
they will be evaluated mutatis mutandis in
terms of responsibility for compensation in
Turkish legislation. In terms of compensa-
tion responsibility, firstly, it will be necessary
to refer to the provisions on strict liability.
Strict liabilities are included in the article no.
65 of TCO and its continuation; it is divided
into three as "equity liability, care liability
and danger liability".

Robotlar hentz herhangi bir hukuki statiye
sahip olamadiklari icin Turk mevzuatinda taz-
minat sorumlulugu bakimindan kiyas yoluyla
degerlendirilecektir. Tazminat sorumlulugu
bakimindan ilk olarak kusursuz sorumluluga
iliskin hukumlere gidilmesi gerekecektir. Ku-
sursuz sorumluluk halleri TBK'nin 65. mad-
desi ve devaminda yer alarak; “hakkaniyet
sorumlulugu, 6zen sorumlulugu ve tehlike
sorumlulugu” olarak uce ayrilir.
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Equity liability in the article no. 65 of TCO is
regulated as: “If it requires equity; the judge
decides to completely or partially eliminate
the damage caused by the person who has
no mental competence. “?® Equity liability
mentions the responsibility of those who do
not have the mental competence according
to the TCO. In this case, it will be possible to
refer to the owner or operator of the robot
for the compensation of damages caused
by the robot, in the event of the causal rela-
tion, harm and illegal action required for the
occurrence of the damage.

Care liability, which is another one of the
strict liabilities, is divided into three as the li-
ability of the employer, the liability of the an-
imal keeper and the liability of the building
owner. Liability of the employer is defined
as follows in the article 66 of TCO?: "The
employer is obliged to eliminate the harm,
caused by the employee for others during
the work given to him." According to the arti-
cle, the damages caused by the robot when
it is programmed and doing the given work
will have to be covered by the employer.
And liability of the animal keeper is defined
as follows in the article 67 of TCO3: "The
person who undertakes the care and main-
tenance of an animal permanently or tem-
porarily is obliged to eliminate the damage
caused by the animal.” According to the arti-
cle, if acomparison is made within the scope
of the liability of the animal keeper, the peo-
ple, having the robot should be responsible
for the damages caused by their robots and
take the necessary care to prevent the ro-
bots from causing any damage.

TBK madde 65 hakkaniyet sorumlulugunu
soyle duzenlemektedir: “Hakkaniyet gerek-
tiriyorsa; hakim, ayirt etme gucu bulunma-
yan kisinin verdigi zararin, tamamen veya
kismen giderilmesine karar verir.”?® Hakka-
niyet sorumlulugu TBK'ya gore ayirt etme
gucune sahip olmayanlarin sorumlulugunu
ele almaktadir. Bu durumda zararin olugmasi
icin gerekli olan illiyet bag, zarar ve hukuka
aykir bir fiilin varligi halinde, robotun vermis
oldugu zararlarnn tazmini igin robotun sa-
hibine veya isletmecisine gitmek mumkun
olacaktir.

Kusursuz sorumluluk hallerinden bir digeri
olan 6zen sorumlulugu ise adam calistira-
nin sorumlulugu, hayvan bulunduranin so-
rumlulugu ve yapi malikinin sorumlulugu
olmak Uzere uge ayrilmaktadir. TBK'nin 66.
maddesinde adam calistiranin sorumlulu-
gu soyle ifade edilmistir: “Adam calistiran,
calisanin, kendisine verilen isin yapilmasi
sirasinda baskalarina verdigi zaran gider-
mekle yuokamludur.”?® Maddeden hareketle
robotun programlandigi ve verilen isi yaptigi
sirada meydana getirmis oldugu zararlarin,
adam calistiran tarafindan karsilanmasi ge-
rekecektir. TBK'nin 67. maddesinde duzen-
lenen hayvan bulunduranin sorumlulugu
ise su sekilde duzenlemistir: “Bir hayvanin
bakimini ve yonetimini surekli veya gecici
olarak ustlenen kisi, hayvanin verdigi zarari
gidermekle yukumladur.”®® Maddeden ha-
reketle hayvan bulunduranin sorumlulugu
kapsaminda kiyas yapildigi takdirde robota
sahip kisilerin robotlarinin meydana getir-
mis oldugu zararlardan sorumlu olmasi ve
robotlarin herhangi bir zarara sebebiyet
vermemesi icin gerekli 6zeni gostermeleri
gerekmektedir.
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The danger liability, which is the last one
of the strict liabilities, is defined as follows
in the article 71 of TCO®": "In the event of a
loss from the operation of a business that
presents a significant danger, the owner
and the operator, if any, are jointly respon-
sible for this loss." According to the article,
people working on artificial intelligence or
companies running these robots will have
a danger liability in this context. Due to the
loss for this reason, it will be possible to refer
to the responsibility of these people within
the comparison.

VIl. CONCLUSION AND
EVALUATION

As a result of the rapid development of tech-
nology, it is very clear that robots with artifi-
cialintelligence, which have taken more and
more place in our lives, make our lives easier
in every field. Both reducing workload and
saving time and costs cause the increase
of robots. This increase brings a variety of
legal problems with it besides facilities and
savings. However, legal regulations regard-
ing this are not yet available. At first, the
legal status of robots should be discussed
and evaluated within the scope of TCO, in
order to create liability in terms of TCC and
TCO. After a consensus exists on this matter,
an additional evaluation will be required in
terms of criminal and compensation liabili-
ties. In the current case, TCC and TCO can
be applied mutatis mutandis in terms of
Turkish legislation within the scope of dam-
ages caused by robots. However, existing
comparison methods will not be sufficient
and necessary legal arrangements will have
to be made. In this context, the provisions
determined within the scope of the report
prepared by the European Parliament will
be adapted to Turkish legislation or a sepa-
rate arrangement specific to robots with arti-
ficial intelligence and so, relating problems
will be solved.

Kusursuz sorumluluk hallerinden sonuncusu
olan tehlike sorumlulugu ise TBK'nin 71.mad-
desinde su sekilde ifade edilmektedir: “Onemli
olcude tehlike arz eden bir igletmenin faaliye-
tinden zarar dogdugu takdirde, bu zarardan
isletme sahibi ve varsa isleten muteselsilen
sorumludur.”®’ Maddeden hareketle robotlar,
yapay zeka Uzerine galisan kisiler veya bu ro-
botlan calistiran firmalann bu kapsamda bir
tehlike sorumlulugu s6z konusu olacaktir. Bu
sebeple meydana gelecek zararlardan dola-
yi bu kisilerin sorumluluguna gidilmesi kiyas
kapsaminda mumkun olacaktir.

VIl. SONUC VE
DEGERLENDIRME

Teknolojinin hizla ilerlemesi sonucu hayati-
mizda her gecen gun daha fazla yer edinen
yapay zekaya sahip robotlarin hayatimizi her
alanda kolaylastirdigi ¢cok aciktir. Hem is yU-
kunun azaltilmasi hem de zamandan ve ma-
liyetten tasarruf edilmesi mevcut robot sayI-
sinin giderek artmasina sebep olmaktadir.
Bu artis kolayliklarn, tasarruflarin yaninda
cok cesitli hukuki problemleri de beraberin-
de getirmektedir. Fakat buna iliskin kanuni
duzenlemeler ise henuz mevcut degildir.
Oncelikle TCK ve TBK bakimindan sorumlu-
lugun dogabilmesi icin TBK kapsaminda ro-
botlarin hukuki statusuntn tartisilip deger-
lendirilmesi gerekmektedir. Bu konuda bir
gorus birliginin varligi sonrasinda cezai ve
tazminat sorumlulugu bakimindan ayrica bir
degerlendirmeye gerek duyulacaktir. Mev-
cut durumda robotlarin meydana getirmis
oldugu zararlar kapsaminda Turk mevzuati
bakimindan TCK ve TBK kiyas yoluyla uy-
gulanabilir konumdadir. Fakat mevcut kiyas
yontemleri yeterli kalmayacak ve gerekli hu-
kuki duzenlemelerin yapilmasi sart olacak-
tir. Bu baglamda Avrupa Parlementosu’nun
hazirlamis oldugu rapor kapsaminda belir-
lenen hukumler Turk mevzuatina da uyar-
lanarak ya da yapay zekaya sahip robotlara
6zgu ayri bir duzenleme yapilarak konudaki
sorunlara ¢6zum yolu bulunmus olacaktir.
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