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ABSTRACT

The economic power of the United States of Amer-
ica ("USA"), which is one of the most leading pow-
ers today, is evident. The exercise of this power can
result in various sanctions. Economic sanctions ap-
plied at the highest level are divided into two cat-
egories: primary and secondary. Primary and sec-
ondary sanctions relate to different areas of use and
the natural and legal persons to which they apply.
Although they have various conseqguences, these
sanctions can seriously affect the business activ-
ities of citizens subject to the laws of any country
when doing business with countries targetted by
the USA for various economic, political or security
reasons. This is because the Office of Foreign As-
sets Control (OFAC) of the U.S. Tresury Department
has the authority to impose various restrictions on
the economic activities of natural and legal per-
sons both within and outside the USA, in order to
align the strategic decisions of state and non-state
actors with the geopolitical aims of the USA. These
sanctions are the tools of foreign policy and may
be changed without prior notice, which can restrict
trade with other countries. Their economic effects
will be examined in terms of the whole world.
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OZET

GUnumuzdeki en buyuk guclerden biri olan Amerika
Birlesik Devletlerinin ("ABD") dunya uzerindeki eko-
nomik hakimiyeti aciktir. Bu hakimiyetin kullanimi farkl
yaptinmlar olarak karsimiza ¢cikmakta olup Ust duzeyde
uygulanan ekonomik yaptinmlar birincil ve ikincil du-
zeyde uygulanan yaptinmlar olarak ikiye ayrnlmaktadir.
Birincil ve ikincil duzeydeki yaptinmlarn kullanim alan-
lan arasinda gesitli unsurlar yer almakta, uygulandig
gercek ve tuzel kisiler degiskenlik gostermekte ve farkli
sonugclari olsa da tum bu yaptirnmlar neticesinde; her-
hangi bir Ulke vatandasi gercek veya Ulke kanunlarina
tabi tuzel bir kisinin ABD tarafindan cesitli ekonomik,
politik yahut guvenlige dayall nedenlerle secilmis bir-
kac Ulkeden birisiyle ticaret yapmasi o kisinin ticaret ha-
yatinin bir nevi sonunu getirmektedir. Zira s6z konusu
yaptinmlar ile ABD Hazine Bakanligi Yabanci Varliklar
Kontrol Dairesi Baskanligi ("OFAC"), devlet ve devlet
disi aktorlerin stratejik kararlarini ABD jeopolitik hedefle-
riyle uyumlu hale getirmek amaciyla ABD ve ABD disin-
daki gercek veya tuzel kisilerin ekonomik faaliyetlerine
cesitli kisittamalar getirme yetkisine sahiptir. Bu yapti-
nmlar dis politikanin araclarn olup; dnceden bildirimde
bulunulmaksizin degistirilebilmekte ve bu durum diger
Ulkelerin de ticaret alanlanni kisittamakta oldugundan
tum dunya agisindan ekonomik etkileri incelenecektir.
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PART 4

Sanctions imposed as an economic intervention amount to discrimination against a country
where sanctions are applied as they limit that country’s import-export regime and credit
needs in order to influence or change current policy.

Ekonomik miidahale araci1 olarak basvurulan yaptirnmlar, yaptirim uygulanan iilkenin mevcut
politikasim etkilemek veya degistirmek suretiyle bir diger iilke ile ithalat - ihracat rejimini ve
kredi ihtiyacin1 ekonomik olarak smirlandirmak suretiyle ayrimcihiga tabi tutulmasidir.

y

FOOTNOTE

1 Robert Eyler, Economic Sanctions
International Policy and Political Econ-
omy at Work, Palgrave, Macmillian,
2007, p. 4.

2 Eyler, p. 2.

3 Eyler, p. 2.

4 Eyler, p. 2.

5 For further information, see, Ali Z.
Marossi / Marissa R. Bassett, Econom-
ic Sanctions Under International Law,
Springer, Netherlands 2015.

6 Marossi, s. V.

7 Eyler, p. 2.

I.INTRODUCTION

Sanctions imposed as an economic inter-
vention amount to discrimination against
a country where sanctions are applied
as they limit that country’s import-export
regime and credit needs in order to influ-
ence or change current policy." Basically,
with economic sanctions, the target is the
country that is affected by the sanctions;
it is not the party that has legal nexus with
the country.?

However, there may be situations where
third parties are involved. States aim to en-
sure the continuity of their political effec-
tiveness in accordance with their political
intentions and economic interventions that
can be considered marginal.® These sanc-
tions do not always occur as a precaution or
response to an unusual international situa-
tion; rather, they have begun to be used as a
form of international dispute resolution.* Is it
possible to mention about the legitimacy of
these means in point without predicting rec-
iprocity?® On the other hand, is it possible to
indicate a limit to the aforementioned sanc-
tions? Based on the wide margin of appre-
ciation, it is generally accepted that these
sanctions, which are formed by the country
policies, will have the area of application
without any reciprocity with the end of the
cold war in the world.®

I. GiRiS

Ekonomik mudahale araci olarak bagvuru-
lan yaptinmlar, yaptinm uygulanan ulkenin
mevcut politikasini etkilemek veya degistir-
mek suretiyle bir diger ulke ile ithalat - ihra-
cat rejimini ve kredi ihtiyacini ekonomik ola-
rak sinirlandirmak suretiyle ayrimciliga tabi
tutulmasidir.” Temel olarak ekonomik yapti-
rimlar ile hedef, yaptinm uygulanan tlkenin
kendisidir; ulke ile hukuki iliskiye giren taraf
degildir. Buna karsin t¢uncu kisilerin muda-
hil oldugu durumlar da s6z konusu olabilir.?

Devletler, marjinal olarak addedilebilecek
ekonomik mudahaleler ile izledikleri politik
amaclar dogrultusunda politik etkinliginin
devamliligini saglamayi hedeflemektedir?.
Bu yaptinmlar, her zaman bir 6nlem olarak
veya uluslararasi olagandisi bir duruma re-
aksiyon olarak ortaya ¢ikmamaktadir; daha
ziyade uluslararasi uyusmazlik ¢6zim yolu
olarak basvurulmaya baslanmistir.* S6z ko-
nusu araclarin mutekabiliyet 6ngoérulmeksi-
zin mesruiyetinden bahsedilebilir mi?® Diger
taraftan s6z konusu yaptinmlarin bir sinirin-
dan bahsedilebilir mi? Genis takdir marjina
dayanilarak ulke politikalanyla sekillenen
bu yaptinmlarn, soguk savasin sona erme-
si ile birlikte dunyada bugun mutekabiliyet
olmaksizin uygulama alani bulacagi genel
kabul gérmektedir.®
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The U.S.A, which is one of the most influ-
ential powers today, uses these sanctions
in the most effective way and by doing
SO increases its economic dominance
worldwide. Since 1945, the U.S.A has de-
ferred to economic sanctions as a means
of using economic pressure as a second
or third stage in diplomacy before mili-
tary intervention.” Meanwhile, the U.S.A,
being the country that imposes econom-
ic sanctions the most, resorts its global
economic domination as it was an urgent
action plan. The U.S.A sustains its eco-
nomic area in a positive feedback loop
depending upon the assurance of its cur-
rency, the U.S.A dollar ("USD"), which is
the main reason for having a global eco-
nomic power.

By using the domination mentioned
above, it obstructs the trade life of the nat-
ural or legal persons concerned by sub-
jecting a natural or legal person from any
country to enforce trade with several se-
lected countries for various reasons. The
economic sanctions applied are a natu-
ral result of this area of domination and
control. These sanctions affect all types
of contract, regardless of their value. In
addition, since the sanctions imposed by
the USA are based on the changing USA
foreign policy and political concerns, it is

Gunumuzdeki en buayuk guglerden biri olan
ABD s6z konusu yaptinmlar en etkili sekilde
kullanan ulke olup dunya tzerindeki ekono-
mik hakimiyetini bu yaptinmlanni kullanarak
daha da artirmaktadir. ABD, 1945 yilindan iti-
baren ekonomik yaptirimlara, ekonomik baski
araci ile diplomaside ikinci veya tguncu bir
asama olarak ordunun mudahalesinin bir ara-
ci olarak basvurmaktadir.” Ayni zamanda en
fazla ekonomik yaptinm uygulayan ulke olan
ABD, global ekonomik hakimiyetine diploma-
sinin adeta acil eylem plani olarak bagvurmak-
tadir. ABD, global ekonomik hakimiyete sa-
hip olmasinin temel nedeni doviz birimi olan
Amerikan Dolar’'nin (“USD") sahip oldugu gu-
venceye dayanarak, hakim oldugu ekonomik
alani pozitif geri besleme dongusu (positive
feedback loop) icinde ayakta tutmaktadir.

S6z konusu hakimiyetini kullanirken, herhangi
bir ulkeden gercek veya tuzel bir kisinin ce-
sitli nedenlerle secilmis birkag ulke ile ticaret
yapmasini yaptirma tabi kilmak suretiyle ilgili
gercek veya tuzel kisilerin ticaret hayatini bir
nevi engellemektedir. Uygulanan ekonomik
yaptinmlar ise bu hakimiyet ve kontrolalaninin
dogal bir sonucudur. S6z konusu yaptirimlar,
sozlesmenin meblagi ne olura olsun her turlu
sozlesmeyi etkileyebilecek niteliktedir. Bunun
yani sira ABD tarafindan uygulanan yaptinm-
lar degisen ABD dis politikasini ve siyasi mula-
hazalarini temel aldigindan su anda yururluk-

A

1 Robert Eyler, Economic Sanctions
International Policy and Political Econ-
omy at Work, Palgrave, Macmillian,
2007, s. 4.
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practically impossible to predict whether
current sanctions will also be implement-
ed in the future. This article analyzes the
legal background of economic sanctions
currently in force, the types of sanctions,
and the countries subject to them.

I1. LEGAL BACKGROUND
OF THE USA'S ECONOMIC
SANCTIONS PROGRAM

The USA sanctions programs are admin-
istered and enforced by the Office of For-
eign Assests Control (“OFAC”) under the
President's national emergency powers.?

OFAC is empowered to impose various
restrictions on the economic activities of
natural or legal persons within and out-
side the USA in order to align the strategic
decisions of state and non-state actors
with U.S. geopolitical goals. It should be
noted that these sanctions are a means
of foreign policy and may be changed
without prior notice. The U.S. government
provides a wide margin of appreciation

te bulunan yaptinmlarin gelecekte uygulanip
uygulanmayacaginin 6ngoérulmesi neredeyse
imkansizdir. Bu ¢galisma kapsaminda halihazir-
da uygulama alani bulan ekonomik yaptirim-
larin hukuki arka plani ile bu yaptinm turleri
ve uygulanan ulkeler érneklendirilerek ortaya
konulacaktir.

Il. AMERIKA BIiRLESIK
DEVLETLERI’NIN
EKONOMIiK YAPTIRIM
PROGRAMININ HUKUKIi
ARKA PLANI

ABD yaptirm programlari, Bagskanin ulusal acil
durum yetkileri veya yetki taniyan kanunlara
dayanarak ABD Hazine Bakanligi Yabanci Var-

liklar Kontrol Dairesi Baskanlig (“OFAC") tara-
findan yonetilmektedir.

OFAC, devlet ve devlet disi aktorlerin stratejik
kararlarini ABD jeopolitik hedefleriyle uyumlu
hale getirmek amaciyla ABD ve ABD digindaki
gercek veya tuzel kisilerin ekonomik faaliyet-
lerine cesitli kisitlamalar getirme yetkisine sa-
hiptir. Oncelikli olarak belirtmek gerekir ki ABD
ekonomik yaptinmlar, dis politikanin araglari
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for interpreting and enforcing sanctions
based on changing USA foreign policy
and political concerns. Due to this, it is
practically impossible to predict whether
current sanctions will be enforced in the
future. Therefore, we will examine eco-
nomic sanctions anticipated within the
scope of current legislation.

U.S. economic sanctions can be catego-
rized as primary and secondary. Primary
sanctions are the most common and con-
ventional category. They prohibit U.S.
citizens from making agreements with
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olup; 6nceden bildirimde bulunulmaksizin
degistirilebilmektedir. ABD hukumeti, degisen
ABD dis politikasini ve siyasi mulahazalarini
temel alan yaptinmlan yorumlamak ve uygu-
lamak icin genis bir takdir marjini haiz olup;
bu takdir marji dolayisiyla yururlukte bulunan
yaptinmlarin gelecekte uygulanip uygulan-
mayacagi konusunda éngorulmesi neredey-
se imkansizdir. Bu baslik altinda bu sebeple
yurarlukte bulunan mevzuat dahilinde 6ngo-
rlen ekonomik yaptinmlar incelenecektir.

ABD tarafindan ust duzeyde uygulanan eko-
nomik yaptirimlarin birincil ve ikincil duzeyde

It is therefore practically impossible to predict whether
current sanctions will be enforced in the future.

Bu takdir marj1 dolayisiyla yururlukte bulunan yaptirnmlarin
gelecekteuygulanipuygulanmayacagikonusundaongorulmesi

neredeyse imkansizdir.

certain countries, organizations, and in-
dividuals. As well as applying directly to
individual nations, such as the embargos
on Cuba and Iran, they may also apply to
specific businesses, groups, or individu-
als, as found on the Specially Designat-
ed Nationals and Blocked Persons List
("SDN" ).

Natural and legal persons who are the
USA citizens are prohibited from par-
ticipating in any transaction involving
individuals and organizations on the
SDN list and it is essential to prevent
(freeze) their economic assets, which
these individuals or organizations
have any interests. In addition, per-
sons outside the U.S. may also be

held directly responsible for making

iki ana kategori altinda toplanmasi mumkun-
dur. Enyaygin ve konvansiyonel kategori altin-
da ongorulen yaptinmlar, ABD'li kisilerin, belirli
ulkeler, kuruluslar ve Kisiler ile anlasma yapil-
masinin yasaklanmasidir. Bu yaptinmlar Kuba
ve Iran'a uygulanan ambargolar gibi dogru-
dan ulke ¢apinda olabilecedi gibi; 6zel olarak
belirlenmis isletmeler, gruplar veya kisilere
("Specially Designated Nationals And Blocked
Persons List”, “SDN") yonelik olabilmektedir.

ABD vatandasi olan gercek veya tuzel kisilerin,
6zel olarak belirlenmis SDN listesinde yer alan
kisi ve kuruluslar iceren herhangi bir isleme
katilmalari yasaktir ve bu kisilerin veya kurulus-
larin herhangi bir menfaatinin bulundugu eko-
nomik varliklarini engellemek (dondurmak)
gerekmektedir. Buna ek olarak, ABD digindaki
kisiler de ABD dolari 6demeleri, ABD persone-

MAKALELER
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8 US Department of the Treasury
Organizational  Structure,  https://
www.treasury.gov/about/organi-
zational-structure/offices/pages/
office-of-foreign-assets-control.aspx
(Erisim Tarihi: 17.03.2020).
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9 OFAC Frequently Asked Questions,
treasury.gov/resource-center/faqgs/
Sanctions/Pages/faq_general.aspx
(Access Date: 03.03.2020).

10 The Reports regarding the Iranian
sanctions prepared by Republic of
Turkish Tehran Embassy Commercial
Consultancy please see https://ticaret.
gov.tr/yurtdisi-teskilati/guney-asya/
iran/pazar-bilgileri/abd-yaptirimlari
(Access Date: 03.03.2020).

11 Tracy J. Chin, “An Unfree Trade
In Ideas: How OFAC’s Regulations
Restrain First Amendment Rights” (Un-
free Trade In Ideas), New York Univer-
sity Law Review, December 2008, V.
86, P. 6, y. 1886.

12 Chin, Unfree Trade In Ideas, Y.
1910.

13 Citizenship regulation adopted in
India, common and uncommon be-
liefs were counted and Muslims were
not counted. Therefore, Muslims are
prevented from obtaining the citizen-
ship. The USA did not react to this
situation unlike Donald Trump paid an
official trip to India. For detail informa-
tion please see: https://www.usatoday.
com/story/news/politics/2020/02/25/
trump-india-doesnt-take-position-caa-
citizenship-law/4865556002/ (Access
date: 02.03.2020)

14 Please see for relevant indictment
https://www.justice.gov/opa/press-re-
lease/file/1210396/download (Access
date: 03.03.2020).
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transactions with persons on the SDN
list involving anything related to the U.S,,
for example U.S. dollar payments and U.S.
staff participation. Any violation of prima-
ry sanctions may result in civil and crimi-
nal penalties.

There are exceptions to the prohibitions.
Under certain circumstances, it is pos-
sible to carry out a transaction normally
prohibited by applying to the OFAC for a
license. There are two different licenses:
general and specific. Under a single gen-
eral license, a transaction, defined within
certain limits, may be performed more
than once. With a specific license, only
the stated transaction is permitted, mean-
ing only a single transaction. ®

Unlike primary sanctions, secondary
sanctions apply to third parties and do
not require a direct relation with the
USA. The aim of these sanctions is to per-
suade third party natural or legal person
outside the USA to cease activities with
a sanctioned country. For this reason,
these sanctions do not carry legal con-
sequences. If a natural or legal person
outside the USA makes agreements with
individuals, groups, or businesses on the
SDN List, it faces the threat of restricted
access to the U.S. market and financial
system as a secondary sanction. In ad-
dition, travel bans, freezing of US-based
assets, and other restrictive measures
may be applied. Currently, the OFAC im-
poses secondary sanctions on programs
focused on Russia and Iran.

I1l. EXAMPLES OF
ECONOMIC SANCTION
TYPES AND
IMPLEMENTATION

Sanctions imposed against Iran are the
strongest U.S. sanctions involving both
primary and secondary sanctions.™ Prima-
ry sanctions are directly placed on the USA
citizens. In this context, the USA citizens
are prohibited from almost any activity to
be performed with countries or their cit-
izens on the SDN list."" Primary sanctions
may also be applied to a USA nexus to a
non- USA citizens' transaction related to
the countries on the SDN list. In this case, it
brings about a kind of obligation that pre-
vents USA citizens from violating primary
sanctions. For example, the involvement

linin katiimi gibi ABD baglantisi bulunan SDN
listesinde yer alan kisiler ile islem yapmaktan
dogrudan sorumlu olabilirler. Birincil yaptinm-
larin ihlali halinde, adli (civil) veya cezai (crimi-
nal) mueyyideler ile karsilasilabilir.

Bu gibi mueyyidelerden kaginmak icin OFA-
C'a lisans bagvurusu yaparak normal sartlarda
yasaklanmis bir islemin yapilmasi mumkudn
olabilmektedir. Bu kapsamda genel ve 6zel
olmak Uzere iki farkli lisans éngoéralmustar.
Genel lisans kapsaminda belirli sinirlar icinde
tanimlanan bir islemin tek bir lisans alimi ile
birden fazla kez yapilabilmektedir. Ozel lisans
ise yalnizca belirlenen islemin yapilmasina izin
veren bir lisans taradur. Bu lisans kapsaminda,
ayni islemin birden fazla kez tesis edilmesine
izin verilmemektedir.®

Buna karsilik ikincil yaptinmlar ise, birincil yap-
tinmlarin aksine dogrudan ABD ile bir baglan-
tiya gerek duymamaktadir. S6z konusu yapti-
nmlar, ABD disinda yer alan gercek veya tuzel
kisilerin ABD vyargi yetkisi disinda gercekles-
tirdigi belirli davraniglardan caydirmayi amac-
lamaktadirlar. Buna gore dngorulen yaptirnm-
lar, cezai veya hukuki degildir. ABD digindaki
gercek veya tuzel kisinin SDN listesinde yer
alan kisi, grup veya isletmeler ile anlagsmalar-
da bulunmasi halinde, ikincil yaptinm olarak
ABD pazarina ve finansal sistemine erigiminin
kisittanmasi tehdidiyle karsilasmaktadir. ABD
sermaye piyasalarina veya finansal sistemlere
erisimine iligkin kisittamalara ek olarak, ikincil
yaptinm olarak seyahat yasaklar, ABD merkez-
li varliklarinin dondurulmasini ve diger kisitla-
yic tedbirlere maruz kalinabilir. Halihazirda
OFAC tarafindan Rusya ve iran odakli prog-
ramlara ikincil yaptinmlar uygulanmaktadir.

I1l. EKONOMIiK YAPTIRIM
TURLERi VE UYGULAMA
ORNEKLERI

iran’a karsi uygulanan yaptinmlar dikkate alin-
diginda, halihazirda ABD tarafindan uygulanan
en yuksek yaptinmlarin birincil ve ikincil yapti-
nmlar olmak Gzere iki genis kategoriye aynldig
degerlendirilebilir.® Birincil yaptinmlar dogru-
dan ABD vatandaslarina uygulanmaktadir. Bu
kapsamda ABD vatandaslar, SDN listesinde
yer alan ulkeler veya vatandaslar ile girilecek
hemen hemen her turlu faaliyetten men edil-
mistir.” Birincil yaptinmlar ayrica ABD vatanda-
st olmayan kimselerin SDN listesinde bulunan
Ulkeler ile iliskili bir isleme, ABD baglantisinin
eklenmesi suretiyle ortaya ¢ikabilir. Bu halde,
ABD vatandaslarinin birincil yaptinmlari ihlal
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of employees or institutions in the country
into the relevant relation or the use of USA
instruments of payment may be consid-
ered in this context.

The violation of primary sanctions, either
directly or indirectly, may lead to civil or
criminal penalties. It has been criticized
that these sanctions violate rights under
the “first amendment”, which protects
the freedom of speech, one of the most
essential elements of the USA. One con-
cern is that, because of the possible con-
sequences of these sanctions, American
citizens may express their opinions about
a country on the list.”? Indeed, the USA is
still a more distant society from certain
ideologies and it can be understood from
the reactions (or not given) either popular
culture and various legal developments, in
which it is refused to contact people from
certain countries.’

In contrast, secondary sanctions are tar-
geted solely at non-USA persons. Second-
ary sanctions do not require any USA con-
nection. They are intended to dissuade
non-USA persons from certain activities
carried out outside the jurisdiction of the
USA. Rather than imposing civil and crimi-
nal fines, secondary sanctions operate by
threatening to restrict the non-US person’s
access to the USA capital markets or fi-
nancial system, impose travel bans, freeze
U.S.-based assets, and other restrictive
measures. The United States of America v.
Turkiye Halk Bankasi A.S. indictment can
be given as an example of this. The sanc-
tions mentioned above are discussed in
this indictment and it is claimed that the
sanctions anticipated by OFAC "bypass
the sanctions".™

USA economic sanctions are applied
as foreign policy instruments and these
sanctions may be changed without prior
notice, based on the government’s wide
margin of appreciation in the interpreta-
tion and enforcement of sanctions. The
margin also gives the USA the authority
to prevent commercial transactions by
parties it decides to target. One recent ex-
ample is that of Rosneft Trading. Rosneft
Trading, a subsidiary of Rosneft, one of
the bieggest companies in Russia, is cur-
rently on the sanction list due to its petrol
agreement with Venezuela. The chairman
of the board of Rosneft Trading. The chair-
man of the Rosneft Trading board has also
been placed on the sanction list. How-
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etmelerine sebep olmasiniengelleyen tarev bir
yukumluluk yuklemektedir. Ornegin, soz konu-
su iliskiye ulkede galisanlarnn veya kurumlarin
mudahil olmasi veya ABD 6deme araclarinin
kullanilmasi bu kapsamda degerlendirilebilir.

Dogrudan ya da dolayli olarak birincil yaptinm-
larin ihlali halinde adli veya cezai mueyyideler
ile karsilagilmaktadir. S6z konusu yaptinmla-
rin, ABD'nin su anki halinde en temel unsurla-
rindan biri olarak ifade 6zgurlugunu koruyan
“birinci anayasa degisikligi” (first amendment)
haklarinin ihlal edilmesine sebebiyet oldugu
ileri surulerek elestirilere konu olmustur; séyle
ki bu yaptinmlann olasi sonuglan nedeniyle
Amerikan vatandasinin listede yer alan bir tlke
ile ilgili fikirlerini ifade etmesinin endise uyan-
dirdigini dile getirilmektedir.’> Nitekim ABD
halen belirli ideolojilere daha uzak bir toplum
olmakta ve halen belirli Ulkelerden insanlar
ile iletisime gecilmekten imtina edildigi gerek
populer kulturde gerekse de cesitli hukuki ge-
lismelere verilen (yahut verilmeyen) tepkilerle
anlasilabilmektedir.™

Birincil yaptinmlarin aksine, ikincil yaptinmlar
yalnizca ABD vatandasi olmayanlari hedef al-
maktadir. Belirtilen ikincil yaptinmlar, birincil
yaptinmlarin aksine herhangi bir ABD baglan-
tist da gerektirmemektedir. ikincil yaptinmlar,
ABD'nin yetki sahasi disinda gerceklesen, ABD
ile hicbir iliskisi olmayan belirli davraniglardan
ABD vatandasl olmayanlar caydirmayl amag-
lamaktadir. ikincil yaptinmlar, adli veya cezai
yaptinmlarn ihtiva etmemektedir. Bu kapsam-
da, ABD vatandasi olmayanlarin ABD sermaye
piyasasina ya da finansal sistemine girisinin
sinirflandirnlmasi, seyahat yasaginin uygulan-
masi ve ABD merkezli malvarliklarinin dondu-
rulmasi yaptinmi ve diger kisitlayici 6nlemlerin
uygulanabilmektedir. S6z konusu duruma ya-
kin tarihli United States of America ve Turkiye
Halk Bankasi A.S. iddianamesi ¢rnek olarak
gosterilebilir. Nitekim bu iddianamede yukari-
da aciklanan yaptinmlar tartisiilmakta ve OFAC
tarafindan éngorulen yaptinmlarin “etrafindan
dolasilmaya calisildigi” iddia edilmektedir.™

ABD ekonomik yaptinmlarina dis politika ens-
tramani olarak bagvurulmaktadir ve bu yapti-
nimlar idarenin genis takdir marjina dayanilarak
onceden bildirimde bulunulmaksizin degis-
tirilebilmektedir. ABD hukumeti, yaptinmlarin
yorumlanmasi ve uygulanmasi konusunda
genis bir takdir yetkisini haizdir. S6z konusu
marj, ayni zamanda ABD'ye diledigi taraflarin ti-
cari islemlerini engelleyebilme yetkisi vermek-
tedir. Bunun yakin tarihli 6rneklerinden biri,
Rusya’nin en buyuk petrol sirketlerinden biri
olan Rosneft'in Venezula ile petrol anlagmasi
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Restrain First Amendment Rights”
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versity Law Review, Aralik 2008, C. 86,
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12 Chin, Unfree Trade In Ideas, s.
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13 Hindistan'da kabul edilen vatan-
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bu duruma tepki géstermemis, aksine
Donald Trump Hindistan’a resmi bir
ziyarette bulunmustur. Daha detayli
aciklama igin: https://www.usatoday.
com/story/news/politics/2020/02/25/
trump-india-doesnt-take-position-caa-
citizenship-law/4865556002/ (Erisim
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ezuela https://www.nytimes.com/
reuters/2020/02/19/world/asia/19reu-
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html(Access date: 03.03.2020)

16 Serdar Acar, Ekonomik Yaptirnm-
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472.

17 Terrence J. Lau, “Triggering
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Business Law Journal, Volume 41,
Issue 4, Summer 2014, |. 426, naklen
Serdar Acar, P. 391.
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net%20icin%2023012020.pdf (Access
Date: 03.03.2020).
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ever, accusations of "double standards"
have been made given that no sanctions
have been applied to the rival firm, Chev-
ron, which is an American company.’
Libya and Gaddafi are other examples. It
is claimed that the most important issue
blocking the flow of Gaddafi's funds was
the sanctions imposed by OFAC."®

It may be claimed that sanctions can be
"excessive". A rift netween McDonald’s
and OFAC occurred when organizations
purchasing services and products from
McDonald’s were placed on the OFAC
list."”

The sanctions mentioned in the exam-
ples above may be assessed as effective
given the margin of appreciation of the
USA government and they may be sub-
ject to change. They may also differenti-
ate depending on the characteristics of
the related persons and organizations.
It is essential to point out that trading
with countries on the SDN list published
by OFAC may be claimed to be a de fac-
to risky move. It is also argued that one
of the aims of the USA with the relevant
sanctions is to prevent the inflow of for-
eign currency into these countries. In
this case, similar sanctions may be faced
when dealing with countries subject to
sanctions.®

Secondary sanctions are applied to non-
USA citizens. These sanctions include de-
nial of Export-Import Bank loans, credits,
or credit guarantees for USA exports to
the sanctioned entity, denial of licenses
for the USA export of military or militari-
ly useful technology to the entity, and
denial of USA bank loans exceeding $10
million in one year to the entity. Also, if
the entity is a financial institution, a pro-
hibition can be placed on its service as a
primary dealer in USA government bonds.
In addition, each counts as a single sanc-
tion liable to prohibition on its serving as
a repository for USA government funds, to
prohibition on USA government procure-
ment from the entity, and to prohibition
on transactions in foreign exchange by
the entity. Any credit or payments be-

imzalamasi nedeniyle, halihazirda yaptinm lis-
tesinde olan Rosneft'in yan sirketi olan Rosneft
Trading'in yonetim kurulu bagkaninin yaptinm
listesine sokulmasidir. Buna karsin, Amerikan
sirketi olan rakip firma Chevron'a herhangi
bir yaptinm éngoéralmemesi dolayisiyla “cifte
standardi” elestirilmektedir. Libya ve Kadda-
fi ise bir diger ornek olarak verilebilir. Kadda-
fi'nin kaynak akisini kesen en 6nemli hususun,
OFAC tarafindan uygulanan sz konusu yapti-
nimlar oldugu belirtilmektedir.'®

S6z konusu yaptirnmlarnin bazidénemlerde “asi-
nya” gittigi iddia edilebilir. OFAC'In listesinde
yer alan kuruluslarin, bir Amerikan sirketi olan
McDonalds'tan hizmet yahut ran satin almasi,
McDonalds'in OFAC ile ¢atismaya dusmesine
yol agmasi endise konusu olmustur®.

Yukanda ornek olarak sunulan yaptinmlar,
ABD hukumetinin takdir marji dolayisiyla ilgi-
li ddonemde gecerli bulunan olup; degisime
konu olabilir ve dahasi ilgili kisi veya kurulus-
lann 6zelligine gore farklilagabilmektedir. Be-
litmek gerekir ki OFAC tarafindan yayinlanan
SDN listesinde yer alan Ulkelerle ticaret yapil-
masinin de facto riskli bir hamle oldugu iddia
edilebilir. ABD'nin s6z konusu yaptinmlar ile
hedeflerinden birinin, s6z konusu ulkelere do-
viz girisinin engellenmesi oldugu iddia edilebi-
lir. Bu halde yaptinma tabi ulkelerle iligkiler s6z
konusu oldugunda benzeri yaptinmlarla karsi
karstya kalinmasi imkan dahilindedir.™®

ikincil yaptinmlar ise ABD vatandasi olma-
yanlara uygulanmaktadir. Bu yaptinmlardan
bazilan, yaptinm uygulanan kurulusa ABD ih-
racatlari igin ihracat-ithalat Bankasi borg talebi
veya kredileri veya kredi garantilerinin reddi
olabilecegi gibi; kurulusun ABD'den yapilan
askeri ihracatlar veya askeri bakimdan yararli
teknolojilerin ihracati lisansinin reddi olabil-
mektedir. Dahasi yaptinmin muhatabi kurulusa
bir yil igerisinde on milyon USD'yi asan ABD
banka kredilerinin veya borg¢ taleplerinin red-
di ve e@er kurulus finansal bir kurulus ise ABD
devlet tahvili bakimindan éncelikli satici hizme-
ti vermesinin yasaklanmasi s6z konusu olabil-
mektedir. Bunlarin yani sira, her biri tek yaptinm
olarak sayilmak suretiyle ABD devlet fonlarini
muhafaza etme hizmetinden yasaklanmasi
veya kurulusun devlet alimlarindan yasaklan-
masl veya kurulus tarafindan doéviz ile islem
yapilmasinin yasaklanmasi gundeme gelebil-
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tween the entity and any USA financial
institution can be prohibited and, further-
more, the sanctioned entity can be pro-
hibited from acquiring, holding, using, or
trading any USA-based property in which
the sanctioned entity has an interest. An
example of a restriction on imports from
the sanctioned entity can be a ban on
a USA person from investing in or pur-
chasing significant amounts of equity or
debt instruments of a sanctioned person.
Also, corporate officers or controlling
shareholders of a sanctioned firm can be
banned from entering the USA. The impo-
sition of any of the above sanctions may
be applied to principal officers of a sanc-
tioned firm.
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mektedir. Kurulus ile herhangi bir ABD finansal
kurulusu arasindaki krediler ve 6demelerin
yasaklanmasi veya yaptinm uygulanan kuru-
lusun, Gzerinde menfaati bulunan ve ABD'de
bulunan bir malvarligini devralmasi, zilyetligini
elinde bulundurmasi, kullanmasi veya takas
etmesinin yasaklanmasi; yaptinm uygulanan
kurulustan yapilacak ithalatlarn kisitlanmasi
gibi yaptinmlar cesitlenebilmektedir. ABD va-
tandasinin yaptinm uygulanan sirketin kayda
deger miktardaki hisselerine veya borglanma
araclarna yaptinm yapmaktan men edilmesi
veya yaptinm uygulanan kurulusun sirket yo-
neticilerinin ve kontrol sahibi hissedarlarinin
ABD'den dislanmasi 6rnek olarak sunulabilir.
Yukarida yer alan yaptinmlar, yaptinmin muha-
tabi kurulusun yani sira, kurulusun Ust duzey
yoneticilerine de uygulanabilmektedir.
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IV. CONCLUSION

OFAC began to play a critical role in interna-
tional trade by using its authority to impose
various restrictions on the economic activi-
ties of natural or legal persons inside and
outside the USA, in order to align strategic
decisions of state and non-state actors with
USA geopolitical aims. The effectiveness of
OFAC greatly increased due to most interna-
tional contracts in the near future and some
national contracts adopting the U.S. dol-
lar as their currency, thereby ensuring the
economic arena is dominated by the USA.
The economic sanctions imposed by OFAC
are foreign policy tools applied by USA to
other countries, which, since they may be
changed without prior notice, may severely
restrict the trade areas and economic free-
doms of those countries. The wide range
of areas to which secondary sanctions are
imposed by the USA as an economic tool,
and the wide margin of appreciation of the
administration in this regard, also reduces
the predictability of these sanctions. The
policy pursued by the USA has caused dam-
age both at national and international lev-
els. Since there is a possibility that persons
or organizations subject to these sanction
may face high fines if they establish a com-
mercial relation with any company, the U.S.
is now even able to control some actions of
persons and legal persons beyond its juris-
diction. Although these sanctions do not
include legal and criminal penalties, there is
a threat of restrictions on their access to the
USA market and financial system, and, as a
result, these sanctions have increased the
dominance of the USA on the world econo-
my.

IV. SONUC

ABD ust duzeyde uyguladigi ekonomik yap-
tirrmlan birincil ve ikincil duzeyde iki ana ka-
tegori altinda toplamis, OFAC da devlet ve
devlet digi aktorlerin stratejik kararlarint ABD
jeopolitik hedefleriyle uyumlu hale getirmek
amaciyla ABD ve ABD disindaki gercek veya
tuzel kisilerin ekonomik faaliyetlerine gesitli
kisitlamalar getirme yetkisini etkili bir sekilde
kullanarak uluslararasi ticarette stz sahibi
olmaya baslamistir. Bununla birlikte OFAC,
USD'nin sahip oldugu guvence ile ABD'nin
hakim oldugu ekonomik alani kullanip gu-
numuz dunyasinda uluslararasi sozlesme-
lerin buyuk kisminin, yakin zamana kadar
da ulusal sozlesmelerinin bir kisminin para
birimi olarak USD'nin tercih edilmesi sonu-
cu etkinligini ciddi oranda artirmigtir. OFAC
tarafindan ongorulen ekonomik yaptinimlar,
ABD'nin baska bir ulkeye karsi bagvurdugu
dis politika araglar olup; énceden bildirim-
de bulunulmaksizin degistirilebildiginden
bu durum o ulkelerin ticaret alanlarini ve
ekonomik  ozgurluklerini  kisitlamaktadir.
ABD'nin ekonomik yaptirm araci olarak
basvurdugu ikincil yaptinmlarin konu baki-
mindan uygulama alanlarnnin genisligi ve
idarenin bu konuda genis takdir marji, s6z
konusu yaptinmlarin 6ngorulebilirligini de
azaltmaktadir. ABD tarafindan izlenen po-
litikanin, bugun gelinen asamada ulusal
ve uluslararasi olgekte zararlar dogurdugu
aciktir. Yaptinmin muhatabi olan kisi veya
kuruluslarnin herhangi bir sirketle ticari olarak
iliski kurmalari halinde yuksek miktarda para
cezalan ile karsilasmalan ihtimali oldugun-
dan bu yaptinmlar ile ABD; ABD disinda yer
alan gercek veya tuzel kisilerin kendi yargi
yetkisi disinda gerceklestirdigi belirli davra-
niglan Uzerinde dahi hakimiyet kurmustur.
Bu yaptinmlar her ne kadar hukuki ve cezai
mueyyideler icermese de ABD pazarina ve fi-
nansal sistemine erisiminin kisitlanmasi teh-
didiyle karsilagilmakta olup ABD'nin dinya
ekonomisine hakimiyetini artirmistir.
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