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ABSTRACT

The Law on the Compulsory Use of Turkish Lan-
guage in Economic Institutions, numbered 805
("the Law”) regulates the language to be applied
in contracts between Turkish companies and in-
stitutions and by foreign companies in Turkey.
The law also requires the use of Turkish in trans-
actions carried out between companies and in-
stitutions and official institutions. Although the
language regulated in the Law is mandatory, very
often neither Turkish nor foreign companies ex-
ercise due diligence in strictly obeying this rule,
which may cause legal conflicts under Law No.
805 regarding the validity of a contract.
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OZET

Iktisadi Muesseselerde Mecburi Turkce Kullanil-
maslI Hakkinda 805 sayill Kanun temelde, Turk sir-
ket ve muesseselerin kendi aralarinda ve yabanci
sirketler ile Turkiye dahilinde imzalayacaklari so-
zlesmelerin; bu sirket ve muesseselerin resmi ku-
rumlar ile gerceklestirecekleri islemler ve tutacak-
lar her turlu kayit ve defterlerin duzenlenmesinde
basvurulacak dilin Turkce olmasini dizenlemekte-
dir. S6z konusu Kanun emredici hukumler icerse
de gunumuzde hem Turk sirketler hem de yabanci
sirketler bu hususa gereken 6zeni gostermemek-
te ve bu durum taraflar arasinda c¢ikan ihtilaflar-
da zaman zaman 805 sayili Kanun kapsaminda
sozlesmenin gecerliligi uzerinde etkisine iliskin
hukuki sorunlara yol agcmaktadir.
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THE LAW ON THE COMPULSORY USE OF THE

TURKISH LANGUAGE IN ECONOMIC INSTITUTIONS, NUMBERED 805

As one of the foundations of freedom of contract, Article 26 of the Turkish Code of
Obligations (“TBK”) provides that the content of a contract can be determined only
“within the limits stipulated by law”™.

Sozlesme serbestisinin en acik kanuni dayanaklarindan olan 6098 sayili Tiirk Borclar
Kanunu'nun (“TBK”) 26. maddesi dahi sozlesme iceriginin ancak “kanunda 6ngoriilen
sinirlar icinde” belirlenebilecegini diizenlemektedir.
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of Cassation, 22.05.2013, numbered
2012/11-1601 E, 2013/752 K..
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4.2.2011, numbered 27836.

I.INTRODUCTION

Law No 805 on the Compulsory Use
of Turkish Language in Economic In-
stitutions (“the Law"”) published in
the Official Gazette numbered 353 on
22.04.1926 was one of the revolution-
ary laws of that period. It regulates
the mandatory language use for con-
tracts and other related legal docu-
ments signed by Turkish and foreign
companies in Turkey. This regulation
aims to effectively control commer-
cial activities and to minimize the
potential risks of misinterpretation in
the event of legal conflict between
parties. This study explores the terms
and consequences of the regulation
alongside the provisions, and then
considers the obligatory nature with-
in the framework of freedom of con-
tract in the light of court decisions.

Although the Law is in force, the fact
is that legal entities often do not ap-
ply the regulations and administrative
bodies fail to impose any sanctions.
Thus, public institutions do not en-
force the Law on these companies and
foreign investors when carrying out
international commercial activities,
banking or arbitration agreements,
and other contracts. This paper high-

I. GiRiS

22.04.1926 tarih ve 353 sayili Resmi Gazete’
de yayimlanarak yurarluge girmis, donemin
devrim kanunlarindan biri olan 805 sayili ik-
tisadi Muesseselerde Mecburi Turkce Kulla-
nilmasi Hakkinda Kanun (“805 sayili Kanun”)
temelde Turk ve yabanci sirket ve muessesele-
rin kanun kapsaminda Turkiye dahilinde imza-
layacaklar sozlesme ve benzeri hukuki belge-
leri hangi dil ile duzenleyecegini emredici bir
sekilde duzenlemektedir. S6z konusu 805 sa-
yili Kanun, bu Kanun kapsamindaki duzenle-
meleri ile ticari faaliyetlerin daha etkin denetle-
nebilmesini veya taraflar arasinda cikabilecek
ihtilaf durumlarinda yorum farkliliklarinin en az
seviyeye indirilmesini amaclamaktadir. Bu ¢a-
lismada, s6z konusu duzenlemenin ihtiva etti-
@i hukumlerin incelenmesinin yani sira, 1926
yiindan itibaren duzenlemenin hukum ve so-
nuglarinin, soézlesme 6zgurlugu cercevesinde
emredici niteligi ve uygulamada ortaya ¢ikan
hukuki intilaflar Uzerine verilen yargi kararlari
degerlendirilmisgtir.

805 sayili Kanun yururlukte olmasina rag-
men, uygulamada gercek veya tuzel kisilerin
Kanun kapsamindaki duzenlemelerden ve
cezalardan haberdar olmamasi, gunamuzde
durmaksizin gelisen uluslararasi ticari faali-
yetler, bankacilik, tahkim anlasmalari ve di-
ger sozlesmeler kapsaminda sirketleri ve al-
kemizdeki yabanci yatinmcilarn oldukga zor
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lights this Law that is neglected by
executives and the challenges of this
regulation.

Il. FREEDOM OF CONTRACT:
MANDATORY RULES AND
THE CONSEQUENCES OF
THE LAW

Freedom of contract holds that parties
are free to make a contract.” The will of
the parties to determine the form and
terms of the contract also falls within
the scope of this freedom.? However, it
is possible to state that in the Turkish
legal system there are some restrictions
on that freedom.® As one of the founda-
tions of freedom of contract, Article 26 of
the Turkish Code of Obligations* (“TBK")
provides that the content of a contract
can be determined only “within the limits
stipulated by law”. Article 12 of the TBK
states that contracts are not subject to
specific form “unless otherwise regulat-
ed by law”, and under Article 27 of the
TBK, the contract may be null and void
if the parties do not oblige by that form.
Therefore, mandatory rules set out by
law may limit freedom of contract.
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durumlara dusurmektedir. Bu ¢alisma, isbu
sebeple kalem alinarak, 805 sayili Kanun
hakkinda bilgi vermek amaglanmaktadir.

1. SOZLESME
SERBESTISi: EMREDICI
HUKUMLER VE
KANUN’UN ETKIiSi

Sozlesme serbestisi, taraflann soézlesme yapip
yapmamak konusunda 6zgur olmalarini ifade
etmektedir.! Sozlesmenin taraflannin, sozlesme-
nin seklini ve hukumlerini belirleme yetkisi de bu
ozgurlugun kapsamina girmektedir.2 Ancak s6z
konusu sozlesme serbestisinin hukukumuzda
kisittamalar veya daha dogru bir ifade ile sinirlan
oldugunu séylemek mumkundur.? Sézlesme ser-
bestisinin en acgik kanuni dayanaklanndan olan
6098 sayili Turk Borglar Kanunu’'nun® (“TBK") 26.
maddesi dahi sdzlesme igeriginin ancak “kanun-
da ongoérulen sinirlar icinde” belirlenebilecegini
duzenlemektedir. Buna paralel olarak TBK 12.
maddesi de sozlesmelerin “kanunda aksi 6ng6-
rulmedikge” sekil sartina tabi olmadigini, ngoéra-
len sekle uyulmamasi durumunda ise hukimsuz-
luk sonucunun dogabilecegini duzenlemektedir.
Dolayisiyla kanunlarda duzenlenen emredici
hukumler, s6z konusu serbestiye sinirlar gizecek
huakumler icerebilecektir. S6z konusu hukme ay-
kinlik ise, TBK 27. maddesi uyarinca kesin hikum-
suizluk sonucunu dogurmaktadir.

1n the chapler th_-?“ng,
with the exhilarating L-rmx;‘l.
Prix, for example, and his
spat with his dangerou:
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THE LAW ON THE COMPULSORY USE OF THE

TURKISH LANGUAGE IN ECONOMIC INSTITUTIONS, NUMBERED 805

It is important to distinguish whether the
provisions are mandatory or not. The man-
datory rules are legal rules that cannot be
subjected to contrary agreement by the
parties.® The rules protect the overriding
public interest rather than the will of the
parties. Thus, these cannot be disclaimed
by parties.® For these reasons, the Law
providing that the language of contracts
and any transactions must be Turkish shall
be considered as a mandatory rule.

Under Article 27 of the TBK, in the
event of a violation of mandatory pro-
visions, contracts shall be void and
null. The provision also imposes fine
for parties.” However, the invalidity
of a contract and sanctions against
parties may be in question.® Admin-
istrative sanctions can be issued in
the event of a violation of these rules,
which are regulated in the public in-
terest.® As a result of a violation, a fine
can be issued against the parties.™
The consequences of the regulation
shall be examined in the light of deci-
sions of the Court of Cassation.

I1l. DECISIONS OF THE
SUPREME COURT ON THE
IMPLEMENTATION OF
THE LAW

A. Regulations for Legal Entities
Subject to Turkish Law

According to Article 1 of Law num-
bered 805,

“All kinds of companies and institutions
in the Turkish nationality are obliged
to make all kinds of transactions, con-
tracts, correspondence and to keep
their books and accounts in Turkish
within Turkey.”

Although the Law came into force in
1926 and the wording of the law is
dated, it is important to understand
the context in order to implement the
Law in due form. In Turkey, regulations
oblige all companies and institutions
subject to Turkish law to make all kinds
of transactions, contracts, correspon-
dence, and obligations proposed by
the law in Turkish. Persons are also
subject to this rule. Hence, contracts
signed between two or more Turkish

Kanun hukumlerinin emredici olup olmadikla-
rnin ayrimina varilmasi da bu noktada énem
arz etmektedir. Emredici hukumler, aksi taraf-
larca kararlastinlamayan ve uyulmasi zorunlu
olan hukumlerdir.® Buna goére emredici kanun
hakamlerinin hukuki islemin taraflarindan bi-
rinin menfaatini degil, bilakis daha yuksek bir
menfaati gozettigi hallerde islemin higbir tarafi
lehine degistirilemeyen mutlak emredici ho-
kumler s6z konusu olur.b 805 sayili Kanun ile
duzenlenen konular, Kanun kapsamina giren
sozlesmelerin ve diger hukuki islemlerin Turk-
¢e yapilmasi oldugundan bu duzenlemelerin
yukarida agiklanan sebeplerden 6turt emredi-
ciolarak kabulu gerekir.

Emredici huktumlere aykinlik durumunda, s6z-
lesmeler kural olarak TBK 27. maddesi uyarinca
kesin hukamsuz yaptinmi ile karsilasir. Buna
ek olarak emredici kanun hakumleri, ilgili du-
zenlemede yaptinm olarak soézlesme tarafina
cezai yaptinm oéngorebilmektedir.” Diger taraf-
tan hem s6zlesmenin gecersiz olmasi hem de
sozlesme tarafina ceza verilmesi durumu da
s6z konusu olabilmektedir.8 Ozellikle kamu ya-
rartamaciyla duzenlenen emredici hukumlerde
cezai yaptinmlara rastlanilmaktadir.® Bu ceza
yaptinmlar arasinda para cezalarn da sdz ko-
nusu olabilmektedir. Nitekim 805 sayili Kanun,
duzenlemelere aykirilik halinde adli para ceza-
sI yaptinmi éngoérmektedir.’® S6z konusu Ka-
nun’un uygulanmasi bakimindan yargi ictiha-
diyla olusan hukuki durum ortaya konulmalidir.

I1l. KANUN
HUKUMLERININ
UYGULANMASI
BAKIMINDAN YARGITAY
KARARLARI

A. Tiirk Hukuku'na tabi Sirket
ve Miiesseseler icin Ongériilen
Diizenlemeler

805 sayill Kanun’un 1. Maddesi'ne gore,
“Tark tabiiyetindeki her nevi sirket ve mues-
seseler, Turkiye dahilindeki her nevi mua-
mele, mukavele, muhabere, hesap ve defter-
lerini Turkce tutmaga mecburdurlar.”

805 sayill Kanun'un 1926 yilinda yurarluge
girmesinden 6turu kullanilan dil eskiolmakla
birlikte kullanilan kavramlarin dogru anlasil-
masi emredici olan Kanun hukmunun dogru
uygulanmasi acisindan énemlidir. S6z ko-
nusu duzenleme ile Turk uyruklu her sirket
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companies or by local companies affili-
ated to aforeign parent company within
Turkey shall be regulated in Turkish."
Interpreting this rule as per argumen-
tum e contrario, Turkish companies are
not obliged to sign contracts in Turkish
outside Turkey.

While commercial and economic rela-
tions between countries are growing
and this rule can be considered ne-
glected, the Court of Cassation evalu-
ates the scope of the Law more restrict-
ed in the case of legal transactions and
contracts between Turkish companies.

In the judgement of the 11th Civ-
il Chamber of the Court of Cassation
dated 26.03.2012 and numbered
2012/3122 E. and 2012/4073 K., the
court emphasizes the need to imple-
ment the regulation in question:

“also by taking into consideration the
fact that the place of performance is
Turkey, it is understood from the file
that both parties of the proceeding
are of Turkish nationality and that the
contract(s) between the parties - the
existence of which is undisputed - has
been executed in English, while as per
Article 1 of Law No0.805 it must be exe-
cuted in Turkish.”

There are exceptions provided by the
law, for example regarding companies
subject to Turkish law. The judgement
of the 11th CivilChamber of the Court of
Cassation dated 01.12.2016 and num-
bered 2015/11036 E. and 2016/9260
K. is an example that indicates how
the judiciary restricts the scope of the
Law and this judgement should be con-
sidered an exception. The case arises
from the consultancy and legal service
agreement regulated in English be-
tween parties subject to Turkish law.
The court of the first instance evalu-
ates the contract in English as a vio-
lation of the mandatory rule regulated
by Article 1 and 4 of the Law. The 11th
Civil Chamber of the Court of Cassation
shares this point in principal. However,
the Court points out that in considering
the contract terms executed between
the parties, the claim on the nullity of
contract on the sole grounds of the
language shall not allow the claimant
to not fulfill the contract terms and
escape liabilities regarding payment.

ve muessesenin Turkiye dahilinde yapacagi
islemleri ve sozlesmeleri, tutacagi hesap ve
defterleri Turkge olarak yapilmasi duzenlen-
mektedir. HikmUn uygulamasina gercek
kisi olan tacirler de dahildir. Dolayisiyla iki
veya daha fazla Turk sirketin veya yabanci
uyruklu ana sirkete bagli yerel sirketlerin,
Turkiye dahilinde imzalayacaklari sozlesme-
leri Turkce duzenlemeleri gerekmektedir."!
Kanuni duzenlemenin mevhum-u mubhalifin-
den, Turk sirketlerin Turkiye diginda ve Tur-
kiye dahilinde olmayan akdedecekleri s6z-
lesmelerin Turkce duzenlenmesinin zorunlu
olmadigi anlasilmaktadir.

GUnUumuzde gelisen ticari ve ekonomik ilig-
kiler aksi uygulamalar dusundurebilecekse
de Yargitay'in 6zellikle Turk sirketler arasin-
da gerceklestirilen hukuki islem ve sozles-
meler icin 805 sayili Kanun'u oldukga dar yo-
rumladigi iddia edilebilir. Yargitay 11. Hukuk
Dairesi'nin 26.03.2012 tarihli, 2012/3122
Esas ve 2012/4073 Karar sayili kararinda:
“(d)osya kapsamindan, davanin her iki ya-
ninin da Turkiye Cumhuriyeti tabiiyetinde
bulunan sirketler olup aralarindaki varligi ih-
tilafsiz sozlesme ( ler )in -ifa yerlerinin Turki-
ye dahilinde oldugu da gozetildiginde- 805
Sayili Kanun'un 1. maddesi uyarinca Turkce
olmasi zorunlu iken ingilizce duzenlendikle-
ri anlasilmaktadir”

seklinde hukmu ile s6z konusu duizenlemenin
uygulanmasi gerekliligine vurgu yapmaktadir.

Turk hukukuna tabi sirketler arasinda ak-
tedilen sozlesmeler bakimindan 805 sayili
Kanun’un uygulanmasinda istisnalar da s6z
konusudur. Ornegin, Yargitay 11. Hukuk Da-
iresi'nin, 1.12.2016 tarihli, 2015/11036 E. ve
2016/9260 K. Sayili karari, yarginin s6z ko-
nusu Kanunu dar yorumlayan istisna teskil
edebilecek bir 6rnektir. Bu karara konu olan
uyusmazlik, Turk hukukuna tabi olan taraflar
arasinda ingilizce duzenlenmis bir danis-
manlik ve hukuki hizmet sézlesmesinden
kaynaklanmaktadir. ilk derece mahkemesi-
nin sozlesmenin dil olarak ingilizce seklinde
duzenlenmesinin 805 sayili Kanun'un 1. ve
4. maddeleri uyarinca emredici yasa hukmu-
ne aykiri oldugu, bu baglamda sézlesmenin
gecersiz olduguna iliskin kabulu Yargitay
11. Hukuk Dairesi tarafindan her ne kadar
ilkesel olarak dogru kabul edilmisse de ta-
raflar arasinda s6zlesme cercevesinde sunu-
lan bir takim hizmetler karsiliginda 6demeler
yapilmis olmasi g6z éninde bulunduruldu-
gunda, sozlesmenin salt ingilizce duzenlen-
mesinin davacinin sézlesme kapsaminda
yaptigi bu 6demeleri geri isteyebilmesine
engel teskil etmemesi gerektigini kabul edil-
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Regarding the full performance of the
terms and conditions, it can be argued
that the Court of Cassation stipulated
an exception on the principle of good
faith. In considering the claim as a vi-
olation of the Law, it may be ruled that
the Law is exercised in good faith. Nev-
ertheless, this approach has not been
uniformed by the courts yet, so it must
be emphasized that it is essential for
legal entities subject to Turkish Law to
follow the rules.

B. Regulations for Companies
and Institutions Subject to
Foreign Law

According to Article 2 of the Law,

“(flor foreign companies and institutions,
this obligation is relevant in cases of cor-
respondence, transactions, or communi-
cations with institutions or natural persons
of Turkish nationality or in cases of presen-
tation of documents and books to public
officers and institutions.”

As it can be seen from the provision, the
Law restricts the mandatory rule to use the
language of Turkish for foreign companies
as determined in the Law. The exceptions
regarding the application of Turkish lan-
guage for foreign companies is for busi-
ness, transactions, correspondence and
contracts with parties and public institu-
tions of Turkish nationality. It should be
noted that Article 2 regulates only “cor-
respondence, transactions or communi-
cations” and that the term "contract" was
explicitly excluded from the Article. This
regulation may raise questions in practice.
The term of "transaction" can be argued
to cover contracts, or the legislator could
consciously avoid including “contracts”.
However, the Court of Cassation states
that the arbitration clause in contracts reg-
ulated in English is a violation of the Law.
This approach should avoid such contra-
dictions.™

According to Article 3 of the Law,
“(a)lthough the companies and institu-
tions referred to in Article 2 may use a lan-
guage in addition to Turkish, Turkish text
is of primary importance and it is obligato-
ry to put the signatures of authorized per-
sons under Turkish text. Despite this con-
dition, the text in Turkish is binding even if
the signature is subject to the other part or
copy in another language.”

mistir. Yargitay, bu kararinda esasen TBK 12.
maddesine, karsilikli s6zlesmesel edimlerin
yerine getirilmis olmasindan bahisle durust-
luk kurali uyarinca bir istisna Gngdrmektedir.
Dolayisiyla s6z konusu karar dikkate alindi-
ginda, 805 sayili Kanun'a aykirilik iddiasi-
nin gercevesi durustluk kurali ile ¢izilmistir.
Buna karsin belirtmek gerekir ki, yarg! icti-
hatlarindaki farkliliklar dikkate alinarak Turk
hukukuna tabi sirketlerin 805 sayili Kanun
hakamlerine ayrica dikkat etmesi 6nem tes-
kil etmektedir.

B. Yabanci Hukuka Tabi Sirket
veya Miiesseseler icin Ongériilen
Ortak Diizenlemeler

805 sayili Kanun’un 2. maddesi uyarinca,
“Ecnebi Sirket ve muesseseler icin bu mec-
buriyet Turk muessesati ile ve Turkiye tebaa-
sindan olan efrat ile muhabere, muamele ve
temaslarina ve devair ve memurini Devletten
birine ibraz mecburiyetinde bulunduklarn
evrak ve defterlerine hasredilmistir.”

S6z konusu duzenleme incelendiginde Ka-
nun’un yabanci sirketler icin Turkge kullanma
mecburiyetini sayma suretiyle belirtilen haller
ile sinirlandirdigr géralmektedir. Kanun koyu-
cu, yabanci sirketlerin Turkge kullanma mec-
buriyetini Turk hukukuna tabi bir taraf ile veya
Turk resmi kurumlarn ile gerceklestirilecek is,
islem, yazisma veya sozlesmeler ile sinirlamak-
tadir. Bu noktada belirtilmelidir ki dizenleme
burada “(m)uhabere, muamele ve temaslarina”
seklinde duzenlenirken Kanunun 1. maddesin-
de acikea belirtilen “mukavele” yani sézlesmeler
dogrudan yazli sekilde hukme dahil edilme-
mistir. Bu durum uygulamada tartismalara yol
acmaktadir. “Muamele” kavraminin igerisine
sozlesmelerin dahil edilebilip edilemeyecegi
veya kanun koyucunun bilingli olarak yabanci
sirketler icin bu kisitlamayi daraltmayi hedefle-
digi degerlendirilebilecektir. Buna karsin Yargi-
tay'in yabanci bir sirket ile s6zlesme tarafi Turk
hukukuna tabi sirketin Turkiye'de ifa edilecek
sozlesmelerde ingilizce diizenlenen tahkim an-
lasmasinin aslen 805 sayili Kanun uyarinca Turk-
¢e duzenlenmis olmasi gerektigine hukmetmesi
12 56z konusu tartismalara sona erdiren bir gelis-
medir. Kanun’un 3. maddesi uyarinca,

“Ikinci maddede mezkur sirket ve muesseseler
muamelatinda Turk¢eden bagka bir lisani dahi
ilaveten kullanabilirlerse de asil olan Turkge
olup mesul imzalarin Turkge metin zirine vaz'
mecburidir. Bu memnuiyete ragmen imza di-
ger lisanla yazilmis kisim veya nushanin altina
mevzu olsa dahi Turkgesi muteberdir.”
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As laid out in the provision above, con-
tracts may be signed in a language other
than Turkish. However, regarding legal
transactions within the scope of the Ar-
ticle, although texts may be signed in
other languages, the text signed in Turk-
ish will prevail. In other words, the text
in Turkish remains valid despite other
texts signed in another language. In fact,
this provision is a guideline for parties
required to comply with the rule in con-
tracts signed between foreign compa-
nies and Turkish companies.

Although the mandatory rule makes it
clear that documents signed with Turk-
ish institutions must be in Turkish, the
rule may be complicated for contracts
formed in other languages. Herein, for-
eign parties shall sign a contract in Turk-
ish and other languages under Article 2
and 3 of the Law and the text in Turkish
shall be applied in the event of legal
conflict. This approach is appropriate as

Buna gore, yabanci sirketlerin Turkge disin-
da dil kullanma durumlarini duzenlemekte-
dir. S6z konusu hukum kapsaminda yer alan
hukukiislemler, Turk¢e'nin yaninda baskaca
dillerin de bulunabilecegi duzenlenmekle
beraber yalniz Turkgce metin altina atilacak
imzanin gegerli olacagini duzenlenmektedir.
O kadar ki diger kullanilan dilile hazirlanmis
olan metnin imzalanmis ise de yine Turkce
metin gecerli olacaktir. Aslinda bu hukum,
yabanci sirketlerin Turk sirketler ile imzala-
yacaklari sozlesmeler bakimindan izlenme-
si gereken uygulama icin de yol gosterici
niteliktedir. Turk resmi kurumlari ile yapilan
yazismalar veya tutulmasi gereken kayit ve
defterlerin Turkge tutulmasi konusunda bir
soru igareti bulunmasa da sozlesmeler ko-
nusunda yabanci taraflarin Kanun'un 2. ve
3. hukumlerini birlikte yorumlayarak Turk
sirketler ile akdedecekleri sozlesmeleri ¢ift
dil olarak duzenlemeleri ve ihtilaf durumun-
da gecerli olacak dili Turkce secerek Turkce
metin altina imza atmalari, daha sonradan
olusabilecek yorum farklar veya degisebile-

As it can be seen from the provision, the Law restricts the mandatory
rule to use the language of Turkish for foreign companies as

determined in the Law.

Sozkonusu diizenleme incelendiginde Kanun'un yabanci sirketler
icin Tiirkce kullanma mecburiyetini sayma suretiyle belirtilen

haller ile smirlandirdigr goriilmektedir.

contracts in other languages do in effect
come under the Law, and then any legal
dispute that arises at a later date and
any cases arising from that issue may be
evaluated otherwise.

According to Article 4 of the Law,
“(a)fter the enforcement date of this
law, documents and records, executed
against the first and second articles, will
not be taken into consideration in favor
of companies and institutions.”

According to this Article, texts signed in
other languages shall not be taken into

cek Yargitay ictihatlarina karsi s6zlesmelerin
805 sayili Kanun uyarinca ayakta kalmalari
icin en uygun yol olacaktir.

Kanun’un 4. Maddesi uyarinca,

“Bu kanunun mevkii meriyete vaz'indan
sonra birinci ve ikinci maddeler ahkamina
mubhalif olarak tanzim kiinmis olan evrak ve
vesaik sirket ve muesseseler lehine nazari iti-
bara alinmaz.”

Buna gore, 805 sayili Kanun'un 1. ve 2. mad-
delerine aykiri olarak duzenlenen belgeleriniil-
gili taraf lehine dikkate alinmayacagi duzenlen-
mektedir. Yargitay daha 6nceki tarihli kararinda,

MAKALELER
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A

12 Yargitay 11. H.D., T. 04.03.2013, E.

2012/4088, K. 2013/3972.
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consideration in favor of the party. The
Court of Cassation evaluated a dispute
according to the validity of a contract
signed between a bank in Turkey and
submitted to a foreign branch of the
same bank in another language. Accord-
ingly, the Court emphasizes the impor-
tance of Article 4 and ruled that Article 1
and 4 of the Law should be evaluated to-
gether."® The Court also draws attention
to the fact that parties may forfeit due to
the rule that shall not be applied in favor
of the party under Article 4 of the Law.™
The waiver of the parties from claims un-
der Article 4 of the Law will be invalid in
this case since the provision of the Law
is mandatory.

The Court of Cassation considers terms in
aforeign language due to the nature of the
business as an exception. In that case, the
use of terms in a foreign language is per-
missible in cases where it is necessarium.

According to Article 7 of the Law,®

“Any person who violates the provisions
of this Law shall be punished with a fine
not less than a hundred days.”

Fines can be issued in the event of a vi-
olation of the rule. Although the Court of
Cassation has not yet applied that sanc-
tion, the rule should be taken into con-
sideration by parties on the ground that
the mandatory rule protects the public
interest.

IV. CONCLUSION

The Law covering the use of the Turkish
language in documentation has not been
the subject of much discussions in the liter-
ature. However, it is essential in relation to
contracts. International purchases and ex-
penses are expanding as a result of growing
commercial relations. The Law is imperative
for effectively implementing provisions, but
parties often do not take these mandato-
ry rules into account. Since enactment of
the Law, the Court of Cassation has arrived
at different decisions. However, parties
should act prudently and in line with the
Law notwithstanding the different views. In

Turkiye'deki bir bankadan yabanci subesine
yabanci dil ile génderilen sdzlesmenin gecer-
liliginin incelenmesi hususunda Kanun'un 1.
ve 4. maddelerinin birlikte degerlendirilmesi
gerektigine hukmederek aslen 4. maddenin
o6nemine vurgu yapmaktadir.”® Kanun'un 4.
maddesi kapsaminda taraflar arasinda bir uyus-
mazlik ¢ikmasi durumunda Yargitay, hukimde
duzenlenen “lehe uygulanmama ilkesi” nede-
niyle taraflarin hak kaybina ugrayabileceklerine
de ayrica hukmetmistir." Bu hususta taraflarin
Kanun’un 4. maddesi uyarinca ileri surebilecek-
leri iddialardan 6nceden feragat etmeleri duru-
munda ise hem anilan Yargitay kararlari uyarin-
ca hem de Kanun hukmuanun emredici olmasi
sebebiyle ile gecersiz olacaktir.

Yargitay, isin niteligi geregi yabanci bir dil-
de terimlerin kullanilmasi durumunu ise dar
yorumlamayarak bir istisna olarak yalnizca
bu terimlerin aynen kullanilmasinin zorunlu
oldugu durumlar i¢in yabanci dil ile duzen-
lenen hukuamleri gecgersiz saymamistir.'

Kanun 7. maddesi uyarinca’s,

“Bu Kanun hukumlerine aykir hareket eden
kisi, yuz gunden az olmamak Uzere adli para
cezaslyla cezalandirilir.”

S6z konusu duzenlemelere aykinlik halleri
icin adli para cezasi duzenlemektedir. Yargi-
tay kararlarinda bu hukmuan uygulanmasina
iliskin ihtilaflara dogrudan rastlanmamakla
birlikte emredici hukmun kamu yararini ko-
rudugunu gosterir nitelikte bir duzenleme
olmasi sebebi ile ®nem arz etmektedir.

IV. SONUC

iktisadi Muesseselerde Mecburi Turkge Kul-
lanilmasi Hakkinda 805 sayili Kanun olduk-
¢a eski bir gecmisi haiz ise de uygulanmasi
bakimindan énemlidir. Ticari iliskiler sonucu
yabanci yatinmlar artarken kanun koyucu-
nun duzenlemelerini etkin bir sekilde ger-
ceklestirmek amaciyla emredici olarak du-
zenledigi 805 sayili Kanun huktmleri siklikla
taraflar tarafindan dikkate alinmamaktadir.
Yargitay her ne kadar Kanun’un yururluge
girdigi tarihten itibaren farkli kararlara huk-
metmis ise de taraflarin ticari iliskilerinde bu
degismelerden ve farkli yorumlardan olum-
suz etkilenmemek amaciyla, taraflarin so6z
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considering the Supreme Court Decisions,
the rule may be considered under the prin-
ciple of good faith. This matter may lead to
significant issues, in particular in high-cost
disputes or arbitration agreements if parties
sanction the nullity of contracts. Therefore,
companies and institutions subject to Turk-
ish Law should act in absolute compliance
with Article 1 of the Law. International com-
panies and institutions must comply with Ar-
ticles 2, 3, 4 and should take into consider-
ation the judgements of the Court that state
that Turkish text must be added to contracts
signed between companies and institutions
subject to Turkish Law and which take effect
in Turkey. In doing so, overseas companies
will minimize the risk of fines and, more im-
portantly, nullity of contracts due to viola-
tion of this mandatory rule.
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