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ABSTRACT

As online platforms have increased in impor-
tance, they have come onto the agenda of com-
petition authorities across the world and also in
Turkey. No consensus has yet been reached on
how to apply general principles of competition
law to online platforms. It is of great importance
for competition authorities to find fast and effec-
tive solutions addressed by the doctrine and to
adopt flexible approaches that differ from gen-
eral principles. This article addresses the issues
arising from the application of these principles.
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OZET

Her gecen gun dnemini daha da arttiran ¢evrimici
(online) platformlar, ulkemizde ve dunyada rekabet
otoritelerinin gundemi haline gelmis bulunmaktadir.
Platformlara genel rekabet hukuku ilkelerinin nasil
uygulanacagl konusunda henuz bir gorus birligine
varilamamis olup; doktrinde de deginildigi Uzere,
rekabet otoriteleri tarafindan hizli ve etkili ¢c6zum
yollarinin bulunmasi ve genel uygulanan ilkelerden
farkli ve esnek yaklasimlarin benimsenmesi buyuk
bir 6bneme sahiptir. Bu dogrultuda, bu makalede
s6z konusu ilkelerin uygulanmasi noktasinda ortaya
cikan problemlere deginilmektedir.

—=> ANAHTARKELIMELER

CEVRIMICI PLATFORM, REKABET,
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THE APPLICATION OF COMPETITION LAW TO ONLINE PLATFORMS

Today, as the digitalization process continues at full speed, the importance of

theinternet is increasing daily. Online platforms that provide various services on
the internet are increasingly invading every area of human life and are becoming
economically more robust worldwide.

Dijitallesme siirecine son hiz devam eden giiniimiiz diinyasinda, internetin 6nemi her gecen
gilin daha da artmaktadir. Bu dogrultuda, internet {izerinden cesitli hizmetler saglayan
cevrimici platformlar da giin gectikce hayatimizda daha cok yer kaplamakta ve giderek
diinya genelinde ekonomik olarak giiclenmektedir.

4

FOOTNOTE

1 Competition Authority, “Sahibinden.
com” Decision dated 01.10.2018 and
numbered 18-36 / 584-285. (Hereafter,
the references made in the text will
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numbered 16-20/ 347-156. (Hereafter,
citations referred to in the text will be
included as the “ Yemeksepeti Deci-
sion”.)

3 Competition Board, Decision No. 20-
10/119-69, dated 13.02.2020.

4 European Commission, “Con-
sultation on Regulatory Environment
For Platforms, Online Intermediaries,
Data And Cloud Computing And The
Collaborative Economy”, Commision
Staff Working Document, 24 Eylul
2015, s. 5. https://eur-lex.europa.eu/le-
gal-content/EN/TXT/HTML/?uri=CEL-
EX:520155C0202&from=EN (Date of
access: 10.03.2020).

5 Inge GRAEF, “Data as Essential Fa-
cility Competition and Innovation on
Online Platforms”, Thesis, KU Leuven,
Thesis Faculty of Law, 2016, https:/
core.ac.uk/download/pdf/34662689.
pdf, (Date of access: 11.02.2020.) p. 21.

I.INTRODUCTION

Today, as the digitalization process conti-
nues at full speed, the importance of thein-
ternet is increasing daily. Online platforms
that provide various services on the inter-
net are increasingly invading every area of
human life and are becoming economically
more robust worldwide. Many economi-
cally powerful companies such as Google,
Amazon, eBay, Airbnb, and Uber serve as
online platforms in digital markets. These
online platforms undoubtedly come within
the scope of competition law, and because
defining the relevant product market and
evaluating market power in digital markets
is much more complicated and challenging
than in traditional markets, the Competition
Board has to adapt to the digitalized world
and digital economy.

This article will address the challenges
in applying general principles of compe-
tition law to online platforms, referring to
example Competition Board decisions,
for instance, Information Technologies
Marketing and Trade Inc. (“Sahibinden.
com”)' from the Owner, Yemeksepeti
Elektronik iletisim Retail Food Logistics
Corporation (“Yemeksepeti”)? and Goo-
gle Advertising and Marketing Limited
("Google”).* The investigations regard-
ing the economic integrity of Google

I. GIRIS

Dijitallesme surecine son hiz devam eden
gunamuz dunyasinda, internetin 6nemi her
gecen gun daha da artmaktadir. Bu dog-
rultuda, internet Uzerinden cesitli hizmetler
saglayan cevrimigi platformlar da gun gec-
tikce hayatimizda daha ¢ok yer kaplamakta
ve giderek dunya genelinde ekonomik ola-
rak guclenmektedir. Nitekim Google, Ama-
zon, eBay, Airbnb, Uber gibi ekonomik aci-
dan birgok guclu firma, ¢evrimici platform
olarak dijital pazarlarda hizmet vermektedir.
Bu tur ¢evrimici platformlar, suphesiz sekil-
de rekabet hukukunun kapsamina girmek-
le birlikte, Rekabet Kurulunun dijitallesen
dunyaya ve ekonomiye adapte olabilmesi
gerekmektedir. Zira, geleneksel pazarlarda
oldugunun aksine, dijital pazarlarda ilgili
Urun pazarinin tanimlanmasi ve pazar gucu-
nun degerlendirilmesi ¢ok daha karisik ve
zorlu bir suregtir. Bu makalede, genel reka-
bet hukuku ilkelerinin gevrimici platformlara
uygulanmasi konusundaki zorluklar ele ali-
nacak ve s6z konusu degerlendirmeler yapi-
lirken Rekabet Kurulunun Sahibinden Bilgi
Teknolojileri Pazarlama ve Ticaret Anonim
Sirketi (“Sahibinden.com”)," Yemek Sepeti
Elektronik iletisim Perakende Gida Lojistik
Anonim Sirketi (“Yemek Sepeti”)? ve Goog-
le Reklamcilik ve Pazarlama Ltd. Sti., Goog-
le International LLC, Google LLC, Google
Ireland Limited ve Alphabet Inc.'ten olusan
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International LLC, Google LLC, Google
Ireland Limited and Alphabet Inc. and
the decisions will be applied to clarify
the issue.

I1. LEGAL CONCEPT

A. The Concept of Online
Platforms

An online platform is defined by the Euro-
pean Commission as a multilateral market-
place where at least one party will benefit
by enabling two or more groups of intercon-
nected users to interact via the internet.*
These platforms are not only platforms op-
erating on the internet but also act as inter-
mediaries among different customer groups
and form a part of the network economy.® As
such, online platforms are new structures
that offer services to companies and con-
sumers by taking advantage of the internet.

It may not be possible to propose a stan-
dard size of online platforms. Small web-
sites with local access and companies that
generate billions in revenue worldwide
can both be defined as online platforms.
If the classification is made in terms of the
service they provide, online platforms in-
clude search engines such as Google,

ekonomik butunluk (“Google”)® hakkinda
yurattugu sorusturmalar ve bu sorusturma-
lar neticesinde vermis oldugu kararlardan
yararlanilacaktir.

I1. KAVRAM

A. Cevrimici Platform Kavrami

Avrupa Komisyonu tarafindan ¢evrimici plat-
form; internet araciligiyla birbirine bagimli
iki veya daha fazla grup kullanicinin etkile-
sime gecmesini saglayarak, en azindan bir
tarafin fayda Uretecegi cok tarafli pazaryeri
olarak tanimlanmistir.* Nitekim s6z konusu
platformlar yalnizca internette faaliyet gos-
termenin yani sira farkli musteri gruplari ara-
sinda araci gorevi gorerek ag ekonomisinin
de bir pargasini olusturmaktadir.® Bu dog-
rultuda cevrimici platformlar, internetin Us-
tanluklerinden yararlanarak igletmelere ve
tuketicilere kolayliklar sunan yeni yapilardir.

Cevrimici platformlarn standart bir buyuklu-
gunu soyleyebilmek pek mumkun degildir. Ye-
rel erisime sahip kucuk web-siteler de milyar-
larca gelir elde eden dunya capindaki sirketler
de cevrimici platform olarak tanimlanabilir.
Verdikleri hizmet bakimindan siniflandirmaya
gidilecek olursa, ¢evrimici platformlar; inter-
net arama motorlan (Google, Yahoo, Bing),
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1 Rekabet Kurumu, 01.10.2018 tarih
ve 18-36/684-285 sayili “Sahibinden.
com” Kararl. (Bundan sonra metin
icerisinde basvurulan atiflarda “Sa-
hibinden.com Karari” olarak yer veri-
lecektir.)
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2 Rekabet Kurumu, 09.06.2016 tar-
ih ve 16-20/347-156 sayili “Yemek
Sepeti” Karari. (Bundan sonra metin
icerisinde basvurulan atiflarda “Yemek
Sepeti Karar” olarak yer verilecektir.)
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20-10/119-69 sayili Karari.
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Staff Working Document, 24 Eylul
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gal-content/EN/TXT/HTML/?uri=CEL-
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pdf, (Erigim Tarihi: 11.02.2020.) s. 21.
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Date of access: 03.03.2020

8 Tugba GELIK, Elektronik Ticaret
ve Rekabet Hukuku Kapsaminda
Cok Tarafli Pazaryerleri, Yuksek
Lisans Tezi,http://openaccess.
maltepe.edu.tr/xmlui/bitstream/han-
dle/20.500.12415/2904/10300187.
pdf?sequence=1&isAllowed=y (Erisim
Tarihi, 10.02.2020), s. 66'dan naklen
Evans David S., Michael Noel,
“Defining Antitrust Markets When
Firms Operate Two-Sided Platforms”,
http://www.noeleconomics.com/
research/articles/NOEL_defining.
pdf, 8.06.2019 (Date of Access:
10.03.2020), p. 102.

9 Rekabet Kurumu, Ilgili Pazarin Tanim-
lamasina lliskin Kilavuz, 2008, p. 1.
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Yahoo, Bing; virtual marketplaces or on-
line retailers such as Amazon, eBay, Asos,
Allegro; video sharing platforms such as
Youtube, Dailymotion, Vimeo; hotel reser-
vation services such as Trivago, Booking.
com; and social networks such as Face-
book, Twitter, Instagram.

B. The Concept of Competition

Article 3 of the Law No. 4054 on the
Protection of Competition ("Law") titled
Competition states that “(t)he contest
between undertakings in markets for
goods and services, which enables them
to make economic decisions freely.” The
subject matter of competition law is to
prevent, distort, or restrict competition
in goods and services markets and the
undertakings that dominate the market,
and to ensure that competition is pro-
tected by making necessary regulations
and controls.® Article 2 of the Law draws
the scope of competition as "operating
in the market of goods and services or
affecting the markets of the Republic of
Turkey" referring to the inventory. Under
this provision, business activities within
the borders of the Republic of Turkey,
whether the business is registered in
Turkey or not, is evaluated for distorting
competition rules under the Law.

Within the scope of the Law, "prohibited
activities" are classified under three main
headings in Articles 4, 6, and 7 of the Law.
It useful here to briefly touch on the rele-
vant articles of the Law:

- Article 4 “Agreements, Concerted Prac-
tices and Decisions Limiting Competi-
tion”, covers any undertakings, including
anti-competitive, disruptive and restric-
tive agreements, practices and decisions
affecting the operation of goods and ser-
vices markets within the borders of the Re-
public of Turkey,

- Article 6 “Abuse of Dominant Situation”,
covers abuses of dominant undertakings
in the market,

sanal pazaryerleri / cevrimici perakendeciler
(Amazon, eBay, Asos, Allegro), video paylasim
platformlarn (Youtube, Dailymotion, Vimeo,),
otel rezervasyon hizmetleri (Trivago, Booking.
com), sosyal aglar (Facebook, Twitter, Instag-
ram) olarak siniflandirilabilmekte olup; bu 6r-
neklerin ¢cogaltilmasi da mamkundur.

B. Rekabet Kavrami

4054 Sayili Rekabetin Korunmasi Hakkinda
Kanun'un (“Kanun”) Tanimlar baslikli 3. mad-
desinde rekabet; “Mal ve hizmet piyasalarin-
daki tesebbusler arasinda 6zgurce ekonomik
kararlar verilebilmesini saglayan yaris” olarak
tanimlanmistir. Rekabet hukukunun konusu
ise mal ve hizmet piyasalarindaki rekabeti
engelleyici, bozucu veya kisitlayict anlasma,
karar ve uygulamalari ve piyasaya hakim olan
tesebbuslerin bu hakimiyetlerini kétuye kul-
lanmalarini 6nlemek, bunun i¢in gerekli du-
zenleme ve denetlemeleri yaparak rekabetin
korunmasini saglamaktir. Kanun'un kapsami-
nin ¢izilmesi amaciyla Kanun'un 2. maddesin-
de “Turkiye Cumhuriyeti sinirlari icinde mal ve
hizmet piyasalarinda faaliyet gosteren ya da
bu piyasalarn etkileyen” ifadesine yer verilmis
olup; bu hukum ile rekabet kurallarini bozan
isletmelerin, Turkiye Cumhuriyeti sinirlarn iceri-
sinde bir faaliyeti bulunmasa ve hatta merkezi
Turkiye'de olmasa dahi, Kanun kapsamina gir-
digi ifade edilmistir.

Kanun kapsaminda “yasaklanan faaliyetler”
Kanun'un 4., 6.ve 7. maddelerinde ¢ ana bas-
lik altinda toplanmaktadir. Bu kapsamda, asa-
@ida detayli bir sekilde incelenecek Kanun’un
ilgili maddelerine kisaca deginmek faydali ola-
caktir. Bu gercevede, Kanun'un;

- “Rekabeti Sinirlayici Anlasma, Uyumlu Eylem
ve Kararlar” baslikli 4. maddesi Turkiye Cum-
huriyeti sinirlar icinde mal ve hizmet piyasa-
larinda faaliyet gosteren ya da bu piyasalari
etkileyen her turlt tesebbusun aralarinda yap-
tig1 rekabeti engelleyici, bozucu ve kisitlayici
anlasma, uygulama ve kararlari,

- "Hakim Durumun Koétuye Kullanilmasi” bas-
Lkl 6. maddesi piyasada hakim durumda olan
tesebbuslerin hakim durumlanni kétaye kul-
lanmalarini ve
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Article 7 “Mergers and Acquisi-
tions”, covers all legal transactions
and behaviors that aim to create a
dominant position or to strengthen
an existing dominant position that,
as a result, will significantly reduce
competition.”

I1I. INVESTIGATION
UNDER COMPETITION
LAW CRITERIA

As following the definition, online
platforms where an undertaking acts
as a platform produces two different
products or serves to two different de-
mand groups, while the number of re-
quests from one group has increased
or decreased depending on the num-
ber of requests from another group.®
Considering the definition, online
platforms operate as a mixed, rapidly
changing and multilateral structure.
The traditional competitive approach
may be difficult for these structures
and thus may not guarantee effective-
ness.

The differences between online plat-
forms in the application of competi-
tion law criteria will be explained in
detail below.

A. Making a Related Market
Definition of Online Platforms

The correct definition of the relevant market
is of great importance in terms of determining
any abuse of dominant position and control
of mergers and acquisitions. Indeed, market
definition is a tool used to determine the lim-
its of competition between undertakings.
Market definition is a tool used to determine
the limits of competition between undertak-
ings.® The relevant market definition analysis
is in two parts in line with the decisions of the
Competition Board. Accordingly, the relevant
product market definition gives the relevant

- “Birlesme ve Devralma” baslikli 7. maddesi
ise hakim durum yaratmaya veya var olan bir
hakim durumu guclendirmeye yonelik ve bu-
nun sonucu olarak rekabeti 6Gnemli 6lcude
azaltacak birlesme veya devralma niteliginde-
ki her tarlt hukuki islem ve davraniglar konu
almaktadir.”

11l. CEVRIMICi
PLATFORMLARIN
REKABET HUKUKU
KRIiTERLERiIi KAPSAMINDA
iNCELENMESI

Cevrimici platformlar, yukarida bahsettigjimiz ta-
nim dogrultusunda devam edecek olursak; bir
tesebbusun platform gorevi gordugu ve iki farkl
urain ortaya cikardigi veya iki farkli talep grubuna
hizmet sunarken, bir gruptan gelen talep sayisi-
nin diger gruptan gelen talep sayisina bagli ola-
rak arttig yahut azaldigi platformlardir® Anilan
tanim da g6z 6nunde bulunduruldugunda, ¢ev-
rimici platformlar kendi icerisinde karisik, hizli bir
sekilde degisebilen ve ¢ok tarafli bir yapi olarak
faaliyet gostermekte olup, geleneksel rekabetci
yaklasimin bu yapilar icin uygulanabilmesi ol-
dukca zorlu ve dogru sonuglara ulastirmasi ga-
ranti olmayan bir strectir.

Bu kapsamda, ¢evrimici platformlarin rekabet
hukuku kriterleri bakimindan ne gibi farkliliklar
icerdigi asagida pazar taniminin belirlenmesi,
pazar gucunun belirlenmesi, pazara giris en-
gelleri ve hakim durumun koétuye kullanilmasi
basliklar altinda detaylica agiklanacaktir.

A. Cevrimici Platformlarda ilgili
Pazar Taniminin Yapilmasi

ilgili pazar taniminin dogru bir sekilde yapila-
bilmesi, hakim durumun kotuye kullanilmasi-
nin tespiti ve birlesme ve devralmalarin kont-
roli bakimindan buyuk énem tasimaktadir.
Nitekim pazar tanimi, tesebbusler arasindaki
rekabetin sinirlarini tespit etmekte kullanilan
bir aractir ve bu arag, Rekabet Kurulunun re-
kabet politikasi uygulamasinin c¢ercevesini
belirlemesine olanak vermektedir.® ilgili pa-
zar tanimi analizi Rekabet Kurulunun verdigi
kararlar dogrultusunda iki parcalidir. Buna
gore, ilgili arun pazarn tanimi ilgili cografi pa-
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Hakkinda Kanun, RG. Sayi: 22140.

7 Rekabet Kurumu, Rekabet
Hukukunun Esaslari, https://
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hukuku/rekabet-hukukunun-esaslari,
Erisim Tarihi: 03.03.2020

8 Tugba CELIK, Elektronik Ticaret
ve Rekabet Hukuku Kapsaminda
Cok Tarafli Pazaryerleri, Yuksek
Lisans Tezi, http://openaccess.
maltepe.edu.tr/xmlui/bitstream/han-
dle/20.500.12415/2904/10300187.
pdf?sequence=1&isAllowed=y
(Erigim Tarihi, 10.02.2020), s. 66'dan
naklen Evans David S., Michael Noel,
“Defining Antitrust Markets When
Firms Operate Two-Sided Platforms”,
http://www.noeleconomics.com/
research/articles/NOEL _defining.pdf,
8.06.2019 (Erigim Tarihi: 10.03.2020),
s.102.

9 Rekabet Kurumu, ilgili Pazarin
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market definition together with the relevant
geographic market definition.” In online
platforms, determining the relevant market
requires a slightly different perspective. Hav-
ing more than one side of the platform service
and providing both product and service sup-
ply creates confusion in the determination of
substitution.™

1. Determination of the Product
and Service Market

In determining the challenges of Articles 4
and 6 of the Law, the relevant product or ser-
vice market will first be evaluated. The Com-
petition Board's decision will be completely
based on the wrong basis in determining a
possible wrong product or service market.

The subject that is taken into consideration
when determining the product and service
market is " substitutability”. Several criteria de-
termine substitution. These criteria may vary
depending on the characteristics of the indus-
try and the goods or services under consider-
ation. The criterion used in one review may be
of no importance in another review. The Com-
petition Board avoids adopting a strict hierar-
chy of different sources of information or types
of analysis to determine substitution.?

Online activities are classified into three dif-
ferent types.”™ These are advertising, such
as Google, Yahoo, etc., companies selling
physical products, such as Amazon, Aliex-
press, E-bay, etc., and social media websites,
such as Facebook, Myspace, etc.

Within these classifications, a product or
service market can be defined narrowly or
broadly as to the innovation and originality of
the product/service of the multilateral market
place enterprise. For instance, while social
media sites and search engines will be sub-
ject to narrow definitions related to this mar-
ket because the product/service is specific to
theinternet environment, it may be possible to
apply the broader interpretation for undertak-
ings listed in the first and second categories
above to the product/service, as it is provided
to reach the buyer (consumer).™ This situation
should be handled separately by the Compe-
tition Board in terms of individual cases and
requires a comprehensive investigation.

The Compeition Board decisions regarding
Yemeksepeti and Sahibinden.com are good
example of how the Board defines the rele-
vant market.

zar tanimi ile birlikte, ilgili pazar tanimini
vermektedir.’® Cevrimici platformlarda
ise ilgili pazarin belirlenmesi biraz daha
farkli bakis acisi gerektirir. Platform hiz-
metinin birden fazla tarafinin bulunmas;,
hem urun hem hizmet tedarikini saglama-
siikame edilebilirligin tespitinde karisiklik
yaratmaktadir.™

1. Uriin ve Hizmet Pazarinin
Belirlenmesi

Rekabet Kurulu tarafindan Kanun’un 4. ve 6.
maddelerine yonelik aykinliklarin tespitinde,
ilk olarak ilgili uran/hizmet pazan belirlen-
mektedir. Bu noktada, olasi bir yanlis trun/
hizmet pazar tespitinde, Rekabet Kurulu ka-
rar tamuyle yanlis temele dayanmis olacaktir.

Uriin ve hizmet pazarn belirlenirken esas
dikkate alinan konu “ikame edilebilirlik” hu-
susudur. ikameyi belirleyen cesitli kriterler
mevcuttur. Bu kriterler, incelenmekte olan
endustri, mal veya hizmetlerin 6zellikleri-
ne gore degisebilmektedir. Bir incelemede
kullanilan kriter baska bir incelemede hicbir
6nem tagimayabilmektedir. Rekabet Kurulu,
ikameyi belirlemek icin degisik bilgi kaynak-
lar veya analiz turlerine yonelik kati bir hiye-
rarsi benimsemekten kaginmaktadir.™

Cevrimigi platformlarin Griin/hizmet tespitin-
de, tesebbusleri tg ayri tur olarak siniflandir-
mak mumkundur.”™ Bunlar, reklam alanlar
(Google, Yahoo vb.), fiziki trtin satan sirket-
ler (Amazon, Aliexpress, E-bay vb.) ve sosyal
medya siteleri (Facebook, Myspace vb.)'dIr.

Bu siniflandirmalar ile ilgili olarak artn/hiz-
met pazarina yonelik tanim cok tarafli pa-
zaryeri tesebbusunun arinun/hizmetinin
yeniligi, 6zgunlugu vb. kistaslar uyarinca
dar ya da genis olarak yorumlanabilecek-
tir. Ornegin sosyal medya siteleri ile arama
motorlarinin sadece internet ortamina has
arun/hizmet nedeni ile bu pazara iliskin dar
anlamda tanimlamaya tabi tutulacakken, yu-
karida birinci ve ikinci kategoride siralanan
tesebbusler igin aranun/hizmetin aliciya (tu-
ketici) ulagsmasi saglandidi icin genis yoru-
ma tabi tutulmasi gindeme gelebilecektir.™
Rekabet Kurulu tarafindan bu durum, her bir
somut olay bakimindan ayrica ele alinmali
ve kapsamli bir calisma gerektirmektedir.

Cevrimici platformlar bakimindan Rekabet
Kurulunun ilgili pazan nasil tanimladigr hak-
kinda Yemek Sepeti ve Sahibinden.com ka-
rarlarinin incelenmesi faydali olacaktir.
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As a result of an investigation carried out
by the Competition Board, it stated that
Yemeksepeti is in a dominant position in
the relevant market and that it had abused
its dominant position within the scope of
Article 6 of the Law by creating exclusion-
ary effects in the market related to “Most
Favored Customer Charter” practices. Ac-
cordingly, it ordered an administrative fine
of 427.977,70 TL against Yemek Sepeti. In
its decision, the Competition Board defined
the relevant market as "online food order,
service platform services market". In this
case, phone orders, restaurant websites,
and only sites that offer restaurant, menu,
price, and contact information and / or make
reservations are excluded from the scope of
the market definition. It this case, the Com-
petition Board used a narrow interpretation
method in its decision in order to determine
the dominant position. However, if phone
orders, restaurants' websites and only sites
that offer restaurant, menu, price and con-
tact information and/or bookings were also

Rekabet Kurulu yarattugu sorusturma sonu-
cunda 09.06.2016 tarihinde verdigi kararda,
Yemek Sepeti'ninilgili pazarda hakim durum-
da oldugunu ve “En Cok Kayrlan Musteri
Sartl” uygulamalari ile ilgili pazarda dislayici
etkiler dogurarak Kanun’un 6. maddesi kap-
saminda hakim durumunu kétuye kullandigi-
ni belirtmis olup; bu dogrultuda Yemek Sepe-
ti aleyhine 427.977,70 TL idari para cezasina
hukmetmistir. Rekabet Kurulu s6z konusu
kararninda ilgili pazan “online yemek sipari-
si-servisi platform hizmetleri pazan” olarak ta-
nimlamistir. Bu durumda telefon ile siparisler,
restoranlarin web siteleri ve yalnizca restoran,
menu, fiyat ve iletisim bilgilerini sunan ve/
veya rezervasyon yapilmasini saglayan site-
ler pazar tanimi kapsami diginda birakilmig
olup; Rekabet Kurulunun hakim durum tespi-
tini yapabilmek i¢in s6z konusu kararinda dar
yorum metodunu kullandigi tespit edilmek-
tedir. Bununla birlikte, telefon ile siparisler,
restoranlarin web siteleri ve yalnizca restoran,
menu, fiyat ve iletisim bilgilerini sunan ve/
veya rezervasyon yapilmasini saglayan site-

The subject that is taken into consideration when determining the
product and service market is " substitutability".

Uriin ve hizmet pazari belirlenirken esas dikkate alinan konu

“ikame edilebilirlik” hususudur.

kept within the scope of the market defini-
tion, the Competition Board could not ascer-
tain whether Yemeksepeti dominated the
relevant market."®

As a result of an investigation into Sa-
hibinden.com, the Competition Board
stated that Sahibinden.com is in a domi-
nant position in the relevant market. Also
it was determined that it abused its dom-
inant position under Article 6 of the Law
through excessive pricing and Sahibin-
den.com was fined 10.680.425.98 TL.
In its decision, the Competition Board
defined the relevant market in two dif-

ler de pazar tanimi kapsaminda tutulsaydi,
Rekabet Kurulu tarafindan Yemek Sepeti'nin
ilgili pazarda hakim durumda oldugu sonun-
ca varilamayabilirdi."

Rekabet Kurulu, Sahibinden.com aley-
hinde yuruttugu sorusturma neticesinde
01.10.2018 tarihinde verdigi kararinda
ise, Sahibinden.com’un ilgili pazarda ha-
kim durumda olduguna, asir fiyatlama
yoluyla Kanun’un 6. maddesi kapsaminda
hakim durumunu koétuye kullandigina ve
bu dogrultuda Sahibinden.com aleyhine
10.680.425,98 TL tutarinda idari para ce-
zasina hukmetmistir. Rekabet Kurulu s6z
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ferent markets as “online platform ser-
vice market for real estate sales/rental
services” and “online platform services
market for vehicle sales services”. At this
point, the Competition Board assumed
that the main determinant in defining
the market was the consumers (custom-
ers responding to advertisements) ben-
efiting from the platform. In the relevant
market evaluation, the Board made an
inference only in terms of demand sub-
stitution rather than supply substitution.
It also determined that offline advertise-
ment services are not able to substitute
for "Sahibinden.com".’® However, the 6th
Administrative Court of Ankara, reversed
the decision of the Competition Board
on 18.12.2019." The 6th Administrative
Court of Ankara stated that the Competi-
tion Board made the excessive price de-
termination on the comparisons without
making the necessary cost analysis and
therefore the margin between the prices
and costs could not be determined pre-
cisely. In the evaluation of the relevant
market, the court stated that “there is
no serious research on the rapid growth
capacity of global players, their level
of awareness in the market, the growth
processes they follow in similar markets
in different geographies, based on their
current positions without collecting
data, especially short, medium and in
the long term, an incomplete examina-
tion has been made in determining the
status of the market and the status of the
related plaintiff company.” Accordingly,
the variability of market dynamics on the
online platforms and the speed of the
entry-exit time of the undertakings were
considered by the 6th Administrative
Court of Ankara.

Based on these findings, the Competition
Board has narrowly interpreted the market
for online platforms. Nevertheless, in these
markets where new players may enter very
quickly and strong players need to be inno-
vative in order to stay in the market, it will re-
quire detailed examinations and traditional
approaches cannot be applied every time.

konusu kararinda ilgili pazari “emlak satis/
kiralama hizmetlerine yoénelik c¢evrimici
platform hizmeti pazan” ile “vasita satis
hizmetlerine yonelik c¢evrimici platform
hizmetleri pazar” olarak iki farkli pazar ha-
linde tanimlamistir. Bu noktada Rekabet
Kurulu, pazari tanimlarken temel belirle-
yicinin platformdan yararlanan tuketiciler
(ilan arayan musteriler) oldugunu varsay-
mis ve ilgili pazar degerlendirmesinde arz
ikamesinden ziyade sadece talep ikamesi
acisindan bir ¢ikarimda bulunmustur. Ay-
rica gevrimdisi ilan hizmetlerinin de Sahi-
binden.com ile ikame edebilir durumda
olmadigini tespit etmistir.’® Bununla birlik-
te, Ankara 6. idare Mahkemesi tarafindan
18.12.2019 tarihinde Rekabet Kurulunun
s6z konusu karar bozulmustur. Anka-
ra 6. idare Mahkemesi bozma kararinda,
Rekabet Kurulunun yapmis oldugu asi-
rn fiyat tespitini gerekli maliyet analizleri
yapmadan kiyaslamalar Uzerine gercek-
lestirdigini ve bu nedenle fiyatlar ve ma-
liyetler arasindaki marjin kesin bir sekilde
belirlenemedigini ifade etmistir. Mahke-
me, ilgili pazara iliskin gergeklestirdigi
degerlendirmede ise “kuresel oyuncula-
rn hizla buyume kapasiteleri, halihazirda
pazardaki bilinirlik dazeyleri, farkli cog-
rafyalardaki benzer pazarlarda izledikleri
buyume surecleri Gzerinde ciddi arastir-
malarin yapilmadigi, veriler toplanmadan
bu oyuncularin mevcut konumlari esas
alinmak suretiyle degerlendirme yapildig,
bilhassa, kisa, orta ve uzun vadede pazarin
durumunun ve buna bagli davaci sirketin
statusunun saptanmasinda eksik bir ince-
leme yapildig1” tespitinde bulunmustur.
Bu dogrultuda, cevrimici platformlardaki
pazar dinamiklerinin degiskenligi ve te-
sebbuslerin pazara giris-cikis stresinin hizi
Ankara 6. idare Mahkemesi tarafindan da
g6z 6nunde bulundurulmasi gereken bir
husus olarak nitelendirilmistir.

Bu tespitlerden hareketle, Rekabet Kurulu-
nun ¢evrimici platformlarla ilgili pazar dar
yorumladigi gorulebilecektir. Yine de ¢ok
hizli bir sekilde yeni oyuncularin girebildigi
ve guclu oyuncularin pazarda kalabilmek
icin yenilik¢i olmasi gerektigi bu pazarlarda,
pazar taniminin yapilabilmesi her seferinde
detayliincelemeler gerektirecek ve gelenek-
sel yaklasimlar uygulanamayacaktir.
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2. Determination of the
Geographical Market

The relevant geographical market, which indi-
cates the area in which substitution takes place
among the products, reveals whether produc-
tion in the geographic regions is to be includ-
ed in the market, and whether the demands of
consumers or users can be substituted for each
other and the degree of this substitution.

The Competition Board also considers the
following criteria when deciding on the geo-
graphical market: i. Findings showing that
orders have shifted to other regions in the
past ii. Quantitative tests specifically devel-
oped to determine the market

iii. Basic characteristics of demand (depen-
dence on local brands, local habits etc.)

iv. Customers' and competitors' opinions

v. Current geographical trends of purchases
vi. Trade flows and shipping trends, and

vii. Barriers to the exchange of orders to under-
takings in other regions and exchange costs.

However, this does not mean that it is nec-
essary to evaluate each of these criteria in
each review."

In terms of online platforms, considering the
limitless size and ease of access to the inter-
net, it is not possible to define a geograph-
ical market with the traditional approach
mentioned above. Accordingly, as Kagan

2. Cografi Pazarin
Belirlenmesi

Urunler arasinda ikamenin gergeklestigi ala-
niifade eden ilgili cografi pazar, pazara dahil
edilecek cografi bolgelerdeki uretimin, tuke-
ticilerin veya kullanicilarin taleplerinin bir-
birleri ile ikame edilebilir olup olmadiklarini
ve bu ikame edilebilirligin derecesini ortaya
koymaktadir.'®

Rekabet Kurulu da cografi pazara iliskin bir
karar alirken g6z 6nunde bulunduracagi
kriterleri; (i) siparislerin ge¢gmiste basgka bol-
gelere kaydigini gosteren bulgular, (i) 6zel
olarak pazarn belirlemek icin gelistirilmis ni-
cel testler, (iii) talebin temel ozellikleri (yerel
markalara bagimllik, yoresel aliskanliklar
vb.), (iv) musterilerin ve rakiplerin gorusleri,
(v) satin almalarin mevcut cografi egilimleri,
(vi) ticaret akimlari ve mal sevkiyati egilimleri
ve (vii) siparislerin baska bolgelerdeki teseb-
buslere kaydirilmasiyla ilgili engeller ve de-
gisim maliyetleri olarak ifade etmistir.

Fakat bu, her incelemede bu kriterlerin her
birini degerlendirmenin gerekli oldugu anla-
mina gelmemektedir.™

Cevrimici platformlar agisindan ise; interne-
tin sinir tanimayan buyuklugu ve erisim ko-
layligi dusanaldagunde, yukarnda bahsetti-
gimiz geleneksel yaklasim ile cografi pazar
tanimi yapilabilmesi mumkan goérunme-
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THE APPLICATION OF COMPETITION LAW TO ONLINE PLATFORMS

stated, “The internet has no limits and
is everywhere; but nowhere at the same
time.”?° Based on these findings, the Com-
petition Board seeks new concepts and
evaluations when defining the geograph-
ic market of online platforms. As a matter
of fact, it was stated in the Yemeksepeti
decision that there is no theoretically sig-
nificant limitation in terms of geographical
regions in the services provided clearly
online.?" In this regard Yemeksepeti's geo-
graphic markets in terms of "operations of
each of the cities where Yemeksepeti" as
well as "Turkey" is determined, as if in the
Sahibinden.com decision, only "Turkey"
was identified.

B. Determining the Market Power
of Online Platforms

Market power can be defined as the ratio of
the activity of an undertaking in the relevant
market to the activities in the whole market.??
According to another definition, market
power is above the level that should be un-
der competitive conditions, so that the price
is profitable by limiting production; at least
for a certain amount of time. In determining
the market power in question for online plat-
form services over the internet, the factor of
"speed" and "transience" should be consid-
ered due to the nature of the internet. It is
possible to see that the undertaking, which
was dominant in the rapidly changing inter-
net markets, disappeared in a short time. In
addition, the market share determination
utilized while determining the market power
also has some problems in terms of online
platforms. As explained above, the narrow
or broad interpretation of the market defini-
tion directly affects the market share deter-
mination. In the 6th Administrative Court of
Ankara, the Competition Board's decision
to overturn the Sahibinden.com decision
stated that concrete data should be relied
upon in determining market power and that
it is only an opinion to make an evaluation
based on the opinions of market actors who
are not certain. The Board stated that the de-
termination and evaluation should be made
clearly and precisely in a definite way.

mektedir. Bu dogrultuda KAGAN'In da ifade
ettigi gibi “internetin higbir sinin yoktur ve
her yerdedir; ancak ayni anda da hicbir yer-
dedir.”?® Bu tespitlerden hareketle, Rekabet
Kurulunun gevrimici platformlarin cografi pa-
zar tanimini yaparken yeni kavram ve deger-
lendirmelere ihtiya¢ duydugu agiktir. Nitekim
Yemek Sepeti kararinda agik¢a cevrimici ve-
rilen hizmetlerde cografi bolgeler agisindan
teorik olarak kayda deger bir sinirlamanin s6z
konusu olmadig ifade edilmistir.' Bu dogrul-
tuda Yemek Sepeti agisindan cografi pazar
“Yemek Sepeti'nin faaliyet gosterdigi illerin
her biri” ve ayrica “Turkiye” olarak belirlenmis
olup, Sahibinden.com kararinda ise sadece
“Turkiye” olarak tespit edilmistir.

B. Cevrimici Platformlarda Pazar
Guciniin Belirlenmesi

Pazar gucu, bir tesebbusun ilgili pazardaki
aktif faaliyetinin tum pazardaki faaliyetlere
orani olarak tanimlanabilir.?? Bir baska tani-
ma gore ise pazar gucu, Uretimi sinirlayarak
fiyatl karli olacak sekilde rekabetci sartlar
altinda olmasi gereken seviyenin Ustunde;
en azindan belirli bir stre tutabilmektir. in-
ternet Uzerinden hizmet saglayan cevrimi-
¢i platformlar agisindan s6z konusu pazar
gucu tespiti yapilirken; internetin dogasi ge-
regi "hiz” ve “gecicilik” unsuru g6z 6nunde
bulundurulmalidir. Hizla degisen internet
pazarlarinda bir sure énce hakim durumda
olan tesebbusun kisa bir sturede yok oldugu-
nu gérmek mumkuandur. Ayrica pazar gucu
tespiti yapilirken yararlanilan pazar payi tes-
piti de cevrimici platformlar acgisindan birta-
kim problemler barindirmaktadir. Yukarida
acikladigimiz Uzere, pazar taniminin dar ya
da genis yorumlanmasi hususu pazar pay
tespitini de dogrudan etkileyecektir. Ankara
6. idare Mahkemesi, Rekabet Kurulunun Sa-
hibinden.com kararina karsi verdigi bozma
kararinda, pazar gucunun belirlenmesi hu-
susunda somut verilere dayanilmasi gerek-
tigini ve kimlerden olustugu belirli olmayan
piyasa aktorlerinin goruslerini baz alarak
degerlendirme yapilmasinin yalnizca bir ka-
naatten ibaret oldugunu belirtmis; bu yon-
deki tespit ve degerlendirmelerin tereddude
mahal vermeyecek sekilde acgik ve kesin bir
bicimde ortaya konmasi gerektigini ifade et-
mistir.
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C. Market Barriers to Online
Platforms

Market entry barrier analyzes are indispens-
able in the examination of competition au-
thorities. As a matter of fact, entry barriers
are handled together with market share in
the determination of the dominant position
and are directly related to mergers and the
abuse of dominant position. However, there
is no generally accepted method that can
be used during the analysis in question.?®
It is essential to make this analysis correctly
since online platform operations are chang-
ing rapidly.

There are relatively less barriers to market
entry for online platforms than for tradition-
al competition law coverage because items
required for transactions are relatively low in
number and cost. For example, supporting
an online platform costs less than running a
store in a shopping center. However, it is not
correct to make a definitive comment for all
online transactions. Search engine services
can be cited as an example, since the costs
of developing and maintaining a search en-
gine algorithm are quite high, creating a bar-
rier to entry.?

Another important issue for online plat-
forms is the network effect. The Competition
Board counts the network effect as an obsta-
cle to market entry and this formed part of
the decision in the case of Sahibinden.com.
It is defined as the value of a platform with
the participation of decision groups who
may want to take advantage of the commer-
cial interaction opportunities offered by the
platform.?> The network effect is “(a)s the
number of users increases, some products
or services become more valuable for some
users”.% This is particularly relevant for on-
line platforms that provide social network-
ing services, where serious network effects
create a barrier to entry. The attractiveness
of the network becomes greater with the in-
crease in the number of users that are part
of the same network. Indeed, private social
networking platforms such as Facebook
and business such as LinkedIn are examples
of the network effect.?”

C. Cevrimici Platformlarda
Pazara Giris Engelleri

Pazara giris engelleri analizleri, rekabet otori-
telerinin incelemelerinde vazgecilmez nitelik-
tedir. Nitekim giris engelleri, hakim durumun
tespitinde pazar payi ile birlikte ele alinmakta
ve sirket birlesmeleriyle ve hakim durumun
koétuye kullanilmalarr ile dogrudan ilgili tutul-
maktadir. Ancak s6z konusu analiz yapilirken
kullanilabilecek genel olarak kabul gérmus
bir ydntem bulunmamaktadir.2? Hizla degi-
sen internet ortaminda faaliyet gosteren ¢ev-
rimici platformlar agisindan bu analizin dogru
yapilabilmesi buyuk dnem tasimaktadir.

Cevrimigi platformlardaki pazara giris engel-
leri, geleneksel rekabet hukuku kapsamina
gore nispeten daha azdir. Cunku islem ka-
lemleri kiyasen sayica ve maliyet anlaminda
dusuktar. Bu noktada, ornekler Gzerinden
ilerlemek daha faydali olacaktir. Bir alisverig
merkezinde magaza acmak yerine, yalnizca
internet sitesi maliyetine katlanmak maliyet
olarak ¢ok daha azdir. Fakat tum ¢evrimigi is-
lemler icin kesin bir yorum yapilmasi dogru
degildir. Bu konuda arama motoru hizmeti
ornek olarak gosterilebilir. Soyle ki bir ara-
ma motoru algoritmasinin gelistirilmesi ve
muhafaza edilmesi maliyeti olduk¢a yuksek
oldugundan, s6z konusu maliyetler pazara
giris engeli yaratmaktadir.?*

Cevrimici platformlar acisindan bir diger
onemli husus ise sebeke etkisidir. Sebeke
etkisi, Rekabet Kurulu tarafindan pazara gi-
ris engeli olarak sayilmis ve Sahibinden.com
kararinda; bir platformun degerinin platform
tarafindan sunulan ticari etkilesim olanak-
larindan faydalanmak isteyebilecek karar
birimi gruplarinin katilimi ile belirlenmesi
olarak tanimlanmistir.?® Rekabet Terimleri
Sozlugu'nde ise sebeke etkisi, “Kullanici
sayisi ¢cogaldikca, bazi Gran veya hizmetin
birtakim kullanici acisindan daha degerli bir
hale gelmesi” olarak ifade edilmistir.2® Ozel-
likle sosyal ag hizmeti veren c¢evrimici plat-
formlarda pazara giris engeli ciddi sebeke
etkisi nedeniyle oldukca yuksektir. Sebeke-
nin gekiciligi, ayni sebekenin bir pargasi olan
kullanici sayisinin cogalmasiyla artmaktadir.
Nitekim, Facebook gibi 6zel ve LinkedIn gibi
ise yonelik sosyal ag platformlar bahsedilen
sebeke etkisine 6rnek teskil etmektedir.?”
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It can be claimed that the sunk costs may
be relatively low compared to traditional
trade. However, we would like to point out
that such a judgmenet would be wrong.
Electronic reputation is the most critical
factor. Accordingly, it can be said that mar-
keting costs are one of the highest sunk
cost items.

In terms of barriers to market entry, tran-
sition costs are also an essential factor.
Transition costs are defined as “any cost
that the customer encounters during the
transition to a new provider, other than
the price of the goods or services.”?®
Going over the examples again, we can
see that the cost of transition within the
scope of search engines is quite rea-
sonable for consumers. Google, which
entered the market in 1998, was able to
outperform the leading search engine of
the period, Altavista and Yahoo, in a short
time. Accordingly, if a player superior to
Google were to join the search engine
market in the future, it would be possi-
ble to easily switch to the new search
engine, since consumers incur no signifi-
cant transition costs. However, transition
costs can be higher in the social network
market. Instagram users, for example, are
likely to remain with their existing social
networking platform, as it is not possible
to move existing photos, contacts (fol-
lowers), information and data to another
online platform. Therefore, it can be said
that transition costs are more decisive
for social networking platforms.?®

D. Abuse of Dominance in Online
Platforms

Dominant position is a general expression
of economic power. Those who have power
dominate others and have the potential to
influence them in the way they want.*® Arti-
cle 6 of the Law states that “(i)t is illegal and
forbidden for one or more undertakings to
abuse the dominant position in a commod-
ity or service market in the whole or a part
of the country, alone or through agreements
with others or through their behaviors.” This
provision provides a definition of “dominant
position”. Accordingly, the dominant po-

Cevrimici platformlar agisindan batik maliye-
tin geleneksel ticarete oranla nispeten daha
az olacagi soylenebilir. Fakat yine de genel-
leme yapilmasinin yanlis olacagini belirtmek
isteriz. Elektronik ortamda taninmislik/bilinir-
lik en 6Gnemli unsurdur ve bu dogrultuda pa-
zarlama maliyetlerinin en yuksek batik mali-
yet kalemlerinden biri oldugu soylenebilir.

Pazara giris engelleri acisindan gecis maliyeti
de 6nemli bir unsurdur. “Musterinin yeni bir
saglayiciya gecme asamasinda karsilastig,
malin ya da hizmetin fiyatinin disinda kalan
her tarlu maliyet”?® olarak tanimlanan gegis
maliyetinin, ¢cevrimici platformlar agisindan da
birtakim izdusumleri bulunmaktadir. Yine or-
nekler tzerinden gidilirse; arama motorlari kap-
saminda gegis maliyetinin tuketiciler acisindan
oldukca makul seviyede oldugu soylenebilir.
Nitekim pazara 1998 yilinda giren Google, do-
nemin 6nde gelen arama motoru Altavista ve
Yahoo'nun kisa bir surede dnine gecebilmis-
tir. Bu dogrultuda, eder gelecekte arama mo-
toru pazarina Google’dan daha iyi bir oyuncu
katilmasi durumunda da tuketiciler tarafindan
ciddi gecis maliyeti bulunmadigi icin, yeni ara-
ma motoruna kolaylikla gecis saglanabilecek-
tir. Sosyal ag pazarinda ise, gecis maliyetinin
daha fazla oldugu soylenebilir. Instagram tze-
rinden 6rnek verilirse; halihazirda mevcut olan
fotograflar, irtibat kisileri (takipciler), bilgi ve ve-
rilerin baska bir cevrimici platforma tasinmasi
mumkuan olmadigi icin, kullanicilann mevcut
sosyal ag platformunu tercih etme olasiligi cok
yuksektir. Bu nedenle, gecis maliyetlerinin sos-
yal ag platformlan agisindan daha belirleyici
oldugu soylenebilir.?°

D. Cevrimici Platformlarda Hakim
Durumun Kétiiye Kullanilmasi

Hakim durum ekonomik gucun genel ifade-
sidir. Gucu elinde bulunduranlar digerleri-
ne hukmeder ve onlari istedigi yonde sevk
edebilme potansiyelini elinde bulundurur.®
Kanun'un 6. maddesinde; “Bir veya birden
fazla tesebbusun ulkenin butununde ya da
bir bélumunde bir mal veya hizmet piyasa-
sindaki hakim durumunu tek basina yahut
baskalari ile yapacagi anlagsmalar ya da bir-
likte davraniglar ile kotuye kullanmasi huku-
ka aykiri ve yasaktir.” hukmune yer verilmis
ve bu suretle “hakim durum” tanimi yapil-
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sition “refers to the power of one or more
undertakings in a particular market to act
independently of competitors and custom-
ers and to determine economic parameters
such as price, supply, production and distri-
bution amount.”

The decision regarding Google, a mul-
tinational American joint-stock com-
pany that invests in internet search,
online information distribution, ad
technologies and search engines, is a
good example of decisions on abuse
of dominant position. As a result of an
investigation carried out to determine
whether Google violated Article 6 of
the Law by making it difficult for its
competitors to be active in the online
shopping services market by abusing
its dominant position in the general
search market, Google Advertising and
Marketing Ltd. Sti. The economic integ-
rity consisting of Google International
LLC, Google LLC, Google Ireland Lim-
ited and Alphabet Inc., was deemed to
have violated Article 6 of the Law, and
was fined 98,354,000TL. In its decision,
the Competition Board decided that
Google abused its dominant position
by making it difficult for its competitors
to be active in the market, especially
in providing an online shopping com-
parison service, and violated Article 6
of the Law by disrupting competition in
the market.

IV. CONCLUSION

Digitalization of the world facilitates ac-
cess to the internet and an increasing the
number of users, which has meant the
market value of online platforms operat-
ing through the internet has increased.
There are many economically strong un-
dertakings that serve as online platforms
through the internet today. Sellers have
been able to increase the speed of pro-
viding services and make cost savings by
moving away from physical sales. Buyers,
on the other hand, are able to search for
products and compare them more quickly
thanks to search engines and databases,
and they are able to share information

mistir. Buna goére hakim durum: “Belirli bir
piyasadaki bir veya birden fazla tesebbusun
rakipler ve musterilerinden bagimsiz hareket
ederek fiyat, arz, aretim ve dagitim miktari
gibi ekonomik parametreleri belirleyebilme
gucunu ifade eder.”

Cevrimici platformlarda hakim durumu kétuye
kullanma dendiginde akla ilk olarak; internet
aramas|, ¢evrimici bilgi dagitimi, reklam tekno-
lojileri ve arama motorlari icin yatinmlar yapan
¢ok uluslu Amerikan anonim sirketi Google
hakkinda verilen karar gelmektedir. Google'in
genel arama pazarindaki hakim durumunu
koétuye kullanarak cevrimici aligveris hizmetleri
pazarindaki rakiplerinin faaliyetlerini zorlastir-
mak suretiyle Kanun'un 6. maddesiniihlal edip
etmediginin tespitine yonelik olarak yurttulen
sorusturmanin 13 Subat 2020 tarihinde ta-
mamlanmasinin neticesinde, Rekabet Kuru-
lunca Google Reklamcilik ve Pazarlama Ltd.
Sti, Google International LLC, Google LLC,
Google Ireland Limited ve Alphabet Inc.'ten
olusan ekonomik butinligun Kanun'un 6.
maddesini ihlal ettigine, dolayisiyla adi gecen
ekonomik butunluge 98 milyon 354 bin TL
idari para cezasi verilmesine karar verilmistir.
S6z konusu kararinda Rekabet Kurulu, Go-
ogle'in hakim durumunu kétuye kullanarak
Ozellikle cevrimici aligveris karsilastirma hiz-
meti sunan pazardaki rakiplerinin faaliyetleri-
ni zorlastirmak suretiyle dezavantajli konuma
dusurdagu ve pazardaki rekabeti bozmak
suretiyle Kanun'un 6. maddesini ihlal ettigine
karar vermistir.

IV. SONUGC

Dunyanin giderek dijitallesmesi surecinde;
internete erisimin kolaylasmasi ve buna bag-
li olarak kullanici sayisinin artmasi, internet
araciligiyla faaliyetlerini sturdtren cevrimici
platformlarnin da piyasadaki degerini arttir-
mistir. Bu dogrultuda ganumuzde, internet
Uzerinden cevrimici platform olarak hizmet
veren ekonomik acidan cok guclu bircok
tesebbus bulunmaktadir. Artik saticilar, in-
ternet Uzerinden hizmet vererek hiz kazan-
mis ve fiziksel satis nedeniyle dogabilecek
ek maliyetlerden kurtulmuslardir. Alicilar ise,
arama motorlari ve veri tabanlar sayesinde
daha hizli sekilde uran arastirmasi yapip
karsilastirabilmekte ve yorumlar sayesinde
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about the quality of products by commu-
nicating through comments. Considering
that these undertakings operating in dig-
ital markets are competing on innovation,
it is also possible for an undertaking that
may appear in a dominant position to
quickly disappear from the market. These
markets are highly dynamic with high in-
teraction.

Unlike traditional competition law param-
eters, it is of great importance to adopt
new and flexible approaches for online
platforms as they differ enormously from
traditional platforms in the context of com-
petition law, and are also rapidly growing
and dominating the market. A detailed as-
sessment of market dynamics should be
taken into consideration by the Competi-
tion Board in determining a possible viola-
tion of competition for online platforms. As
a matter of fact, the Competition Board has
recently announced that it initiated a "Dig-
itization and Competition Policy Report"
with a proper approach. The report states
what the competition policy goals should
be in the digital age and how competition
rules applied to digital platforms will be
shaped. The report identifies a new area
for the application of competition law and
promises to be useful in eliminating many
uncertainties in terms of rapidly develop-
ing digital platforms.

diger kullanicilar ile irtibatta bulunarak kali-
te standartlar olusturabilmektedirler. Ayrica
dijital pazarlarda faaliyet gosteren bu teseb-
buslerin inovasyon Uzerinden rekabet ettik-
leri de g6z 6nunde bulunduruldugunda; ha-
kim durumda gozukebilen bir tesebbusun
bir anda piyasadan yok olabilmesi de mum-
kundur. Bu sebeple bu pazarlar, etkilesimin
fazla oldugu son derece dinamik pazarlardir.

Rekabet hukuku baglaminda geleneksel plat-
formlardan buyuk oranda farkliik gésteren ve
ayni zamanda hizla buyumekte ve piyasadaki
hakimiyeti yukselmekte olan cevrimici plat-
formlaricin geleneksel rekabet hukuku paramet-
relerinden farkli olarak yeni ve esnek yaklasimla-
rnn benimsenmesi buyuk bir &neme sahiptir. Bu
noktada, Rekabet Kurulu tarafindan gevrimici
platformlara yonelik olasi bir rekabet ihlali tespi-
tinde, aynintili bir degerlendirme yapilmasi ve pi-
yasa dinamiklerinin g6z 6ntiinde bulundurulma-
si gerekmektedir. Nitekim Rekabet Kurumu, kisa
bir stire 6nce yerinde bir yaklasimla “Dijitallesme
ve Rekabet Politikasi Raporu” adli calismasini
baglattigini duyurmustur. Raporda, dijital cagda
rekabet politikasi hedeflerinin ne olmasi gerek-
tigi ve ozellikle dijital platformlara uygulanacak
rekabet kurallannin nasil sekillenecegi gibi hu-
suslarin incelenecegi belirtiimektedir. Raporun
rekabet hukukunun yeni uygulama alani bul-
dugu ve hizla gelismekte olan dijital platformlar
bakimindan birgok belirsizligin ortadan kaldirl-
masinda faydali olacagi degerlendirilmektedir.
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