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ABSTRACT

With recent social developments, labor law, whichis a
relatively new branch of law, is rapidly changing.” The
internet and its extension social media, which entered
our lives towards the end of the 20th century and be-
came globalized in the 21st century, is undoubtedly
one of the leading social developments. Today, social
media plays an essential role in many areas of busi-
ness life, including recruitment processes. However,
examples of disputes arising from the use of social
media during working hours and outside working
hours is increasing daily. In this study, labor law, em-
ployment contracts, situations where the employer
can unilaterally terminate the employment contract,
the worker's termination of employment due to the
use and share of social media, in particular, will be ex-
amined within the scope of the article of Labor Law
that regulates the authority to terminate employment
due to violation of moral and goodwill rules and with-
in the scope of the article regulating freedom of ex-
pression. The decisions of the Supreme Court and the
grounds given for such a decision will also be exam-
ined.
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OZET

Diger hukuk dallarina oranla yeni bir alan olan is
hukuku, toplumsal gelismelerle birlikte degisimini
hizla surdurmektedir.’ 20. yuzyilin sonlarina dogru
hayatimiza giren ve 21. yuzyilda iyiden iyiye glo-
ballesen internet ve uzantisi olan sosyal medya ise
sO6z konusu toplumsal gelismelerin suphesiz ba-
sinda gelmektedir. Gunumuzde sosyal medya ise
alim surecleri dahil olmak uzere is hayatinin bircok
alaninda dnemli rol oynamaktadir. Bunun yaninda,
iscinin calisma ve calisma saatleri disinda sosyal
medya kullanimindan kaynaklanan uyusmazlik
orneklerinin sayisi gun gectikge artis gostermek-
tedir. Calismamizda is hukuku, is sozlesmeleri, is-
verenin is akdini tek tarafli olarak feshedebilecegi
haller ve is¢inin sosyal medya kullanimi ve payla-
simlar sebebiyle is akdini feshetmesi ozellikle Is
Kanunu'nun ahlak ve iyi niyet kurallarina aykirilik
dolayisiyla fesih yetkisini duzenleyen maddesi ve
Anayasa’nin dusunce ve ifade hurriyetini duzen-
leyen maddesi kapsaminda incelenecek; sosyal
medya ve is hukuku iliskisinden dogan uyusmaz-
liklarin konu oldugu Yargitay kararlari ve karar ge-
rekceleri ele alinacaktir.
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TERMINATION OF EMPLOYMENT CONTRACT

BY EMPLOYER DUE TO SOCIAL MEDIA USAGE OF THE EMPLOYEE

Social media sites and applications are being used more and more by people every day,
and the effects of this are reflected in all areas of life including business life.

Sosyal medya siteleri ve uygulamalar1 giin gectikce Kkitleler tarafindan daha yogun bir
sekilde kullamilmakta ve bunun etkileri hayatin her alaninda oldugu gibi is yasantisinda da

gorilmektedir.
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I.INTRODUCTION

Social media sites and applications are
being used more and more by people ev-
ery day, and the effects of this are reflect-
ed in all areas of life including business
life. In addition to the impact the person-
al use of social media inside and outside
the workplace has on the business rela-
tionship,? what a worker shares on social
media about about the workplace and /
or employer can also lead to termination
of the employment contract. The num-
ber of such disputes is increasing daily
and examples can be found in court de-
cisions.

While the use of social media during
working hours is comes under the em-
ployment or general service contract,
what a worker shares on social media
about the employer and/or the work-
place come under Article 25/ Il-b and
25 / ll-d. However, discussion continues
about whether an employer can justify
termination of an employment contract,
whether the shares in question can be
evaluated within the limits of freedom
of thought and expression, which are
protected by the 25th and 26th Articles
of the Constitution, and how the private
life and political views of a worker affect
their business relationship.

I. GIRIS

Sosyal medya siteleri ve uygulamalari gun
gectikge kitleler tarafindan daha yogun bir se-
kilde kullanilmakta ve bunun etkileri hayatin
her alaninda oldugu gibi is yasantisinda da
gorulmektedir. isyerinde ara dinlenmelerinde
ve mesai saatleri icerisinde kisisel amaclarla
sosyal medya kullanimi hatta is disi zamanlar-
da gerceklesen kullanimin is iligkisi Uzerinde
sahip oldugu etkinin yaninda? is¢inin sosyal
medyada isyeri ve/veya isveren hakkinda yap-
tig1 paylasimlar is sdzlesmesinin isverence fes-
hedilmesine yol acabilmektedir. Konuya iligkin
olarak yargiya yansiyan uyusmazlik érnekleri-
nin sayisi her gecen gun artmakta ve mahke-
me kararlarinda yerlerini almaktadir.

Bir taraftan isginin mesai saatlerinde sosyal med-
yakullanimiig sozlesmesi/genel hizmet stzlesme-
si ile kendisine yuklenmis olan is gérme yukum-
llugu tahtinda tartisilmaktayken, diger taraftan
iscinin, isveren ve/veya is yeri hakkinda sosyal
medyada yaptigi paylasimlann is Kanunu'nun
25/Ib ve 25/Ikd maddesi kapsaminda isveren
tarafindan is sozlesmesinin feshinde hakli sebep
teskil edip etmeyeceg)i, s6z konusu paylasimlarin
Anayasa’nin 25. ve 26. maddeleriile korumaaltina
alinmig dusunce ve ifade 6zgurlagu sinirlannda
degerlendirip degerlendirilemeyecegi ve iscinin
Ozel hayati ve siyasi goruslerine iliskin paylasimla-
nnin ne ol¢ude is iliskisine etki edecegi hususlari
tartisilmaya devam etmektedir.
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I1. SOCIAL MEDIA AND
LABOUR LAW

A. The Relationship between
Labor Law and Employment
Contract in General

Business law is the branch of law that deter-
mines the relations between workers and
employers, rights and debts, and regulates
the rules regarding the workplace. As per Ar-
ticle 8/1 of the Labor contract No. 4857 Labor
Law, "the contract that one party undertakes
to work as a subordinate and the other to un-
dertake payment of wages". Article 393 of the
Turkish Code of Obligations® No. 6098, which
constitutes the source of labor laws, defines
the contract as an agreement "in which the
worker undertakes to work for a certain or
unspecified period depending on the em-
ployer and the employer pays him according
to time or work done". As can be understood
from the definitions, the employment con-
tract consists of doing business and, paying
wages and adherencen. The job at issue here
includes all kinds of work corried out by a real
person that can be evaluated economically.*
It is a contract that creates a professional re-
lationship between the parties, imposes a
mutual debt, and creates a permanent debt
relationship in terms of the nature of the em-

1. SOSYAL MEDYA VE i$
HUKUKU

A. Genel Olarak Is Hukuku ve is
Sézlesmesi liskisi

is hukuku, isci ve isveren arasindaki
iliskileri, hak ve borglar belirleyen ve
is yeriile ilgili kaideleri duzenleyen hu-
kuk dalidir. is sozlesmesi ise 4857 savyili
is Kanunu m. 8/1 tarafindan “bir tarafin
bagimli olarak is gormeyi, diger tarafin
da Ucret 6demeyi Ustlenmesinden olu-
san sozlesme” olarak tanimlanmistir.
is yasalarina kaynak teskil eden 6098
sayili Turk Borglar Kanunu’'nun® 393.
maddesi ise ““is¢inin isverene bagiml
olarak belirli veya belirli olmayan sure
ile is gormeyi ve isverenin de ona za-
mana veya yapilan ise gore ucret 6de-
meyi Ustlendigi sozlesme” seklinde bir
tanimlamada bulunmaktadir. Tanim-
lardan anlasildigi uzere is s6zlesmesi,
is gorme, ucret 6deme ve bagimllik
unsurlarindan meydana gelmektedir.
Burada s6z konusu olan is, gercek bir
kisinin ekonomik bakimdan is olarak
degerlendirilebilen her tarlu calisma-
sidir. is sozlesmesi niteligi itibariyle
taraflar arasinda kisisel iliskiler kuran,
karsilikli bor¢ yukleyen, surekli borg
iliskisi yaratan bir so6zlesmedir. Her
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TERMINATION OF EMPLOYMENT CONTRACT

BY EMPLOYER DUE TO SOCIAL MEDIA USAGE OF THE EMPLOYEE

ployment contract. As with any private law
contract, this debt relationship can end for
reasons of termination or non-termination.

The basis of labor law is the need to regu-
late and protect the legal status of workers.®
Indeed, one of the most prominent focal
points of labor law is the need to eliminate
the power imbalance between the worker
and the employer, to whom the worker is
economically dependent. As a reflection of
this, it is clear in Labor Law No. 4857 and in
the application, where the employer must
apply for the immediate termination of an
employment contract in such a way as to
provide maximum protection to the worker.

1. Termination of Employment
Contract by the Employer

Cases where employment contracts end
through the unilateral declaration of the
employer are regulated in various articles
in Labor Law. As stated in Article 17 of La-
bor Law, an employer terminating an em-
ployment contract without any justified
reason must inform the other party prior to
termination of the indefinite term nature of
the employment contract. In the same Arti-
cle, for the termination of employment con-
tracts (i) for a worker whose job lasted less
than six months two weeks after notification
was made of termination, (ii) for a worker
whose job lasted from six months to one
and a half years four weeks after notifica-
tion of termination, (iii) for a worker whose
job lasted from one and a half to three years
six weeks after notification of termination,
(iv) for a worker whose job lasted more than
three years eight weeks after notification of
termination. The specified periods are also
valid where a worker wishes to terminate
their employment. However, as regards the
implementation of the article in question,
employers who terminate indefinite-term
employment contracts for workers with thir-
ty or more workers, as laid down in Article 18
of the Labor Code, in workplaces employing
thirty or more workers; it must be based on a
valid reason arising from the qualification or
behavior of workers or the requirements of
the enterprise, workplace or job.

As well as regulations regarding unjust
termination of the employment contract
in Article 17 of Labor Law, Article 25 con-
tains regulations regarding just cause of
termination of an employment contract.
This Article justifies the right to terminate

6zel hukuk sozlesmesinde oldugu gibi
bu borc iliskisi fesih veya fesih dislI ne-
denlerle sona erebilmektedir.

is hukukunun temelinde isgilerin hukuki
durumlarinin duzenlenmesi ve korunmasi
gereksinimi yatmaktadir.’® Gergekten de
isciile ekonomik agidan bagimli oldugu is-
veren arasindaki gu¢ dengesizliginin gide-
rilmesi is hukukunun en belirgin odak nok-
talarindandir. Bunun bir yansimasi olarak,
isverenin is akdinin derhal feshi yoluna
basvurabilecegi durumlarin isciye azami
koruma saglayacak sekilde duzenlendigi
gerek 4857 sayili is Kanunu'nda gerekse
uygulamada rahatga gorulebilmektedir.

1. is S6zlesmesinin isveren
Tarafindan Feshi

is sozlesmelerinin igverenin tek tarafli irade
beyaniyla sona erdigi haller is Kanunu'nda
cesitli maddelerde duzenlemistir. Hakli bir
neden olmaksizin igsverence is akdinin feshi,
is Kanunu'nun 17. maddesinde belirtildigi
Uzere belirsiz sureliis sozlesmelerinin feshin-
den once durumun diger tarafa bildirilmesi
kosulunun saglanmasiyla gerceklestirilir.
Ayni maddede is sozlesmelerinin feshi icin
(i) isi alti aydan az surmus olan isci i¢in, bildi-
rimin diger tarafa yapilmasindan baslayarak
iki hafta sonra, (ii) isi alti aydan bir buguk yila
kadar surmas olan is¢i icin, bildirimin diger
tarafa yapilmasindan baslayarak dort hafta
sonra, (iii) isi bir bucuk yildan g yila kadar
surmus olan isci icin, bildirimin diger tarafa
yapilmasindan baslayarak alti hafta sonra,
(iv) isi ¢ yildan fazla surmus isgi icin, bildi-
rim yapilmasindan baslayarak sekiz hafta
sonra feshedilmis sayilacagi 6ngérulmustar.
Belirtilen sureler, is¢i tarafindan is akdinin
feshinde de gecerlidir. Bununla birlikte, s6z
konusu maddenin uygulanmasi hususunda
is Kanunu'nun 18. maddesinde duzenlendi-
gi Uzere otuz veya daha fazla is¢i calistiran
isyerlerinde en az alti aylik kidemi olan iscile-
rin belirsiz sureli is so6zlesmelerini fesheden
isverenlerin, iscilerin yeterliliginden veya
davranislarindan ya da isletmenin, igyerinin
veya isin gereklerinden kaynaklanan gecerli
bir sebebe dayanmasi gerekmektedir.

is Kanunu'nun 17. maddesinde yer alan is
akdinin haksiz sebeple feshinden ayri olarak
25. maddesinde isverence is akdinin hakl
sebeple feshedilmesine iliskin dtuzenleme-
ler yer almaktadir. Kanun'un 25. maddesi
isverene (i) saglik sebepleri, (i) ahlak ve iyi
niyet kurallarina uymayan haller ve benzer-

170 GSI ARTICLETTER

ISCININ SOSYAL MEDYA KULLANIMI VE PAYLASIMLARI SEBEBIYLE

an employment contract under four dif-
ferent headings: (i) health reasons, (ii) sit-
uations that do not comply with the rules
of ethics and good faith, and the like, (iii)
compelling reasons, and (iv) if the worker
is detained or arrested. The right to termi-
nation should be used within six working
days starting from the day when the em-
ployer learned of an employee’s behavior
contrary to the rules of ethics and good-
will and the like, and within a year after
the actual act. These periods also apply
to a worker who wishes to exercise his/her
right to terminate the contract for justified
reasons, based on situations that do not
comply with the rules of ethics and good-
will and the like.®

2. Termination of the Employment
Contract for Good Reason within

the Framework of Labor Law No.
4857

Termination of an employment contract for
good reason is conceptually possible in the
case of a justified reason. This means that
one of the parties may declares that the
contract has been broken and immediately
terminate it. These justified reasons are reg-
ulated in the 24th and 25th Articles of Labor
Law, in terms of workers and employers.
These reasons are classified as (i) health rea-
sons, (i) behavior against ethical and good-
will rules, and (iii) compelling reasons. In
the classification made in Labor Law, health
reasons and compelling reasons are rela-
tively easy to understand. However, since
"violation of ethics and goodwill rules" is a
subjective term, it is frequently discussed in
doctrine and practice. Although the behav-
iors listed in Article 25 of the Labor Law and
the conditions expected to occur as a result
of the behavior in order to cause dissolu-
tion are clear, they did not set a law-mak-
ing restriction method for the termination
of the employment contract and preferred
the sampling method. Accordingly, apart
from the behaviors stated in Aritcle 25 of
Labor Law, there are cases that constitute
a violation of the rules of ethics and good-
will in which the employer is not expected
to employ a worker. In addition, Article 70
of the Trade Unions and Collective Bargain-
ing Law allows termination of employment
contracts for justified reasons, for example, if
they are locked out by illegal strikes.”

iS AKDININ ISVEREN TARAFINDAN FESHI

leri, (iii) zorlayici sebepler ve (iv) is¢inin go-
zaltina alinmasi veya tutuklanmasi halinde
devamsizligin is Kanunu'nun 17'nci madde-
deki bildirim suresini asmasi olarak dort farkl
baslik altinda is akdini derhal feshetme hakki
taniyan hakli sebepler éngérmustar. Bu bas-
liklardan ahlak ve iyi niyet kurallarina uyma-
yan haller ve benzerleri sebebiyle is akdinin
feshedilmesi i¢in is¢inin feshe sebep olan
davranislarda bulundugunu isverenin 6gren-
digi guinden baslayarak alti is gunu icerisinde
ve her halde fiilin gerceklesmesinden itibaren
bir yil icerisinde fesih hakki kullanilmalidir.
S6z konusu sureler iscinin ahlak ve iyi niyet
kurallarina uymayan haller ve benzerlerine
dayanarak hakli sebeple fesih hakkini kullan-
mak istemesi halinde de gecerlidir.®

2.4857 Sayili is Kanunu
Cercevesinde Hakli Sebeple is
So6zlesmesinin Feshi

Hakli sebeple is sozlesmesinin feshi; kavram
olarak, hakli bir nedenin varligi durumunda
taraflardan birinin sozlesmeyi bozdugunu
bildirip derhal sona erdirmesi anlamini tagir.4
Anilan hakli sebepler is¢i yonunden ve igve-
ren yonunden olmak Uzere is Kanunu’nun
24. ve 25. maddelerinde duzenlenmistir.
Bu sebepler (i) saglik sebepleri, (ii) ahlak ve
iyi niyet kurallarina aykiri davraniglar ve (iii)
zorlayici sebepler olarak siniflandirilmistir.
is Kanunu’nda yapilan siniflandirmada sag-
lik sebepleri ve zorlayici sebepler nispeten
daha kolay anlasilabilir ve agik sebeplerdir,
buna karsin, “ahlak ve iyi niyet kurallarina
aykinlik” dogasi geregi subjektif bir tabir ol-
dugundan doktrinde ve uygulamada sikca
tartisilmaktadir. Her ne kadar is Kanunu’nun
25. maddesinde sayilan davranislar ve feshe
sebep olmalariicin davranis sonucunda ger-
ceklesmesi beklenen kosullar agik olsa da is
akdinin ahlak ve iyi niyet kurallarina aykiri
davranislar sebebiyle feshinde kanun ko-
yucu bir sinirlama yontemi belirlememis ve
ornekleme yontemini tercih etmistir. Buna
gore, is Kanunu'nun 25. maddesinde belir-
tilen davraniglar haricinde de ahlak ve iyi ni-
yet kurallarina aykirilik teskil eden ve igvere-
ninisciyi calistirmasi beklenemeyecek haller
uygulamada bulunmaktadir. ilaveten, Sen-
dikalar ve Toplu is Sozlesmesi Kanunu’'nun
70. maddesi yasa disi grev ile lokavt yapildi-
g1 takdirde, is sozlesmelerinin hakli sebeple
feshedilmesine olanak tanimaktadir.”
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TERMINATION OF EMPLOYMENT CONTRACT

BY EMPLOYER DUE TO SOCIAL MEDIA USAGE OF THE EMPLOYEE

3. Termination of Employment
Due to Violations of Ethics and
Goodwill Rules

Among the situations that do not com-
ply with the rules of ethics and good-
will and the like and therefore give rise
to the right of immediate termination in
Article 25 of Labor Law are: (a) the em-
ployee asserts or misleads the employer
with inaccurate information or words, (b)
the employee uses words or behavior
that would affect the honor of the em-
ployer or one of their family members, or
makes false or undignified notices and
declarations about the employer, (c) the
employee annoys the employer or one
of his family members or another of the
employer’'s employees by arriving at the
workplace drunk or under the influence
of drugs, or by using these substances
in the workplace; and (d) the employee
misuses the employer’s trust. Also in-
cluded are behaviors that do not comply
with honesty and commitment, such as
theft or revealing the employer’s secrets.
Accordingly, it is necessary to examine
whether the behavior being cited as the
reason for immediate termination of an
employment contract can be evaluated
within this scope.

B. Social Media in the
Perspective of Business Law

1. Evaluation of Social Media

Usage and Sharing in Terms of
Labor Law

Social media is a common term for on-
line tools, websites, and social networks
through which users interact, often shar-
ing information and ideas.?2 While media
in name, the features of social media dif-
fer to those of traditional media. Social
media is unique in that any individual
can create content, make comments, and
contribute on social media.

The impact of social media on labor law
is evident at the recruitment stage, before
a business relationship is established. In
parallel with the widespread use of social
media tools, an employer can access a
lot of information about a potential em-

3. Ahlak ve iyi Niyet Kurallarina
Aykiri Davranislar Sebebiyle is
Akdinin Feshi

is Kanunu’'nun 25. maddesinde isverene ta-
ninan is akdinin derhal feshi hakkini doguran
sebeplerden ahlak ve iyi niyet kurallarina uy-
mayan haller ve benzerleri arasinda: (a) is s6z-
lesmesi yapildigi sirada bu s6zlesmenin esasli
noktalarindan biriicin gerekli vasiflar veya sart-
lar kendisinde bulunmadigi halde bunlarn
kendisinde bulundugunu ileri surerek, yahut
gercege uygun olmayan bilgiler veya sozler
soyleyerek iscinin igvereni yaniltmasi, (b) is-
¢inin, isveren yahut bunlarin aile Gyelerinden
birinin seref ve namusuna dokunacak sozler
sarfetmesi veya davraniglarda bulunmasi, ya-
hut isveren hakkinda seref ve haysiyet kirici
asllsiz ihbar ve isnadlarda bulunmasi, (c) isci-
nin isverene yahut onun ailesi yelerinden biri-
ne yahut isverenin baska iscisine satagmasi, is-
yerine sarhos yahut uyusturucu madde almis
olarak gelmesi ya da isyerinde bu maddeleri
kullanmasi ve (d) isginin, isverenin guvenini
kotuye kullanmak, hirsizlik yapmak, isverenin
meslek sirlarnini ortaya atmak gibi dogruluk ve
bagliga uymayan davraniglarda bulunmasi
da sayilmistir. Buna istinaden is akdinin derhal
feshine sebep olan s6z konusu davranisin ilgi-
limaddede yer alan kapsamda degerlendirilip
degerlendirilemeyecegi hususunun oldukca
dikkatli incelenmesi gerekmekte olup uygu-
lamada, davranis ve olay bazinda degiskenlik
gostermektedir.

B. is Hukuku Perspektifinde
Sosyal Medya

1. Sosyal Medya Kullanimi
ve Paylasimlarinin is Hukuku
Bakimindan Degerlendirilmesi

Sosyal Medya; kullanicilara bilgi ve dusince
paylasimi imkani taniyarak karsilikli etkile-
sim yaratan ¢evrimici araclari, web siteleri ve
sosyal paylasim aglar icin ortak kullanilan
bir terimdir.® Sosyal medya, isminde med-
ya olmasina ragmen geleneksel medyadan
farkli ozelliklere sahiptir. Ozgunlugunu ya-
ratan nokta ise; herhangi bir kiginin sosyal
medyada igerik yaratabilmesi, yorumda bu-
lunabilmesi ve katki saglayabilmesidir.

Sosyal medya, is hukukuna etkisini hentuz
is iliskisi kurulmadan 6nce ise alim asama-
sinda gostermeye baslamaktadir. Sosyal
medya araclarinin yayginlasmasina paralel
olarak igveren ise almayl dusundugu aday
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ployee, such that information regarding
a candidate that can be found on social
media has become a key factor in em-
ployers' decision making. One of the rea-
sons employers carry out social media
research on candidates is that it is a fast,
low-cost opportunity for finding publicly
published information. Employers' use of
social media as a tool in the recruitment
processes is a result of the times in which
we live.®

The adherence nature of the business re-
lationship has led to the need to consider
several problems and consequences that
may arise as a result of the employee us-
ing social media in business life. It is un-
deniable that in the face of today's devel-
oping technology, the use of the internet
in business life is a essential. However,
in parallel with this use, the increase in
workers’ use of social media now impacts
on employment contract termination.

Under the employment contract, employees
are required to fulfill their debt to work dili-
gently and within the scope of obedience,
and to avoid actions that are against the debt
of loyalty. Any excessive use of social media or
use that violates workplace commitments such
as use of social media during work time may
constitute a violation of the duty of loyalty and
result in sanctions including the possibility of
termination of the employment contract.

2. Evaluation of Social Media

Usage and Sharing within the
Scope of Freedom of Thought and

iS AKDININ ISVEREN TARAFINDAN FESHI

isci hakkinda sosyal medya vasitasiyla bir-
cok bilgiye ulasabilmektedir ve isci adayina
iliskin sosyal medya bilgileri isverenlerin ise
alim karar vermelerinde 6nemli bir faktor ha-
line gelmistir. isverenlerin adaya iliskin sos-
yal medya arastirmasi yapma nedenlerinden
biri sosyal medyada herkese ac¢ik yayinlanan
bilgilerin yer almasi ve adaya iligkin hizli, du-
suk maliyetli bir arastirma olanagi vermesi-
dir. isverenlerin ise alim sureclerinde sosyal
medyay! bir ara¢ olarak kullanmalari i¢cinde
bulundugumuz dénemin bir sonucudur.®

is iliskisinin bagimlilik iceren niteligi, isginin
sosyal medyayi is hayatinda kullanmasi sonu-
cu ortaya ¢ikabilecek birtakim sorun ve sonug-
larin g6z onunde bulundurulmasi geregini
dogurmustur. internetin is hayatinda kullani-
minin gundmuzun gelisen teknolojisi karsisin-
da bir zorunluluk oldugu inkar edilemezdir.
Ancak bu kullanima paralel olarak, is¢inin sos-
yal medya kullanimindaki artis is sdzlesmesi-
nin feshine kadar gidecek bir streci gindeme
getirmistir.

iscinin is gorme borcunu itaat borcu kapsa-
minda 6zenle yerine getirmesi, sadakat bor-
cuna aykir nitelikteki eylemlerden kacinmasi
gerekmektedir. Iscinin mesaisini igverene ayir-
masli gereken zamanda asirn ya da isyeri duzenle-
melerine aykin nitelikte sosyal medya kullanimi;
sadakat borcuna aykinlik olusturacak nitelikteki
sosyal medya faaliyetleri is sozlesmesinin feshi-
ne varan yaptinmlar dogurabilecektir.

2. Sosyal Medya Kullanimi ve
Paylasimlarinin Disiince ve
ifade Ozgurligi Kapsaminda

Expression

Many things that we do in our daily lives have
become a part of the internet and social me-
dia. The sharing of thoughts and expressions
on social media has increased in direct pro-
portion to the increasing number of social
networking sites and users. In this context, it
has become inevitable that some posts on so-
cial media negatively affect the relationship
between the employee and the employer.

Freedom of expression can be defined as
the ability of people to access thoughts and
news freely, to obtain ideas, to freely transfer
and defend their ideas and opinions with-
out being condemned. However, although
it is guaranteed by many laws and contracts
such as the Constitution and the ECHR, free-
dom of expression should not be consid-
ered limitless."

Degerlendirilmesi

Gunluk hayatimizda yaptigimiz pek ¢ok sey
internet ve sosyal medyaya endeksli hale gel-
migtir. Sosyal paylasim sitelerinin ve kullanici
sayilarinin artmasi ile dogru orantili olarak
sosyal medya Uzerinden yapilan dusunce,
ifade paylasimlari da artis gostermektedir. Bu
kapsamda, sosyal medya Uzerinden yapilan
bir kisim paylasimlarin isci ile isveren arasin-
daki iligkileri olumsuz etkilemesi kacinilmaz
bir hal almistir.

ifade 6zgurlugy, insanlarin serbestce dustin-
ce ve haberlere ulasabilmesi, fikir edinebil-
mesi, edindigi fikir ve kanaatleri kinanmadan
serbestce aktarabilmesi ve savunabilmesi
olarak tanimlanabilir. Anayasa ve AiHS gibi
bircok yasa ve sodzlesme ile guvence altina
alinmis olmakla birlikte ifade 6zgurlugunan
sinirsiz oldugu dusanalmemelidir.™
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TERMINATION OF EMPLOYMENT CONTRACT

BY EMPLOYER DUE TO SOCIAL MEDIA USAGE OF THE EMPLOYEE

It should not mean that a worker must give
up their freedom of expression in order to
adequaltely perform their work. Therefore, it
can be concluded that any worker has the
freedom of expression, under certain limita-
tions and conditions, and the employer is
obliged to accept that freedom.” A worker
is able to use their freedom of expression in
a way that does not prevent him from fulfill-
ing his obligation at work. A worker’'s debt of
loyalty to the employer constitutes a limit to
their freedom of expression.

Since the obligation to work involves fulfilling
duties personally and carefully, inadequate
work performance cannot be based on free-
dom of expression. In this context, since free-
dom of expression cannot be used to legiti-
mate a violation of an employee’s obligation
to work, the employment contract of any em-
ployee who acts against this obligation may
be terminated for a cause in accordance with
Article 25/11 of the Labor Law. A worker’s per-
sonal social media use, sharing of company
information on social media, making false or
undignified statements about their employer
or other workers does not come within the
scope of freedom of expression.’? The loyal-
ty obligation, which is regulated positively in
Article 396 of the Turkish Code of Obligations,
is to protect the employer, to protect the inter-
ests of the employer and their commercial and
economic reputation, and employees have a
duty to avoid any action that may cause dam-
age to the employers in such areas.” In ac-
cordance with Article 25/2 of Labor Law, any
behavior contrary to this duty is considered a
justifiable and valid reason for termination.

Although the use of social media and post-
ing on social media can be evaluated with-
in the framework of the freedom of thought
and expression protected by the Constitu-
tion, it is obligatory to interpret the limits of
this freedom within the scope of the con-
tractual obligations of the employer and the
employer's authority.™ While working for an
employer under an employment contract, it
has been observed that employees exces-
sively use social media networks for person-
al purposes during working hours causing
loss of productivity and illegal internet us-
age can put an employer at risk of disclosure
of workplace secrets.®

iscilerin is gorme edimini igsverene bagli ola-
rak yerine getirmeleri, ifade 6zgurluklerinden
vazgecmeleri anlamina gelmeyecektir. Dola-
yisiyla isyerinde is¢ginin belli sinirlamalar ve
kosullar altinda ifade 6zgurlugune sahip ol-
dugu sonucuna varilabilmekte olup isveren
de iscinin s6z konusu 6zgurlugune katlan-
makla mukelleftir."" isci, ifade ozgurlugunu
is gorme yukumlalugunu yerine getirmesini
engellemeyecek sekilde kullanacaktir. Yine,
iscinin sadakat borcu iscinin ifade 6zgurlugu-
nan bir diger sinirnni olusturacaktir.

is gorme yukumlulugu isi bizzat ve 6zenle
yerine getirilmesini kapsadigindan isin kotu
ifasi ifade ozgurlugune dayandirilamaya-
caktir. Bu gercevede ifade 6zguarlagu is gor-
me yukumlulaguanan ihlalini mesru kilmaya-
cagindan, bu yukamluluge aykir davranan
isginin is sozlesmesi, is Kanunu'nun m. 25/
Il maddesi uyarinca hakli nedenle feshedile-
bilecektir. Isginin kisisel sosyal medya kulla-
nimlarinda, sirket bilgilerinin sosyal medyada
paylasilmasi, isveren veya diger isciler hakkin-
da gercege aykin, seref ve haysiyeti zedeleyici
beyanlarda bulunmasi ifade 6zgurlugu kap-
saminda sayillmayacaktir." Turk Borglar Kanu-
nu’nun 396. maddesinde pozitif dizenlemeye
kavusan sadakat yakamlulagu isverene isgiyi
gozetme, isciye ise igverenin ¢ikarlarini koru-
ma, ticari, ekonomik itibar vs. alanlarda zarar
verecek her tarlu eylemden kaginma borcu-
nu getirir.®® Bu borca aykin davranislar is Ka-
nunu’'nun 25/2 maddesi geregince isveren
acisindan hakli fesih veya gecerli fesih nedeni
olarak degerlendirilir.

iscinin sosyal medya kullanimi ve sosyal
medyada paylasimlarda bulunmasi, Ana-
yasa ile koruma altina alinmis dusunce ve
ifade ozgurlugu cergevesinde degerlendi-
rilebilse de is s6zlesmesinin iki tarafa bor¢
yukleyen niteligi ve bu baglamda iscinin
isverene sadakat yakumlulugu ve igverenin
denetim hakki kapsaminda ele alindiginda
bu 6zgurlagun sinirlanni yorumlamak da
zorunlu hale gelmektedir.™ is sézlesmesinin
devami esnasinda, iscilerin sosyal medya
aglarini mesai saatleri icerisinde etkin sekilde
kisisel amaclarla kullanarak verim kaybina ve
isverenin yasadigl internet kullanimindan do-
gabilecek sorumluluguna neden olabilmekte
ya da isvereni isyeri sirlarinin ifsasi riski ile karsi
karsiya biraktiklar gozlemlenmektedir.™
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C. The Approach of the Supreme
Court

1. The Decisions of the Supreme
Court Legal Offices on Social
Media Sharings Evaluated to be
Within the Limits of "General
Criticism and Freedom of

Expression”

In a decision of the 9th Civil Chamber of
the Supreme Court dated 07.10.2015, the
plaintiff's employment contract was termi-
nated by the employer, after agreement
was reached in negotiations of the collec-
tive labor agreement, upon learning of the
plaintiff's Facebook account posting “SOLD
FOR 20 Turkish Lira"."® It was argued that
the statement was defamatory and that the
employment contract was terminated for
justified reason pursuant to Article 25/11-b of
the Labor Law No. 4857.® The Chamber, on
the other hand, decided that “the plaintiff's
alleged statements after compromise are
statements that do not exceed the limit of
criticism, do not qualify for termination, the
termination is not based on the justified and
valid reason.”."”

iS AKDININ ISVEREN TARAFINDAN FESHI

C. Yargitay’'in Yaklasimi

1. Yargitay Hukuk Dairelerinin
“Genel Elestiri ve ifade
Ozgirlaga” Sinirlari icinde
Kaldigini Degerlendirdigi Sosyal

Medya Paylasimlari Hakkinda
Kararlari

Yargitay 9. Hukuk Dairesi'nin 07.10.2015
tarihli bir kararinda, isveren tarafindan
davacinin is so6zlesmesinin, toplu is s6z-
lesmesi gorusmelerinde anlagsma saglan-
masindan sonra davacinin Facebook he-
sabindan “20 TL'ye SA-TIL-DIK" seklinde
bir ifade paylastiginin 6grenilmesi Uze-
rine, s6z konusu ifadenin hakaret niteli-
ginde oldugunu 6ne surerek 4857 Sayili
is Kanunu’nun 25/11-b maddesi uyarinca
hakli sebeple feshedildigi savunulmus-
tur.'® Daire ise “davacinin uzlasma sonra-
sI soyledigi iddia edilen sozlerin, elestiri
sinirini agmayan aciklamalar oldugu, fes-
hi gerektirecek nitelikte olmadigi, feshin
hakli ve gecerli nedene dayanmadigi”
seklinde karar vermistir.’”
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TERMINATION OF EMPLOYMENT CONTRACT

BY EMPLOYER DUE TO SOCIAL MEDIA USAGE OF THE EMPLOYEE

In a decision of the 9th Civil Chamber of
the Court of Cassation dated 23.05.2016,
a worker’s work contract was terminated
by the employer based on Article 25/11-d
of Labor Law. The employer and other
employees were bullied by the employ-
ee's Facebook posting “Except from
me, there is no DECENT HUMAN in this
store which is located in Umraniye, ev-
erybody was slippery, everybody was
cringing. There will be the other world
of it, | will have both sides, | HOPE ...". In
the case, which was replaced by sever-
ance and notice pay, the local court said
that “the actions of the plaintiff are not
considered within the scope of Article
25 of the Constitution, where he writes
articles on social media site criticising
some of the negative aspects of the
workplace, the wage rates and negotia-
tions, he does not target any person, any
manager or employee in those articles. It
is considered freedom of expression as
guaranteed in Articles 26 and 26, and it
is not considered to be weight enough
to break the contract for just cause, it
should be accepted as justification of
termination with a valid reason.”. The de-
cision was upheld by the Supreme Court
based on “In the posts made by the
worker from his own social networking
site, it is stated that the employer is not
party to direct sharing, that the worker
limited his sharing to his friends on his
social networking site. In this way, it is
right for him to say general words about
everyone including himself, and that it
is approriate to be evaluated within the
scope of freedom of thought.”'® From
this aspect, however, it is controversial
whether it can be considered within the
scope of freedom of expression, given
the nature of the public domain sharing
of comments concerning the employer's
interests.™

Yargitay 9. Hukuk Dairesi'nin 23.05.2016
tarihli bir kararinda, is¢inin is akdi, is¢inin
kendisine ait Facebook sayfasinda yer alan
“Umraniye magazasinda igine kendimi de
katarak bu magazada bir tane ADAM gibi
ADAM yok, herkes kaypak olmus, herkes
yalaka olmus. Taklaci olmus, bunun 6bur
dunyasi da olacak, iki yakalar elimde ola-
cak INSALLAH...” seklinde bir paylasimi
isveren ve iscilerine satasmada bulunul-
dugu gerekgesiyle is Kanunu'nun 25/11-d
maddesi kapsaminda degerlendirilerek
isveren tarafindan feshedilmistir. Kidem
ve ihbar tazminati ile ikame edilen davada
yerel mahkeme “is yerindeki bazi olumsuz-
luklar, ucret artislari ile yapilan gorasme-
lerdeki olumsuzluklara karsi elestiri amacli
sosyal medya sitesinde yazilar yazdigi
ancak s6z konusu yazilarda herhangi bir
kisiyi, herhangi bir yoneticiyi veya calisani
hedef almadigi, dusuncelerini dile getirdi-
Qi, davacinin eylemleri madde kapsamin-
da degerlendirilmeyip, Anayasa’nin 25. ve
26. maddelerinde guvence altina alinan
dusunceyi agiklama 6zgurlugu olarak de-
gerlendirildigi, hakli feshi gerekli kilacak
agirlikta sayilmadigl, gecerli fesih olarak
kabulu gerektigi” gerekcesiyle kidem ve
ihbar tazminatinin kabultne karar vermis-
tir. Yuksek mahkeme tarafindan ise karar
“iscinin kendine ait sosyal paylagsim site-
sinden yapmis oldugu paylasimlarda isve-
renin dogrudan paylasimin tarafi olmadigi,
iscinin kendi sosyal paylasim sitesinin ar-
kadaslari ile sinirli oldugu, bu sekilde ken-
disi de dahil herkes hakkinda genel olarak
birtakim sézler sdylemesinin, satagsma ni-
teliginde olmadigi ve dusunce ézgurlugu
kapsaminda degerlendirilmesinin isabetli
oldugu belirtilerek” onanmistir. Buna kar-
sin, kararin karsl oy yazisinda “davacinin
bu sayfasinda igyerinde calisan birtakim
isciler de tanimli olup davacinin bu sozle-
ri Uzerine diger bir kisim isciler de yorum
yapip cevaplar yazmistir”'® ifadesi yer al-
maktadir. Bu yonuyle, isverenin menfaatini
ilgilendirecek sekilde kamuya acik alanda
yapilan paylasimin niteligi g6z énune alin-
diginda, ifade 6zgurlugu kapsaminda de-
gerlendirilip  degerlendirilemeyecedinin
tartismaya acik yonleri bulunmaktadir.™
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2. Decisions on Social Media
Posting that the Supreme Court

iS AKDININ ISVEREN TARAFINDAN FESHI

2. Yargitay Hukuk Dairelerinin
“Genel Elestiri ve ifade

of Appeals Considered as Sharing

Ozgurligia” Sinirlarini Asan

Exceeding "General Criticism and

Paylasim Olarak Degerlendirdigi

Freedom of Expression" Limits

In a decision dated 17.02.2016, the 7th Civil
Chamber of the Supreme Court evaluated
the following employee’s personal Face-
book post “To the attention of all patients or
patient relatives who will come to the hos-
pitall It is recommended to bring life vests,
Zodiac boots, boots, raincoats, snorkels, life-
buoy, orif you wanttoturnyour businessinto
pleasure, it is recommended to bring swim-
suit when you come.”, as “it is necessary to
determine what is humiliating and insulting
to the employer and cannot be regarded as
humorous so that the defendant's action is
considered to be incompatible with truth
and honesty regarding the employer, and
there is no violation of the law in terminating
the employment contract.”even though it
was true that there were sometimes flooding
events in the workplace where the employ-
ee works as a cleaning worker.?°

In an incident subject to the decision of
the 22nd Civil Chamber of the Supreme
Court dated 01.11.2017, an employment
contract was terminated on the grounds
that the plaintiff (the employee) posted on
his social media account that he was satis-
fied with the fire at work and that the issue
damaged the trust relationship. The em-
ployee applied to the court arguing that
he did not share the post. The trial court
decided not to accept the case “on the
grounds that the incident was not based
on legitimate proof, and that the termina-
tion was not based on a valid reason, and
that the defendant employer did not ful-
fill the legal proof burden.” In the appeal,
the Regional Court of Justice decided to
rescind the decision of the trail court “on
the grounds that the issue was against
honesty and commitment and that this
was termination with a valid reason”. In
the appeal investigation, the relevant de-
partment judged that “firstly, it should be
determined whether the given share was
made by the plaintiff or not.”.2" As a matter
of fact, in a decision dated 26.09.2018, the

Sosyal Medya Paylasimlari
Hakkinda Kararlari

Yargitay 7. Hukuk Dairesi'nin 17.02.2016
tarihli bir kararinda, temizlik isgisi olarak
calistigi is yerinde bazen su basma olayla-
rinin yasandigi dogru olsa bile, “Hastaneye
gelecek tum hasta ya da hasta yakinlarinin
dikkatine! Gelirken yaninizda can yeledi,
Zodyak bot, ¢cizme, yagmurluk, snorkel, yuz-
me bilmiyorsaniz simit, makarna, kolluk, ya
da bu isi keyfe gevirmek istiyorsaniz mayo
getirmeniz onerilir” seklinde Facebook'tan
yaptigi paylasimin “igsvereni kucuk dusuracu
ve asagilayici nitelikte olup, espri niteliginde
sayillamayacagi, bu sebeple davacinin sz
konusu eyleminin isveren acisindan dog-
ruluk ve durustlukle bagdasmayan hareket
olarak degerlendirilip is s6zlesmesinin hakli
sebeple feshedilmesinde herhangi bir huku-
ka aykirilik olmadiginin tespitinin gerektigi”
degerlendirmesi yer almaktadir. 2°

Yargitay 22. Hukuk Dairesi'nin 01.11.2017
tarihli kararina konu olan olayda, davacinin
(isci) sosyal medya hesabindan is yerinde ¢I-
kan yangindan memnun oldugu fikri uyan-
diran bir paylasimda bulundugu ve bu husu-
sun guven iligkisini zedeledigi gerekgeleriile
is sozlesmesi hakli sebeple feshedilmis, isci
ise paylasimin kendisi tarafindan yapilmadi-
gintileri surerek mahkemeye basvurmustur.
ilk derece mahkemesi “olayda igveren hak-
kinda seref haysiyet kirici asilsiz ihbarda da
bulunulmadigi ve daval isverenin yasal is-
pat kulfetini yerine getirmedigi gerekgeleri
ile feshin gecerli nedene dayali olmadigi ge-
rekgesiyle davanin kabulune” karar vermis,
istinaf incelemesinde ise Bolge Adliye Mah-
kemesi “konu paylasimin dogruluk ve bag-
liiga aykirn oldugu, bu nedenle feshin hakl
nedene dayandigi gerekgesiyle ilk derece
mahkemesinin kararinin kaldirlmasina” ka-
rar vermistir. Yapilan temyiz incelemesinde
ise ilgili daire “6ncelikle s6z konusu payla-
simin davaci tarafca yapilip yapilmadiginin
tespit edilmesi gerektigine” hukmetmistir.?'
Uyusmazliga konu paylasimin kimin tarafin-
dan yapildiginin tespiti hususunda ise yine
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FOOTNOTE

22 Supreme Court 22. CC, numbered
2018/9967, K. 2018/20223, dated
26.9.2018.

23 Supreme Court 22. CC,
2014/19137, K. 2014/23097, dated
08.09.2014.

TERMINATION OF EMPLOYMENT CONTRACT

BY EMPLOYER DUE TO SOCIAL MEDIA USAGE OF THE EMPLOYEE

22nd Civil Chamber of the Supreme Court
stated that an expert examination should
be made for determining whether the said
share was made by the plaintiff (the em-
ployee whose employment contract was
terminated due to the sharing he made),??
and in a decision dated 08.09.2014 found
it sufficient.

I1l. CONCLUSION

Itis clear that social media is one of the most
common and effective tools for people to
express their thoughts. Expressing personal
thoughts in any way means accepting that
they may say things that others may not
like. The limits of freedom of thought and
expression, which are under the protection
with the Constitution, are drawn in the Con-
stitution and other laws in order to protect
social order. These restrictions are included
in Articles 24/1I-b and 25/I-b of Labor Law,
which says that if a worker or employer ut-
ters words in a way that affects the honor of
one of the opposite parties or one of his or
her family members, the opposite party is
allowed to terminate the employment con-
tract. Expressing words or behaving in a way
that affects honor can be achieved through
social media as well as other media. In fact,
it would not be wrong to say that any ac-
tions going beyond the limits of freedom of

genel muhakeme kurallarindan uzaklasil-
madigi gorulmektedir. Nitekim, Yargitay 22.
Hukuk Dairesi 26.09.2018 tarihli bir kararin-
da s6z konusu paylasimin davaci (yaptigi
paylasim nedeniyle is s6zlesmesi feshedilen
isci) tarafindan yapilip yapilmadiginin tespiti
icin bilirkisi incelemesi yapilmasi gerektigini
ifade ederken,?? 08.09.2014 tarihli bir ka-
rarinda ise tanik beyanlarini vakianin ispati
noktasinda yeterli gérmustar.z

I1l. SONUC

Gunumuzde gelinen noktada sosyal medya-
nin, kisilerin dusuncelerini ifade etmesinde
en yaygin ve en etkin araglarn basinda gel-
digi asikardir. Dusuncelerinizi herhangi bir
sekilde ifade etmek ise, baskalarinin hosuna
gitmeyebilecek sdzler sdylemeyi gdze alma
anlami tagimaktadir. Anayasamiz ile koru-
ma altina alinmis dusunce ve ifade 6zgur-
laganan sinirlan toplumsal duzeni korumak
amaciyla yine Anayasa’da ve diger kanun-
larda gizilmistir. S6z konusu sinirlamalar is
Kanunu'nun 24/1l-b ve 25/I-b maddelerinde
yer bulmustur. iscinin veya isverenin karsi
tarafin veya ailesi Uyelerinden birinin seref
ve namusuna dokunacak sekilde sozler
soylemesi, davraniglarda bulunmasi duru-
munda kars! tarafa is sdzlesmesini hakli se-
beple feshetme imkani taninmistir. Seref ve
namusuna dokunacak sozler sdyleme veya
davranislarda bulunma pekala sosyal med-
ya araciligi ile de gerceklesebilmektedir. Bu
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thought and expression occuring through
social media make little difference to the
approach applied under general law princi-
ples. This is because, the use of social media
is no different from expression thoughts on
television or radio or by writing in newspa-
pers, other than it being easier to access.
Each dispute should be evaluated and re-
solved under its particular circumstances.
As a matter of fact, the Supreme Court deci-
sions shared above support this view.
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