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ABSTRACT

The rule regarding the annulment of pre-licenses
in the event of a transfer of shares of the pre-license
holder legal entities intending to engage in genera-
tion activities in electricity market (“Market”) is set out
in Electricity Market Law numbered 6446" (“Law”),
and the exceptions are regulated in the Electricity
Market Licensing Regulation? (“Regulation”). Accord-
ingly, if the shareholding structure of a pre-license
holder legal entity changes directly or indirectly, or
its shares are transferred or procedures and transac-
tions causing the transfer of its shares are conducted,
or the obligations determined by the Energy Market
Regulatory Authority (“Authority”) are not fulfilled, the
pre-license of the legal entity shall be annulled by the
Authority. However, there are exceptions for the trans-
fer of shares of license holder legal entities, meaning
their transfer may be permitted by the Authority in cer-
tain cases.
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OZET

Elektrik piyasasinda (“Piyasa”) uretim faaliyetinde
bulunmak isteyen On lisans sahibi tuzel kisilerin
paylarinin devredilmesi durumunda 6n lisansinin
iptal edilecegine iliskin kural Elektrik Piyasasl Ka-
nununda’ (“Kanun”) ve bu kuralin istisnalari Elek-
trik Piyasasl Lisans Yonetmeliginde? (“Yonetme-
lik”) duzenlenmistir. Buna gore, lisans alinincaya
kadar, Yonetmelik ile belirlenen istisnalar disin-
da on lisans sahibi tlzel kisinin ortaklik yapisinin
dogrudan veya dolayli olarak degismesi, hisseler-
inin devri veya hisselerin devri sonucunu dogura-
cak is ve islemlerin yapilmasi veya Enerji Piyasasi
Duzenleme Kurulu (“Kurul”) tarafindan belirlenen
yukumluluklerin yerine getirilmemesi durumunda
Kurul tarafindan on lisans iptal edilir. Diger taraf-
tan, lisans sahibi tuzel kisilerin paylarini devretme-
si konusunda, genel anlamda bir serbestlik tanin-
mis olup, istisnai bazi durumlarda pay devirleri
Kurul'un iznine tabi tutulmustur.
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the regulation in a narrow and technical
sense as the state takes the necessary
measures, gives permits and implies
sanctions by determining the terms and
conditions under intervention in the ac-
tivities carried out by legal entities within
the rules and principals of constitutional
and administrative law.”® In this context,
“even if police power such as imposing
sanctions, licensing evaluated as a com-
plement of the regulation function since
the regulation function is a broader type
of administrative function, the main mis-
sion within the scope of regulation func-
tion is defined as operating regulatory
acts.”*

Legal entities are free to operate in the
market regarding share transfer transac-
tions during the period of license. How-
ever, the pre-licenses are canceled® and

ti, “devletin, Anayasa ve idare Hukuku
kural ve prensipleri ¢cercevesinde 06zel
hukuk kisilerinin yaruttagu faaliyetlere
mudahale ederek bunlarin nasil ve han-
gi sartlarla yerine getirilecegini belirle-
yip bunun icin gerekli dnlemleri almasi,
izin vermesi ve yaptirrmlarda bulunmasi,
...dar ve teknik anlamdaki regulasyonu
ifade etmektedir.”® Bu kapsamda “regu-
lasyon faaliyeti daha genis kapsamli bir
idari faaliyet turt olmasi nedeniyle, yap-
tinm uygulama, ruhsat verme gibi kol-
luk yetkileri de regulasyon faaliyetinin
tamamlayicisi olarak gindeme gelse de
regulasyon kapsamindaki asli goérevin
duzenleyici islemler yapmak oldugu ifa-
de edilmektedir.”*

Piyasa’da faaliyet gosteren tuzel kisile-
rin, lisans sahibi olduklari surecteki pay
devir islemlerine iliskin serbestisinin ter-
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cial Code numbered 6102 (“TCC").°

Notwithstanding, special provision is ap-
plied in accordance with the lex specia-
lis derogat legi generali principle. Thus,
if the general provision and the special
rule conflict in terms of this regulation on
the ban on share transfers in the pre-li-
cense period, “special regulations” ap-
ply. In fact, nowadays, Law No. 6446 and
the Turkish Commercial Code No. 6102
both apply to companies operating in
the electricity market. Initially, Electricity
Market Law is applied to the transfer of
company shares. If there is no provision
in the law, the TCC is applied.”

6102 sayili Turk Ticaret Kanunu® (“TTK")
kapsaminda benimsenen pay devri ser-
bestisinin ruhuyla uyusmamaktadir.

Ancak, genel hukum ile 6zel hukum ca-
tistig1 takdirde 6zel hukuam uygulana-
caktir ilkesi (lex specialis derogat legi
generali) uyarinca, 6n lisans déneminde
pay devirlerine iliskin yasak konusunda-
ki bu duzenleme bakimindan, “6zel du-
zenlemelerin” uygulanacagi kabul edil-
mektedir. Nitekim gunumuzde elektrik
piyasasinda faaliyet gosteren sirketlerle
ilgili bir taraftan Turk Ticaret Kanunu di-
ger taraftan 6446 sayili Kanun uygulan-
digi; bu baglamda sirketlerin pay devir-
leri hakkinda o6ncelikle Elektrik Piyasasi
Kanunu’nun uygulanmasi ve bosluk bu-
lunan hallerde Turk Ticaret Kanunu'nun
hukamlerine basgvurulacagi kabul edil-
mektedir.”

.« . . . . et
Matters such as obtaining a mandatory license, other than exceptions enabling
individuals to operate in the Market, regulating of this activity by the Authority and Z
auditing of whether these rules are followed or not, are considered regulation.
Piyasa’da 6zel hukuk kisilerinin faaliyet gosterebilmeleri amaciyla istisnalar disinda
zorunlu goriilen lisansin alinmasi, bu faaliyetin Kurul tarafindan diizenlenmesi ve bu
kurallara uyulup uyulmadigimin denetlenmesi gibi hususlar, regiilasyon faaliyeti olarak
degerlendirilmektedir.
I.INTRODUCTION l. GiRi$ in the pre-license period share transfers  sine, Kurul tarafindan, s6z konusu regu-
are prohibited as a rule in the event of lasyon faaliyeti kapsaminda, elektrik Gre-
In Turkish law, the activities of gener-  Elektrik aretim, iletim, dagitim ve tica- any direct orindirect changesinthe part-  tim on lisans sahibi tuzel kisilerin ortaklik
ation, transmission, distribution, and  reti hukukumuzda idari faaliyetlerden nership structure of the electricity gen-  yapisinin dogrudan veya dolayli olarak
trade of electricity is an administrative  biridir. Piyasa’da 6zel hukuk kisilerinin eration pre-licensg holder legal entities, degi§mesi, hisselerinin devri veya h.isse-
activity. Matters such as obtaining a  faaliyet gosterebilmeleri amaciyla istis- or any transfer of its shares or any trans-  lerinin devri sonucunu doguracak is ve
mandatory license, other than excep- nalar disinda zorunlu gorulen lisansin actions that will result in the transfer of  islemlerin yapilmasi halinde 6n lisanslar
tions enabling individuals to operate in  alinmasi, bu faaliyetin Kurul tarafindan the shares. Given that the legal entities iptal edilmekte olup;® on lisans donemin-
A the Market, regulating of this activity by = duzenlenmesi ve bu kurallara uyulup ope.ratlng in the market are capital com-  de pay deuvirleri kural oEarak y.asaklzin-
S the Authority and auditing of whether  uyulmadiginin denetlenmesi gibi hu- panies, this approach does not comply — mistir. Buyaklasim, Piyasa’da faaliyet gos-
FOOTNOTE these rules are followed or not, are con-  suslar, regulasyon faaliyeti olarak de- with the principle of liberty of transfer of  teren tuzel kisilerin cogunlukla sermaye k
1 Official Gazette Date: 30.03.2013 Of- sidered regulation. Regulation “refersto  gerlendirilmektedir. Regulasyon faaliye- shares adopted in the Turkish Commer-  sirketleri oldugu goéz 6nune alindiginda, DiPNOT
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PRE-LICENSE PERIOD IN ELECTRICITY MARKET
PROHIBITION ON TRANSFER OF SHARES

I1. PRE-LICENSE REGIME
IN THE ELECTRICITY
MARKET

“Electricity is a type of energy that is univer-
sal in use and cannot be stored and cannot
be substituted for another type of energy.®
“The unique structure of electricity (not be-
ing able to be stored, being universal, and
not being able to be replaced with another
energy source completely) requires that it
should be considered separately from other
industries.”®

Considering the unique structure of the
electrical energy and its dynamics shap-
ing the market, the private sector operates
under the supervision of the administrative
authorities and a balance of interests needs
to be established. In this context, legal enti-
ties that intend to operate in the market, the
companies and either pre-license holder or
license holder, must perform under the reg-
ulations.

Il. ELEKTRiIK PiYASASIN-
DA ONLiISANS REJIiMi

“Elektrik, kullanimi evrensel olup depola-
namayan ve yerine baska bir enerji turinun
ikame edilemeyecegi bir enerjidir.” & “Elektri-
gin kendine 6zgu yapisi (depolanamamasi,
evrensel olmasi ve tamamen baska bir enerji
kaynagi ile ikamesinin mumkun olmamasi)
diger endustrilerden ayr olarak dikkate alin-
masini gerektirmektedir.”®

Elektrik enerjisinin kendine 6zgu yapisi ve
Piyasa'yl sekillendiren dinamikleri dikkate
alindiginda, idari otoritelerin denetimi ile
beraber 6zel sektorun faaliyet gostermesi ve
bu ikisi arasinda Piyasa’da dengenin kurul-
masi gerektigi aciktir. Bu baglamda deneti-
min saglanmasi Piyasa’da faaliyet gostere-
cek tuzel kisilerin faaliyetinin niteligine gore
on lisans veya lisans sahibi olmalarini ve bu
kapsamda Piyasa Uzerinde idari otoritelerin
duzenleyici islemler (regulasyon faaliyeti)
yapmasini gerekli kilmaktadir.
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A. Scope and Purpose

Pre-license refers to a permit valid
for a specific period for the genera-
tion of electricity obtained by a legal
entity with the necessary approval,
permission, license, etc. It is required
to commence investment in genera-
tion facility.’® Given the definition of
pre-license in the Law and Regula-
tions, the purpose of the pre-license
may be understood as enabling le-
gal entities intending to engaged in
generation activities to complete the
necessary procedural transactions
required to commence investment
and to fulfill their license obliga-
tions.' The justification of the Law
clearly states “that the pre-license
is important in terms of determining
the real investor although it extends
the bureaucratic procedures, and
the licensed investor, once passed
the pre-license phase, will have the
opportunity to realize their invest-
ment.”'? The pre-license is intend-
ed to prevent the possibility of dis-
ruption of generation and to ensure
proper electricity supply.

B. Prohibition on Transfer of
Shares in General

1. The Nature of Prohibition on
Transfer of Shares

Apart from the changes in partnership
structure that may occur through inher-
itance or bankruptcy, the Law and the
Regulation prohibit any changes in the
shareholding structure of legal entities
as a pre-license holder in the Market.™
Since the legal entities operating in the
Market are joint-stock companies and al-
though it contradicts the principle of lib-
erty of share transfer as stipulated in the
TCC, particularly for joint-stock compa-
nies, this prohibition serves the purpose
of ensuring the continuity of electricity
generation and supervising the private
law legal entities engaged in a public
activity. Since the tendering procedure
is applied in both the private and the

ELEKTRIK PiYASASINDA ONLISANS DONEMI
PAY DEVRI YASAGI

A. Kapsam ve Amaci

On lisans, Uretim faaliyetinde bulunmak
isteyen tuzel kisilere, Gretim tesisi yati-
rimlarina baslamalari icin gerekli onay,
izin, ruhsat ve benzerlerinin alinabil-
mesi i¢in belirli sureli verilen izni ifade
etmektedir.’”® Kanun'un ve buna paralel
olarak Yonetmelik'in yapmis oldugu 6n
lisans tanimlamasina bakildiginda 6n
lisansin verilme amacinin, Piyasa’da
Uretim faaliyeti gostermek isteyen tu-
zel kisilerin yatirirma baslayabilmek icin
gerekli usuli islemleri tamamlamasi ve
lisans yukumluluklerini yerine getire-
bilmesi icin olanak saglamak oldugu
goralmektedir.” Kanun‘un gerekce-
sinde on lisansin, “burokratik islemleri
uzatmakla birlikte gercek yatirrmcinin
tespit edilmesi bakimindan 6énemli
oldugu, 6n lisans asamasini gegerek
lisans alan vyatirrmcinin imkanlarini
kullanarak yatirimi hayata gecirecegi”
acik bir sekilde zikredilmistir.”2 Gerekcge
dikkate alindiginda, 6n lisansin elektrik
tedarikinin duzgun bir sekilde saglana-
bilmesi i¢in Uretimin aksamasi ihtima-
linin bertaraf edilmesi amaciyla ihdas
edildigi anlasilmaktadir.

B. Genel Olarak Pay Devri Yasagi

1. Pay Devri Yasaginin Mahiyeti

Kanun ve Yonetmelik, veraset veya iflas
yoluyla meydana gelebilecek ortaklik
yapisi degisiklikleri disinda, Piyasa’da
uretim on lisansi sahibi tuzel kisilerin
ortaklik yapisinda pay devri yolu ile de-
gisiklik yapilmasini yasaklamistir.’® Piya-
sa’'da faaliyet gosteren tuzel kisiler ¢o-
gunlukla sermaye sirketleri oldugundan;
bu yasak, yukarida da bahsedildigi gibi
TTK'nin 6zellikle anonim sirketlere sag-
ladigi devir serbestisi ilkesi ile celigse
de, elektrik tedariki faaliyetinin niteligi
itibariyla esasinda uretimin devamliligi-
ni saglama ve idari faaliyeti yuruten 6zel
hukuk tazel kigilerini denetleme amacina
hizmet etmektedir. Diger taraftan, idare-
nin gerek 6zel hukuk sozlesmelerinde
gerekse idare hukuku sozlesmelerinde
ihale usulu uygulandigindan, sozlesme
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14  Electicity Market Licensing  Regulation
At. 67 “This provision is not applicable to
a) Publicly-held legal entities, provided being limited
to their publicly-held shares, and the changes in the
shareholding structure of legal entities having pub-
licly-held legal entity shareholder originating from
the publicly-held shares of the aforesaid shareholder,
b) Legal entities granted with pre-license for the fa-
cilities envisaged to be established within the scope
of intemnational treaties, c¢) Indirect changes in the
shareholding structure of a pre-license holder legal
entity caused by the changes in the shareholding
structures of its shareholders established abroad,
¢) Within the scope of initial public offering of the shares
of a pre-license holder legal entity and those of the di-
rect or indirect legal entity shareholders of such legal
entity, direct or indirect changes to occur in the share-
holding structure of such pre-license holder legal entity,
d) Direct or indirect changes in the shareholding
structure of a pre-license holder legal entity caused
by the shareholding structure changes among the
existing shareholders of such legal entity based upon
the shareholders’ exercise of their preemptive rights,
e) Changes causing all indirect shareholders in-
corporated in the pre-icense holder legal entity to
become direct shareholders without any changes in
their shares percentages, and changes causing all
direct shareholders to become indirect sharehold-
ers without any changes in their stock percentages,
f) Changes in the direct or indirect shareholding
structure of the prelicense holder legal entity
due to the sale or transfer of such legal entity's
shares which are included in a privatization pro-
gram and under the possession of the state,
g) Direct or indirect changes of share performed
among the existing shareholders holding direct
or indirect shares in the shareholding structure of
a pre-license holder legal entity and which do not
constitute a change of control in the shareholding
structure of the relevant pre-license holder legal entity,
¢) Direct or indirect shareholding structure changes
in pre-license holder legal entities more than half of
whose stocks are directly or indirectly held by public
institutions and entities originating from capital in-
crease and/or change of the shareholders provided
no new shareholders are associated other than the
shareholder qualifying as public institution and entity,
h) Direct or indirect changes in the shareholding struc-
ture of pre-license holder legal entities which occur as
the result of the relevant pre-license holder legal entity's
or its direct or indirect legal entity shareholders’ acqui-
sition of their own shares within the scope of the provi-
sions of the Turkish Commercial Code numbered 6102,
1) Direct or indirect share acquisitions performed
through use of foreign funds on the pre-license holder
legal entity by legal entities established abroad or legal
entities established within the scope of the Turkish
Commercial Code numbered 6102 and which are
controlled by those legal entities established abroad.
i) direct or indirect shareholding structure chang-
es in prelicense holder legal entities occurs as a
result of stock transfers between the sharehold-
ers holding direct or indirect shares of such legal
entity, spouses and first degree blood relatives,
j) Direct or indirect shareholding structure changes in
pre-license holder legal entity whose management and
control has been transferred to the Savings and Deposit
Insurance Fund,

15 Electricity Market Licensing Regulation Art.10/2
“The following matters are required to be included in
the license or pre-license:...c) persons who hold ten per-
centormore directorindirect sharesin a legalentity, five
percent or more direct or indirect stocks publicly-held
companies and its shares proportion.”

16 Electricity Market Licensing Regulation Art. 12/3
- the legal entities subject to private law applied for pre-li-
cense to operate activities in the market, it is obligated;
a) to be established as a jointstock com-
pany or limited liabiity —company  un-
der Turkish Commercial Code No. 6102
b) (Amendment: 0G-9/7/2018-30473) If the legal en-
tity is a joint-stock company, all of its shares other than
traded in the share exchange per the capital market leg-
islation shall be registered and it shall not issue bearer
shares certificates.

17 Electricity Market Licensing Regulation Art.12/5/¢
“The following respects must be included in the
articles of association of the applicant legal entity;
1) If the legal entity is a joint stock company, a provision
indicating that all of its shares other than traded in the
share exchange per the capital market legislation are
registered and it may not issue bearer share certificates,
2) The provision envisaged hereunder which sets forth
that no changes may be made in the shareholding
structure of the company throughout the term of the
pre-license and the provision which sets forth that the
Authority’s approval shall be obtained in the event of
amendment to articles of association intended for de-
creasing the company’s capital.”

PRE-LICENSE PERIOD IN ELECTRICITY MARKET
PROHIBITION ON TRANSFER OF SHARES

administrative contracts, it may be easy
to determine the party of the contractu-
al relationship. It can be argued that the
main reason for the regulation of share
transfers is that a share transfer will set
aside the tendering procedure in ques-
tion due to the subsequent changes in
the shareholding structure of the party
determined by the tender.

Even though it may be criticized since it
is contrary to the hierarchy of norms, the
exceptions™ of the prohibition on trans-
fer of shares of the pre-license holder le-
gal entity are set out by the Regulation.
Since the exemptions regulated by law
should also be designed by law as the
result of the principle of legality, it can
be claimed that this may constitute a vi-
olation of the constitutional principles,
bringing it under serious criticism.

2. Reflections of Prohibition
on Transfer of Shares in the
Application Process

Certain conditions are required for the ap-
plication of a pre-license. One of the terms
regards the persons who hold ten percent
or more shares directly or indirectly in the
legal entity and their rates of shares. Arti-
cle 51 of the Regulation states that if there is
at least one legal entity in the shareholding
structure, the relationship of indirect share-
holding shall be examined. In this context,
the principles regarding the determination
of indirect shareholding are explained in
the same article.

According to the TCC, the obligation to be
established as a joint-stock company or
a limited company was introduced by the
Regulation to the legal entities subjected
to private law, which will apply for a pre-li-
cense to operate in the market.' During
the application process, if the applicant is
a joint-stock company, a provision of the
association must be included regarding
all shares other than those traded on the

tarafinin serbestce belirlenmesi mumkun
olmamaktadir. Pay devri yasaginin du-
zenlenmesinde temel sebebin, pay dev-
rinin ihale ile belirlenen tarafin ortaklik
yapisinda sonradan meydana getirebile-
cegi degisiklikler sebebiyle s6z konusu
ihale usulunu bertaraf edecegi dusunce-
si oldugu ileri surulebilecektir.

Her ne kadar normlar hiyerarsisine ay-
kirt bulunmasi sebebiyle elestiriye konu
olmussa da 6n lisans sahibi tuzel kisinin
paylarini devretmesi yasaginin istisnala-
r," Yonetmelik ile duzenlenmistir. Kanu-
nilik ilkesinin bir sonucu olarak kanunla
duzenlenen hususlara ait istisnalarin da
kanunla duzenlenmesi gerekeceginden,
bu hususun anayasal bu ilkeye aykirilik
teskil ettigi soylenebilecektir. S6z konu-
su yaklasimin, isbu sebeple hukuka uy-
gunlugu konusunda ciddi elestiriler ge-
tirilebilir.

2. Basvuru Surecinde Pay Devri
Yasagdinin Yansimalari

On lisans basvurusu icin bazi sartlar
aranmaktadir. Bu kapsamda on lisan-
sa dercedilmesi zorunlu hususlardan
biri tuzel kisilikte yuzde on ve Uzerinde
dogrudan veya dolayli pay sahibi olan
kisiler ve bunlarin pay oranlarndir.™
Yonetmelik'in 51. maddesinde ortaklik
yapisinda en az bir tuzel kisi ortagin
varligr halinde dolayli pay sahipligi
iliskisine bakilacagi belirtilmistir. Bu
kapsamda ayni maddede dolayli pay
sahipliginin tespitine iliskin esaslar
aciklanmistir.

Yonetmelik'le, Piyasa’da faaliyet gos-
termek Uzere 6n lisans basvurusunda
bulunacak 6zel hukuk hukumlerine tabi
tuzel kisilerin TTK’ya gére anonim sir-
ket veya limited sirket olarak kurulmasi
zorunlulugu getirilmistir.’® Bu kapsam-
da basvuru surecinde, basvuru sahibi
tuzel kisinin anonim sirket olmasi ha-
linde esas sozlesmesinde, sermaye pi-
yasasl mevzuatina gore borsada islem
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stock exchange according to the capital
market legislation be registered and that
the company shall not issue bearer shares
certificates, except for those to be issued
for trading on the stock exchange.” With
this obligation, it can be clearly understood
that the purpose of the introduction of the
prohibition is to prevent capital companies
that are not able to obtain a license from
taking part in the shareholding structure of
a company holding a pre-license through
the transfer of shares.

According to Article 5.8. of the Law, any legal
entity whose license is annulled, sharehold-
ers holding ten percent or higher of its shares,
and the head and members of the board in-
cluding those retired within a year before the
license annulment are not entitled to obtain
any licenses. Moreover, they shall not ap-
ply for a license, directly or indirectly own
shares of legal entities that have applied for
alicense, or take part directly in the executive
board of such legal entities for three years

ELEKTRIK PiYASASINDA ONLISANS DONEMI
PAY DEVRI YASAGI

gorenler disindaki paylarinin tamaminin
nama yazili olduguna ve sirketin borsa-
da islem goérmek Uzere ihrac edilecekler
hari¢c hamiline yazili pay senedi ¢ika-
ramayacagina iliskin hakme yer veril-
mesi zorunlulugu duzenlenmistir.’ Bu
zorunluluk ile yasagin getirilmesindeki
amacin lisans alamayacak nitelikteki
sermaye sirketlerinin pay devri yoluyla
on lisans sahibi bir sirketin ortaklik yapi-
sl icerisinde yer almalarina engel olmak
oldugu acikca gorulebilmektedir.

Kanun'un 5.8. maddesi uyarinca, Lisan-
sI iptal edilen tuzel kisi, bu tuzel kisilik-
te yuzde on veya daha fazla paya sahip
ortaklar ile lisans iptal tarihinden o6n-
ceki bir yil icerisinde gorevden ayrilmis
olanlar dahil, yonetim kurulu baskan ve
uyeleri, lisans iptalini takip eden ag¢ yil
sureyle lisans alamagz, lisans basvurusun-
da bulunamaz, lisans bagvurusu yapan
tuzel kisiliklerde dogrudan veya dolayli
pay sahibi olamaz, yonetim kurullarinda

MAKALELER

A

.
DIPNOT

14 Elektrik Piyasasi Lisans Yo-
netmeligi m57 “(Blu hakam;

a) Halka acik olan paylan ile sinirli olmak tizere, halka
aclk thzel kisilere ve halka acik tlizel kisi ortag! bulunan
tuzel kisinin, s6z konusu ortaginin halka agik olan pay-
lanndan kaynaklanan ortaklik yapisi degisikliklerine,
b) Uluslararasi antlasmalar kapsaminda kurulmasi
ongortlen tesisler igin onlisans verilen tuzel kisilere,
¢) Onlisans sahibi bir tuzel kisinin ortaklk yapisin-
da, yurt disinda kurulmus olan ortaklann ortak-
lk vyaplannda olusan degisiklikler —sebebiyle
gerceklesen dolayll pay sahipligi degisikliklerine,
¢) Onlisans sahibi tuzel kisi ile bu tuzel kisinin dogru-
dan veya dolayl tuzel kisi ortaklannin paylannin
halka arz edimesi kapsaminda, s6z konusu on-
lisans sahibi tlizel kisinin ortaklk yapisinda olusacak
dogrudan veya dolayll ortaklik yapisi degisikliklerine,
d) Pay sahiplerinin riighan haklannin kullanimina bagli
olarakonlisanssahibittizelkisininmeveutortaklanarasin-
da olusan pay degjisiklikleri sebebiyle, s6z konusu 6n-
lisans sahibi ttizel kisinin ortaklik yapisinda gergeklesen
dogrudan veya dolayl ortakik yapisi degisikliklerine,
€) Onlisans sahibi tuzel kisinin onlisansina derg
edilmis tum dolayll pay sahiplerinin pay oranlan
degismeksizin dogrudan ortak haline gelmesi so-
nucunu doguran degisiklikler ile tim dogrudan pay
sahiplerinin pay oranlan degjismeksizin dolayli pay sa-
hibi haline gelmesi sonucunu doguran degisikliklere,
f) Ozellestime programinda yer alan onlisans sahibi
tuzel kisinin kamu uhdesindeki paylarnin satis veya
devri nedeniyle ilgili onlisans sahibi ttzel kisinin dogru-
dan veya dolayli ortaklik yapisinda olusan degisikliklere,
g) Onlisans sahibi tuzel kisinin ortaklk yapisinda
dogrudan veya dolayli paya sahip mevcut ortaklan
arasinda ilgili onlisans sahibi tuzel kisinin ortaklik
yapisinda kontrol degisikligi olusturmayacak sekilde
yapilan dogrudan veya dolayll pay degisikliklerine,
¢) Sermayesinin yansindan fazlasi dogrudan veya
dolayll olarak kamu kurum ve kuruluglanna ait olan
onlisans sahibi tuzel kisilerin ortaklk —yapisinda,
kamu kurum ve kurulusu niteligini haiz ortak disin-
da yeni ortak alinmamak kaydiyla, sermaye artisi
velveya ortaklarn  degismesinden  kaynaklanan
dogrudan veya dolayl ortakik yapisi degisikliklerine,
h) 6102 sayli Turk Ticaret Kanunu hukumleri
kapsaminda, onlisans sahibi tlizel kisi ile bu tizel kisi-
nin dogrudan ve dolayli tuzel kisi ortaklarinin kendi
paylanni iktisap etmesi sonucu, s6z konusu onlisans
sahibi tuzel kisinin ortaklk yapisinda gerceklesen
dogrudan veya dolayll ortaklik yapisi degisikliklerine,
1) Yurt disinda kurulmus ttzel kisilerce veya bu ttizel kisil-
erce kontrol edilen ve 6102 sayili Turk Ticaret Kanunu
kapsaminda kurulmus ttizel kisiler tarafindan, yurt disi
kaynak kullanilmasi suretiyle dnlisans sahibittizel kisilikte
gerceklestirilen dogrudan veya dolayli pay edinimlerine,
i) Onlisans sahibi tuze!l kiginin ortaklik yapisinda dogru-
dan veya dolayll paya sahip olan ve esler ile aralannda
birinciderece kan hisimlig bulunan gercek kisiler arasin-
dayapilan pay devirleri sonucunda s6zkonusu onlisans
sahibi tuzel kisinin ortaklk yapisinda gerceklesen
dogrudan veya dolayll ortaklik yapisi degisikliklerine,
j) Tasarruf Mevduat Sigorta Fonu tarafindan yonetimine:
el konulan 6nlisans sahibi ttzel kisinin ortaklk yapisin-
da gerceklesen dogrudan veya dolayli ortaklik yapisi
degisikliklerine, uygulanmaz.”

15 Elektrik Piyasasi Lisans Yonetmeligi m.10 “(2) On-
lisans ve lisansa asagidaki hususlarin dercedilmesi zo-
runludur:... c) Tuzel kisilikte ytizde on ve tzerinde, halka
aclk sirketlerde yuizde bes ve Uzerinde dogrudan veya
dolayli pay sahibi olan kisiler ve pay oranlar..”

16 Elekirik Piyasasi Lisans Yonetmeligji m.12/3 “Piyasa-
da faaliyet gostermek Uzere onlisans bagvurusunda
bulunacak dzel hukuk hukumlerine tabi tuizel kisilerin;
a) 6102 sayill Turk Ticaret Kanunu hukum-
leri  dogrultusunda anonim  siket ya da
limited sirket olarak kurulmus olmas,
b) (DegisikRG-9/7/2018-30473) Anonim sirket olarak
kurulmus olmasi halinde, sermaye piyasasi mevzuati-
na gore borsada islem gorenler disindaki paylannin
tamaminin nama yazili olmasi ve sirketin borsada islem
gormek tizere ihrag edilecekler haric hamiline yazili pay
cikarmamasi, zorunludur.”

17 Elektrik Piyasasi Lisans Yonetmeligi m.12/5/¢
“Basvuru sahibi ttzel kisinin esas sozlesmesinde;
1) (Degisik:RG-9/7/2018-30473) Tuzel kisinin anonim
sirket olmasi halinde, sermaye piyasasi mevzuatina
gore borsada islem gorenler disindaki paylarnin
tamaminin nama yazil olduguna ve sirketin borsada
islem gormek uzere ihrag edilecekler hari¢ hamiline
yazili pay senedi gikaramayacagina iliskin hukme,
2) Onlisans suresince sirketin ortaklik yapisinda
degisiklik yapilamayacagina iliskin bu Yonetmelikte
ongorulen hukum ile sirket sermaye miktarinin azaltil-
masina yonelik esas sozlesme degisikliklerinde Kuru-
mun onayinin alinacagina iliskin hukme, yer verilmesi
zorunludur.”

2020 SUMMER 161



ARTICLES

PART 12

4

FOOTNOTE

18 Electricity Market Law m.5/8 “Any
legal entity whose license is annulled,
as well as the shareholders holding
ten percent or higher of its shares, the
president and members of the board
including those retired within a year
prior to the license annulment is not
entitled to obtain any licenses, apply
for a license, own directly or indirectly
shares of legal entities having applied
for a license, or take part directly in the
executive board of such legal entities
for three years following the date of
license annulment..

19 Renewable energy resource areas
to be determined within the scope of
Article 4 of the Law dated. “10/5/2005
no. 5346 on the Use of Renewable
Energy Resources for the Purpose of
Generating Electrical Energy

20 Electricity Market Licensing Reg-
ulation Art.19: “pre-license given for
RERS shall be annulled;

Except from the exceptions stated in
this regulation, other than succession
and bankruptcy reasons, in case of a
direct or indirect change in the pre-li-
cense holder legal entity’s sharehold-
ing structure or transfer of its shares,
or actions and transactions such as
merger and acquisition causing trans-
fer of shares is made, until the license
is obtained.”

21 The Official Gazette dated
16/2/2019 and numbered 30688.

PRE-LICENSE PERIOD IN ELECTRICITY MARKET
PROHIBITION ON TRANSFER OF SHARES

following the date of license annulment.’® Al-
though this regulation is not directly related
to the prohibition on the transfer of shares,
it is related to the purpose of control of the
shareholding structure of the legal entities
holding pre-licenses served by the prohibi-
tion on the transfer of shares.

C. Exceptions to Prohibition on
the Transfer of Shares

Although the transfer of shares is prohib-
ited as a rule in the pre-license period, the
transfer of shares is possible in the pre-li-
cense period in the case of exceptions
stated in Article 57 of the Regulation:

i. An exception set out for changes in the
shareholding structure of publicly held
legal entities, and changes in the share-
holding structure of legal entities having
publicly held legal entity shareholders
originating from the publicly held shares
of the aforesaid shareholder. This regu-
lation may be designed to maintain the
balance between public scrutiny and the
proper operation of business life.

ii. Within the scope of an initial public of-
fering of the shares of a pre-license holder
legal entity and shares of the direct or indi-
rect legal entity shareholders of such legal
entity, any changes directly or indirectly in
the shareholding structure of pre-license
holder legal entity in question are also ex-
cluded.

iii. The same ground has been adopted
in the regulations regarding legal entities
granted a pre-license for facilities envisaged
to be established within the scope of inter-
national agreements, and regarding indirect
changes in the shareholding structure of a
pre-license holder legal entity that occurred
due to the changes in the shareholding
structures of its shareholders established
abroad. The aim is to ensure that the contin-
uation of the commercial activity is not inter-
rupted in these cases. It is clear that this reg-
ulation is required in terms of the problems
that may arise in the presence of the regula-
tion that states otherwise that will not serve
the purpose of measurable supervision. The
approach can also be appropriate in terms
of the exception regarding the direct or in-
direct share acquisitions performed by legal
entities created abroad or by legal entities
established within the scope of the TCC,
but under the control of the legal entities es-

goérev alamaz.” Bu duzenleme direkt ola-
rak pay devri yasagyla ilgili olmasa da pay
devri yasaginin hizmet ettigi amacla bag-
lantili olarak 6n lisans sahibi tuzel kisilerin
ortaklik yapilarinin kontroluine iliskin oldugu
gorulmektedir.

C. Pay Devri Yasaginin istisnalari

On lisans sahibi olunan donemde pay
devri kural olarak yasak olmakla be-
raber, Yonetmelik’in 57. maddesinde
yer alan istisnai durumlarin s6z konu-
su olmasi halinde pay devrileri 6n li-
sans doneminde mumkun olmaktadir:

i. Halka acik tuzel kisilere ve halka ag¢ik
tuzel kisi ortag bulunan ttzel kisinin,
s6z konusu ortaginin halka acgik olan
paylarindan kaynaklanan ortaklik yapi-
si degisikliklerine iliskin bir istisna du-
zenlenmistir. Bu duzenlemenin kamu
denetimi ve ticaret hayatinin isleyisi
arasindaki dengenin korunmasini sag-
lamaya yonelik oldugu gorulmektedir.

ii. On lisans sahibi tuzel kisi ile bu tuzel
kisinin dogrudan veya dolayli tuzel kisi
ortaklarinin paylarinin halka arz edilmesi
kapsaminda, s6z konusu 6n lisans sahibi
tuzel kisinin ortaklik yapisinda olusacak
dogrudan veya dolayli ortaklik yapisi de-
gisiklikleri de yasak diginda tutulmustur.

iii. Uluslararasi anlagmalar kapsaminda
kurulmasi 6ngoérulen tesisler igcin 6n lisans
verilen tuzel kisilere ve 6n lisans sahibi bir
tuzel kisinin ortaklik yapisinda, yurt disin-
da kurulmus olan ortaklarinin ortaklik ya-
pilarinda olusan degisiklikler sebebiyle
gerceklesen dolayli pay sahipligi degisik-
liklerine iliskin getirilen duzenlemelerde
de yine ayni mantiktan yola cikildigi agik-
tir. Bu iki durumda amag¢ daha ¢ok ticari
faaliyetin surdurtlmesinin aksamamasini
saglamaktir. Olcult bir sekilde gercekle-
sebilecek denetim amacina hizmet etme-
yecek aksi duzenlemenin varligi halinde
cikabilecek problemler bakimindan ge-
rekli bir duzenleme oldugu aciktir. Yurt
disinda kurulmus tuzel kisilerce veya bu
tazel kisilerce kontrol edilen ve TTK kap-
saminda kurulmus tuzel kisiler tarafindan,
yurt disi kaynak kullanilmasi suretiyle 6n
lisans sahibi tuzel kisilikte gergeklestirilen
dogrudan veya dolayli pay edinimlerine
iliskin istisna bakimindan da ayni yorum
yapilabilir.
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tablished abroad through the use of foreign
funds on the pre-license holder legal entity.

iv. The exceptions in paragraph (d), (e), (),
and (h) of Article 57 promote the aim of set-
ting out the prohibition by constituting an
obstacle for those who do not have the nec-
essary qualifications to obtain a pre-license
by transfer of shares.

v. The exception regarding the sale or trans-
fer of public shares of a pre-license holder
legal entity in a privatization program is
brought regarding the possibility of pri-
vatization occurring during the period of a
pre-license.

vi. Another exception is direct or indirect
shareholding structure changes arising
from a capital increase and/or change of the
shareholders in the shareholding structure
of the pre-license holder legal entities where
more than half of the capital is directly or
indirectly held by public institutions and
organizations provided that any new share-
holders are admitted to the partnership oth-
er than the shareholder qualifying as public
institution and organization.

vii. A situation where a direct or indirect
shareholding structure changes in pre-li-
cense holder legal entities occurs as a result
of a transfer of shares between the share-
holders holding direct or indirect shares of
such legal entity, spouses and first-degree
relatives, also falls within the exceptions set
in the regulation.

viii. Direct or indirect shareholding structure
changes in pre-license holder legal entity
whose management and control has been
transferred to the Savings and Deposit Insur-
ance Fund are set out as an exception.

ix. Pre-licenses granted for YEKA: It is stated
that the pre-licenses given for Renewable
Energy Resource Sites™ (“RERS”) shall be
annulled in the event of a direct or indirect
change in the pre-license holder legal enti-
ty’s shareholding structure or the transfer of
its shares, or actions and transactions such
as merger and acquisition causing a trans-
fer of shares apart from the exception stated
in Regulation.?’ Pre-licenses given for RERS
have been excluded from the scope of the
prohibition on the transfer of shares during a
pre-license period by the new regulation?’ un-
der the statement “direct or indirect changes
in the shareholding structure of legal entities
that holds a pre-license given for RERS” added

ELEKTRIK PIYASASINDA ONLISANS DONEMI
PAY DEVRI YASAGI

iv. Yonetmelik'in 57. maddesinin (d), (e), (g) ve
(h) bentlerindeki istisnalar, lisans almak igin
gerekli nitelikleri haiz olmayanlarnn pay devri
yoluyla 6n lisans sahibi olmasina bir engel tes-
kil etmek suretiyle kanun koyucunun yasagi
duzenlemedeki amacini desteklemektedir.

v. Ozellestirme programinda yer alan on li-
sans sahibi tuzel kisinin kamu uhdesindeki
paylarinin satis veya devrine iligkin istisna
ise Ozellestirmenin 6n lisans sahibi olunan
donemde gerceklesmesi ihtimaline iliskin
getirilmistir.

vi. Sermayesinin yarisindan fazlasi dog-
rudan veya dolayli olarak kamu kurum ve
kuruluslarina ait olan 6n lisans sahibi tuzel
kisilerin ortaklik yapisinda, kamu kurum ve
kurulusu niteligini haiz ortak disinda yeni
ortak alinmamak kaydiyla, sermaye artisi ve/
veya ortaklarin degismesinden kaynaklanan
dogrudan veya dolayli ortaklik yapisi degi-
siklikleri bir diger istisnayi olusturmaktadir.

vii. On lisans sahibi tiizel kisinin ortaklik ya-
pisinda gerceklesen dogrudan veya dolayli
ortaklik yapisinda degisiklik, tuzel kisinin or-
taklik yapisinda dogrudan veya dolayli paya
sahip olan ve esler ile aralarinda birinci dere-
ce kan hisimligi bulunan gercek kisiler ara-
sinda yapilan pay devirleri sonucunda mey-
dana gelmisse, bu durum da Yoénetmelik ile
getirilmis istisnalar kapsaminda kalmaktadir.

viii. Tasarruf Mevduati Sigorta Fonu tarafindan
yoénetimine el konulan 6n lisans sahibi ttzel ki-
sinin ortaklik yapisinda gerceklesen dogrudan
veya dolayli ortaklik yapisi degisiklikleri duru-
mu da istisna olarak duzenlenmistir.

ix. YEKA igin Verilen On lisanslar: Yenilene-
bilir Enerji Kaynak Alanlan (“YEKA") igin
verilen on lisanslarin; Yonetmelik'te belirti-
len istisnalar disinda, 6n lisans sahibi tuzel
kisinin ortaklik yapisinin dogrudan veya do-
layli olarak degismesi, paylarin devri veya
birlesme ve bolunme gibi paylarin devri
sonucunu doguracak is ve islemlerin ya-
pilmasi durumunda iptal edilecegi duzen-
lenmistir.2° 16/2/2019 tarihli 30688 sayili
Resmi Gazete’de yayimlanarak yururluge
giren yeni duzenleme ile YEKA icin verilen
on lisanslarda, on lisans sahibi tuzel kisinin
dogrudan ve/veya dolayli ortaklik yapisi
degisiklikleri Yonetmelik'in?' 57. maddesi-
nin k bendi olarak eklenen “YEKA icin ve-
rilen on lisanslarda on lisans sahibi tuzel
kisinin dogrudan ve/veya dolayli ortaklik
yapisi degisikliklerine” ifadesi ile 6n lisans

MAKALELER

A

18 Elektrik Piyasasi Kanunu, m.5/8:
“Lisans! iptal edilen tuzel kisi, bu tu-
zel kisilikte yuzde on veya daha fazla
paya sahip ortaklar ile lisans iptal tar-
ihinden onceki bir yil icerisinde gore-
vden ayrlmis olanlar dahil, yonetim
kurulu baskan ve uyeleri, lisans iptalini
takip eden g yil sureyle lisans alamaz,
lisans basvurusunda bulunamaz,
lisans basvurusu yapan tuzel kisilikle-
rde dogrudan veya dolayli pay sahibi
olamaz, yonetim kurullarinda gérev
alamaz.”

DiPNOT

19 “10/5/2005 tarihli ve 5346 sayili
Yenilenebilir Enerji Kaynaklarinin Elek-
trik Enerjisi Uretimi Amagli Kullanimi-
na lliskin Kanunun 4 Gncu maddesi
kapsaminda belirlenecek yenilenebilir
enerji kaynak alanlar”

20 Elektrik Piyasasi Lisans Yonetmeligi
m.19: “YEKA icin verilen onlisanslar;
a) Bu Yonetmelikte belirtilen is-
tisnalar disinda, lisans alinincaya
kadar veraset ve iflas nedenleri
disinda, onlisans sahibi tazel kisinin
ortaklk yapisinin  dogrudan veya
dolayli olarak degismesi, paylarin
devri veya birlesme ve bolunme gibi
paylarin devri sonucunu doguracak
is ve islemlerin yapilmasi durumunda,
(..) iptal edilir.”

21 Elektrik Piyasasi Lisans Yo-
netmeligi m.57: “.. Bu hukum; k)
(Ek:RG-16/2/2019-30688) YEKA igin ver-
ilen onlisanslarda 6nlisans sahibi tizel
kisinin dogrudan ve/veya dolayli ortak-
ik yapisi degisikliklerine uygulanmaz.”
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22 Electricity Market Licensing Regula-
tion Art.57: “..This provision is not appli-
cable to; k) Direct or indirect changes in
the shareholding structure of legal entities
which holds pre-license given for RERS.”

23 Electricity Market Licensing Reg-
ulation Art.18/9: “(Amendment:
0G-24/2/2017-29989) The relevant
essential service unit finalizes the
amendment request regarding;
¢) changes within the scope of the excep-
tions set out in the first paragraph of Article
57 of Regulation and in the information re-
garding the real persons and legal entities
who directly or indirectly shareholders in
the legal entity”

24 Electricity Market Law Art.19/4
“Prelicense  shall be  annulled;
a) Apart from the exceptions set up in
this Regulation, if the shareholding struc-
ture of a legal person with a pre-license
changes directly or indirectly, some
shares are transferred or some processes
and procedures resulting in or leading to
the transfer of the shares are conducted
by the date when the license is obtained,
b) the obligations determined by the Au-
thority are not fulfilled under this scope
within the framework of first and second
clause of Art.16 of the Law.

25 Electricity Market Law Art.16/1
“The Authority shall impose the fol-
lowing sanctions and penalties to the
legal persons operating in the market:
b) If it is discovered that the provisions
of this Law, the secondary legislation or
the license or the decisions and instruc-
tions of the Authority are violated, the
relevant legal person shall be provided
with a warning for the elimination of the
violation within thirty days according
to the nature of the violation or for not
repeating the same, while those continu-
ing the violation or repeating the same
action despite the written warning shall
be imposed by an administrative fine of
five hundred thousand Turkish Liras.”
¢) If the violation of the provisions of this
Law, the secondary legislation or the
license shall be unrecoverable in terms
of its nature, an administrative fine of five
hundred thousand Turkish Liras shall be
imposed without the need of a warning.

26 Electricity Market Licensing Reg-
ulation Art45/1 “The guarantee, sub-
mitted to the Authority in the appli-
cations for pre-llicense under Art. 12,
a) will be returned to relevant legal
entity in the events stated below: (..
2) termination of pre license due
to a reason which does not derive
from pre-license holder legal entity
b) will be recorded as revenue
in the events stated below: (.)
3) termination of pre-license by request of
pre-license holder legal entity or decision
of the Authority except for the events stat-
ed in sub section (2) of paragraph (a) of
this Article...”

PRE-LICENSE PERIOD IN ELECTRICITY MARKET
PROHIBITION ON TRANSFER OF SHARES

to paragraph (k) of Article 57 Regulation.?2 The
owner of the pre-license should request an
amendment in the event of a change within
the scope of the above-mentioned exceptions
set out in the first paragraph of Article 57 of the
Regulation and with the information regard-
ing the real persons and legal entities who are
directly or indirectly shareholders in the legal
entity. The request will be finalized by the
Head of Electricity Market Department as the
relevant principal service unit.2® Article 18 of
the Regulation states that the request of pre-li-
cense holders given for YEKA will be finalized
by the Authority.

D. Sanctions in the Event of a
Violation of the Prohibition on
the Transfer of Shares

In the event that shares of a pre-license holder
legal entity are transferred contrary to the pro-
hibition, the pre-license of the legal entity shall
be annulled?* and where the provisions of the
Law and Regulation are violated irrecoverably
in terms of its nature, an administrative fine of
“five hundred thousand Turkish Lira” may be
imposed without notification.?® In addition,
Article 12 of the Regulation regulates issues
regarding the provision of a guarantee in the
amount determined by the Authority deci-
sion per each installed power in MWm in the
application for a pre-license. In this context,
considering Article 45% of the Regulation, the
guarantee provided to the Authority will be
recorded as revenue as the pre-license will be
terminated by an Authority decision due to a
reason attributable to such legal entity.

E. Claim of the Prohibitionon a
Transfer of Shares

According to the literature, there may be
more than one opinion that can be put for-
ward as there is no clear provision regarding
the validity of the agreements, and these
transfers or the validity of the records made
in the share register in the event of a trans-
fer of shares is carried out by legal entities
subject to the share transfer prohibition. For
companies with a pre-license application, the
obligation to include a provision in the asso-
ciation, stipulated in the Regulation regard-
ing the company’s shareholding structure,
cannot be changed during the pre-license
regulating period. Thus, it is expected that
cancellation of a pre-license shall be regulat-
ed in share transfer agreements concluded
by the parties by determining whether or not
the transfer of shares occurred legally. In the

donemindeki pay devri yasagi kapsamin-
dan cikartilmistir.?2 Tazel kisilikte dogrudan
veya dolayli pay sahibi olan gercek ve tuzel
kisilere ait bilgiler ile Yonetmelik'in 57. mad-
desinin birinci fikrasi kapsaminda belirtilen
istisnalar kapsaminda bir degisiklik gercek-
lestirilmesi durumunda 6n lisans sahibi ta-
dil talebinde bulunur. Bu talep bu talep ilgili
hizmet birimi olan Elektrik Piyasasi Dairesi
Baskanligi tarafindan sonuclandirilir.?® Yo6-
netmelik’in 18. maddesinde YEKA'lar igin
verilmis olan 6n lisansin sahibinin bu yon-
deki talebinin Kurul tarafindan sonuglandi-
rilacagi duzenlenmistir.

D. Pay Devri Yasaginin ihlali
Halinde Ongériilen Yaptirhm

On lisans sahibi tuzel kisinin yasaga rag-
men paylarinin devredilmesi halinde, sa-
hip oldugu 6n lisansin iptal edilir.? Bu kap-
samda, on lisans sahibi tuzel kisiye, Kanun
ve Yonetmelik'e niteligi itibaryla duzeltme
imkani olmayacak sekilde aykiri davranil-
masi sebebiyle, ihtara gerek kalmaksizin
bes yuz bin Turk Lirasi idari para cezasi
verilebilmesi de mumkun olabilecektir.?®
Ayrica Yonetmelik'in 12. maddesinde, 6n
lisans bagvurularinda, MWm cinsinden her
bir kurulu gug basina Kurul karari ile belir-
lenen tutarda teminat sunulmasina iliskin
duzenleme yer almaktadir. Bu kapsamda,
Yonetmelik'in 45. maddesindeki?® duzenle-
me dikkate alindiginda; 6n lisans, tuzel kisi-
den kaynaklanan bir nedenle Kurul karari ile
sona erdirilmis olacagindan, Kurum’a sunu-
lan teminat irat kaydedilecektir.

E. Pay Devri Yasaginin ileri
Sarilebilirligi

Pay devri yasagina tabi tuzel kisilerce pay
devri gerceklestirildiginde, bu devirlere
iliskin anlasmalarin ya da pay defterine
yapilan kayitlarin gecerliliginin akibetine
iliskin bir aciklik bulunmadigindan bir-
den fazla gorus ileri surulebilir. On lisans
basvurusu sahibi sirketler bakimindan
on lisans sahibi olduklari surecte sirketin
ortaklik yapisinda degisiklik yapilamaya-
cagina iliskin Yonetmelik'te 6ngorulen
hukme esas sozlesmelerinde yer verilme-
si zorunlulugu duzenlenmigtir. Dolayisiy-
la, pay devirlerinin hukuken gerceklesip
gerceklesmedigi hususunun belirlenme-
sinde, taraflarin yaptiklari pay devir soz-
lesmelerinde on lisansin iptal edilebilmesi
durumunu duzenlenmesi beklenirken; yu-
karida deginilen on lisans sahibi olunmasi
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case of the pre-license, it may be claimed that
this uncertainty is abolished by the provision
in the articles of association. In this case, it
should be accepted that in an attempt by the
parties to transfer by considering the termina-
tion of the pre-license, the transferred shares
are legally valid since the opposite is not reg-
ulated in the Law or Regulation.

11l. CONCLUSION

If the shareholding structure of the legal entity
applying for a generation license changes di-
rectly or indirectly, its shares are transferred, or
procedural transactions causing the transfer
of its shares are conducted until the license is
obtained, the pre-license shall be null and void
by the Authority. The regulation provides sev-
eral exceptions that are not subject to this pro-
hibition. It is clear that the exceptions set out in
the Regulation are required to be introduced
by the structure of capital companies within
the scope of the TCC. Besides, the pre-licens-
es granted for RERS are included as one of the
exceptions to the prohibition on the transfer
of shares with the new amendment. If a share
transfer falls within the scope of the excep-
tions set out by the Regulation, the request
for the amendment of the pre-license shall be
required and such a request shall be finalized
by the Authority.
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MAKALELER

A

22 Elektrik Piyasasi Lisans Yo-
netmeligi m.57: “.. Bu hukum; k)
(Ek:RG-16/2/2019-30688) YEKA igin
verilen onlisanslarda 6nlisans sahibi
tuzel kisinin dogrudan ve/veya dolayli
ortaklik yapisi degisikliklerine uygu-
lanmaz.”

DiPNOT

23 Elektrik Piyasasi Lisans
Yonetmeligi  m.18/9: “  (Degi-
$ik:RG-24/2/2017-29989) -
gili ana hizmet birimi;

¢) Tuzel kisilikte dogrudan veya do-
layli pay sahibi olan gercek ve tuzel
kisilere ait bilgiler ile 57 nci maddenin
birinci fikrasi kapsaminda belirtilen
istisnalar kapsaminda gercgeklestirilen
degisikliklere, ...iligkin tadil taleplerini
sonuglandirir.

24 Elektrik Piyasasi Lisans Yo-
netmeligi m.19/4 “Onlisans;
a) Bu Yonetmelikte belirtilen istisna-
lar disinda, lisans alinincaya kadar,
veraset ve iflas nedenleri disinda,
onlisans sahibi tuzel kisinin ortaklik
yapisinin dogrudan veya dolayli ola-
rak degismesi, paylarin devri veya
birlesme ve boélunme gibi paylarin
devri sonucunu doguracak is ve
islemlerin  yapilmasi  durumunda,
b) Kurum tarafindan belirlenen yu-
kamlaluklerin yerine getirilmemesi, bu
kapsamda Kanunun 16 nci maddesi-
nin birinci ve ikinci fikralar cercevesin-
de, iptal edilir.”

25 Elektrik Piyasasi Kanunu
m.16/1 “Kurul, piyasada faaliyet
gosteren  tuzel kisilere asagida-
ki yaptnm ve cezalan uygular:
b) Bu Kanun, ikincil mevzuat veya li-
sans hukumlerine, Kurul kararlarina
ve talimatlara aykin hareket edildi-
ginin saptanmasi halinde, aykiriligin
niteligine goére aykinigin otuz gun
icinde giderilmesi veya tekrarlanma-
masi ihtar edilir ve yapilan yazili ihta-
ra ragmen aykiri durumlarini devam
ettiren veya tekrar edenlere bes yuz
bin Turk Lirasi idari para cezasi verilir.
c) Bu Kanun, ikincil mevzuat veya li-
sans hukumlerine aykirlik yapilmis ol-
duktan sonra niteligi itibariyla duzelt-
me imkani olmayacak sekilde aykiri
davranilmasi durumunda ihtara gerek
kalmaksizin bes yuz bin Tark Lirasi ida-
ri para cezasi verilir.”

26 Elektrik Piyasasi Lisans Yonet-
meligi m.45/1 “Onlisans basvu-
rularinda, 12.nci madde kapsa-
minda Kuruma sunulan teminat,
a) Asagidaki hallerde ilgi-
i tuzel kisiye iade edilir (.)
2) Onlisansin, onlisans sahibi tuzel
kisiden kaynaklanmayan bir ne-
denle sona ermesi veya erdirilmesi.
b) Asagidaki hallerde irat kaydedilir: (...)
3) Bu fikranin (a) bendinin (2) numarali
alt bendinde belirtilen durumlar disin-
da, énlisansin, dnlisans sahibi ttzel ki-
sinin talebiyle sona ermesi veya Kurul
karariyla iptal edilmesi(...)”
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