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ABSTRACT

Bank letters of guarantee are encountered fre-
quently in practice, but a clear regulation in the leg-
islation is missing. For this reason, there is a dissen-
sus between scholars and the Court of Cassation
decisions in terms of rules to be applied to bank
letters of guarantee. In this context, one of the most
common problems is vagueness of reasonable
time for the bank to fulfill the obligation of payment,
when the acceptor submits the bank letter of guar-
antee with a request for payment.
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OZET

Uygulamada sikca karsilasilan banka teminat mek-
tuplarina iliskin mevzuatta acik bir duzenleme bulun-
mamaktadir. Bu nedenle, banka teminat mektuplarina
uygulanmasi gereken kurallar bakimindan doktrinde
farkll gérusler mevcut olup Yargitay da farkli yonde
kararlar vermektedir. Bu kapsamda, uygulamada en
cok karsilasilan sorunlardan biri de muhatabin édeme
talebiyle banka teminat mektubunu ibrazi sonrasinda
bankanin muhataba karsi olan ddeme yukumlulugunu
yerine getirmesi bakimindan verilmesi gereken makul
sure hususunun belirsiz olmasidir.
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L ORKER

With the progressing opportunities in business life, an increase in the workload is causing
complexities in business connections and parties not to have enough information about
each other which is resulting in trust issues.

Gelisen ticari olanaklarla birlikte artan is yogunlugu ticari iliskileri karmasik hale getirebilmekte
ve bu durum taraflarin birbirleri hakkinda yeterli bilgiye sahip olamamasina sebebiyet vererek
giiven problemleri ortaya cikarabilmektedir.

‘ I.INTRODUCTION

FOOTNOTE

1 The General Assembly of the Court of
Cassation, dated. 13.12.1967, E. 1966/16,
K. 1967/7 “Obligation of the bank is
fully self-contained and aparted from
the contracting parties and articles of
incorporation since the bank's title is the
guarantor. Obligation of the bank em-
bodies as an obligation of guarantee not-
withstanding the validity and existence
of benefeciary’s debt. The bank partially
or completely undertakes the fullfilment
of contracting party’s obligation and the
imminent danger which may arise for the
beneficiary in case of nonfeasance. [...]";
See another decision herein The Unifi-
cation of the General Assembly of the
Court of Cassation, dated 11.06.1969, E.
1969/4, K. 1969/6:“It has been decided
by majortiy of votes at the first session
held in 11/6/1969, that the bank letters of
guarantee which are given by the banks
to the customs office, due to written
demand of customs office, in favour of
debtor of customs duty based on a con-
cluded contract with third parties not but
with the debtor, and includes obligation
to pay immediately without the necessity
of rejection or having an issuance of a
court order regarding that the bank is the
guarantor as having the title of joint and
several bailsman shall be considered as
contract of guarantee, in regards to Arti-
cle 110 of Code of Obligation, which in-
dicates the undertaking performances of
third party’s and in this context the guar-
antor bank shall not be able to revocate
to temporary importer, whose undertakes
the performance of third party’s, for the
tariffs as custom duty, and officially ac-
crued fee in case of temporarily imported
goods can not be taken out of the coun-
try within the specified time.[...]”

2 Damla G. Songur /Cigdem Ceylan,
“Banka Teminat Mektubunun Hukuki Ni-
teligi ve Cesitleri”, Antalya Bilim Universi-
tesi Hukuk Fakultesi Dergisi, Vol. 2, Issue.
4,2018.

Nowadays, both in national and inter-
national areas, with the effect of devel-
opments in industries and technology,
relations in commerce are progressing.
With the progressing opportunities in
business life, an increase in the workload
is causing complexities in business con-
nections and parties not to have enough
information about each other which is
resulting in trust issues. In these cases,
to overcome trust issues, there is an im-
plementation frequently preferred by
the parties, which is a type of non-cash
loan known as bank letter of guarantee
for assurance of debts arising from legal
relations. Although it is an application
preferred frequently by the parties for
commercial relations, there is no special
regulation in the legislation in regard to
the bank letter of guarantee, which is
causing vagueness of its legal status.

As well as doctrinal debate in regard to
the legal status of the letter of guaran-
tee, these debates are intensifying in ar-
eas of a contract of bailment and a con-
tract of guarantee. Until the decisions on
the unification of conflicting judgments
of the Supreme Court' given in 1967 in
regards to the bank letter of guarantee,
due to expressions such as “joint guar-

I. GiRiS

Gunumuzde gerek ulusal gerekse de ulusla-
rarasi alanlarda, endustriyel ve teknolojik ge-
lismelerin de etkisiyle, ticari hayattaki iligkiler
gelismektedir. Gelisen ticari olanaklarla birlikte
artan is yogunlugui ticari iligkileri karmasik hale
getirebilmekte ve bu durum taraflarin birbirleri
hakkinda yeterli bilgiye sahip olamamasina se-
bebiyet vererek gtiven problemleri ortaya ¢ika-
rabilmektedir. Bu hallerde gtiven probleminin
asilabilmesi icin taraflarca sikga tercih edilen
uygulamalardan biri, taraflar arasindaki hukuki
iliskiden dogan borcun teminatini tegkil etmesi
amaciyla gayri nakdi bir kredi taru olarak ban-
ka teminat mektuplarnin saglanmasidir. An-
cak, ticari iliskiler bakimindan taraflarca siklikla
tercih edilen bir uygulama olmasina ragmen,
banka teminat mektuplar hakkinda mevzuatta
6zel bir duzenlemeye yer verilmemis olup, bu
durum banka teminat mektuplarinin hukuki
niteliginin net bir sekilde ortaya konulamama-
sina sebebiyet vermektedir.

Teminat mektuplannin hukuki niteligine
iliskin olarak iliskin olarak doktrinde temel-
de tartisma olmakla birlikte, bu tartismalar
agirlikl olarak kefalet sozlesmesi veya ga-
ranti sozlesmesi niteligi konusunda yogun-
lasmaktadir. Yargitay'in 1967'de verdigi bir
ictihadi birlestirme kararina kadar’, ban-
kalarin teminat mektuplarinin Uzerine, stz
konusu teminat mektuplarinda “borglu ile
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antor with the debtor” were taking place birlikte muteselsil kefil” ve benzeri ifadeler k

on the bank letter of guarantee, the doc-
trines and court decisions heavily ac-
cepted opinion of the legal status of the
bank letters of guarantee were accepted
as bailment contract.? Even though there
is the aforesaid decision of the Supreme
Court about accepting the bank letters
of guarantee as a contract of guarantee,
in practice letter of guarantees are con-
tinued to be mainly accepted as a bail-
ment contract. For this reason, in 1969
Supreme Court restated on the decision
of unification of conflict judgment that
the bank letter of guarantees have the
characteristics of a contract of guarantee.
Nonetheless, opinion regarding bank let-
ter of guarantees having contractual na-
ture of guarantee has been dominated.

In addition to that, there is a dissensus be-
tween the literature and Supreme Court
decisions on the determination of applica-
ble rules to the bank letter of guarantees.
In practice, when the beneficiary resorts to
the bank with the demand for payment due
to the relationship between the acceptor
who does not comply with performance
liability timely and completely, one of the
most common issue arises which is the rea-
sonable time for the bank’s obligation to
pay the amount written on the bank letter
of guarantee. In this article, in regard to the

yer almasi sebebiyle doktrinde ve mahkeme
kararlarinda agirlikli gorus banka teminat
mektuplarinin hukuki niteliginin kefalet so6z-
lesmesi olarak kabul edilmesi gerektigi yo-
nundeydi.? Yargitay'in s6z konusu karariyla
birlikte banka teminat mektuplarinin hukuki
niteliginin garanti s6zlesmesi olarak kabul
edildigi ictihada ragmen, uygulamada ban-
ka teminat mektuplarinin kefalet s6zlesmesi
niteligini haiz olduklarina dair gorus agirlikli
olarak kabul edilmeye devam edilmisti. Bu
nedenle, Yargitay 1969 yilinda, bir baska
ictihadi birlestirme karariyla banka teminat
mektuplarinin garanti s6zlesmesi niteligin-
de olduguna dair goérasunu yinelemis ve
bununla birlikte banka teminat mektuplari-
nin garanti sézlesmesi niteligini haiz oldugu
gorusu hakim olmustur.

Bununla birlikte, banka teminat mektup-
larina uygulanacak kurallarin belirlenmesi
bakimindan da doktrinde ve Yargitay karar-
larinda gorus ayrliklar ortaya ¢ikmaktadir.
Uygulamada en ¢ok karsilasilan sorunlardan
biri ise lehtarin, muhatap ile arasindaki temel
iliskiden dogan edim yukumluluguna tam
veya geregi gibi ifa etmemesi sonucunda
muhatabin, 6deme talebiyle bankaya bas-
vurmasi halinde bankanin banka teminat
mektubunda belirtilen tutar 6deme yukum-
lalugunu ifa etmesi gereken makul strenin
belirlenmesidir. Bu makalede, s6z konusu

DiPNOT

1 Yargtay IBHGK, T. 13.12.1967, E.
1966/16, K. 1967/7 “(B)ankanin sifat,
teminati veren oldugundan, taahhudu;
esas sozlesmeyi yapan taraflardan ve
esas akitten ayn ve tamamiyla mustakildir.
Bankanin taahhudu lehtanin borcunun
gecerliligine ve varligina bagli olmaksizin
garanti taahhudu olarak tecessum eder.
Banka bu teminat mektubu ile bir so-
zlesmeye baglanmis sahsin vecibesini
yerine getirmesini ve yerine getirmedigi
takdirde teminati alan sahis icin doga-
cak tehlikeleri kismen veya tamamen
uzerine alr [..]"; Bir diger karar icin bkz.
Yargitay IBHGK, T. 11.06.1969, E. 1969/4,
K. 1969/6:"(M)uvakkat ithal yoluyla ithal
edilen mallarintayin edilen sure igerisinde
yurt disina cikarlamamasi halinde bu
esya icin gumruk; vesaire vergi ve resmi
olarak tahakkuk ettirilen paranin gum-
ruk: idaresinin her zaman yapabilecegi
yazdi istek Uzerine, derhal ve herhangi bir
itiraza veya hukum istihsaline mahal kal-
maksizin 6édemekte bankanin borglu ile
birlikte musterek ve muteselsil kefil sifatry-
la zamin olduguna dair bankalar tarafin-
dan gumruk vergisi borglusu lehine ve
fakat borglu ile degil de diger sahislarla
yapilan bir akte dayanarak gumruk ida-
resine verilen teminat mektuplar mahiyet
itibariyle Borglar Kanununun 110 uncu
maddesinde s6zu edilen 3 uncu sahsin
fiilini taahhut niteliginde bir garanti akti
olduguna ve bu sebeple (garanti veren
bankanin alacakli gumruk idaresine bu
sebeple 6dedigi parayi fiili taahhut edilen
3 uncu sahis mevkiindeki muvakkat
ithalatgidan rucuen isteyemeyecegine,
11/6/1969 tarihinde yapilan birinci gorus-
mede oycokluguyla karar verilmistir [...]"

2 Damla G. Songur /Cigdem Ceylan,
Banka Teminat Mektubunun Hukuki Ni-
teligi ve Cesitleri, Antalya Bilim Universite-
si Hukuk Fakultesi Dergisi, C. 2, S. 4, 2018.
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FOOTNOTE

3 Muhammet Ali Guler, Teminat
Mektuplarinin Paraya Cevrilmesi, Un-
published Master’'s Thesis, Ankara
2011, p. 83.

4 Vahit Dogan, Teminat Mektuplari,
Savas Yayinevi, Ankara, 2015, pp. 406-
407.
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aforementioned issue, there will be different
opinions of doctrines and Supreme Court
decisions. Additionally, in the case of accep-
tor demand for a payment from the bank, the
impacts of the bank’s obligation to notify the
beneficiary and the obligation of prevention
of payment with an interlocutory injunction
on the bank’s fulfillment of obligation to pay
within a reasonable time will be mentioned.

II. DEMAND FOR
PAYMENT WITH
SUBMISSION AND THE
BANK’S OBLIGATION OF
PAYMENT

As a result of the fact that risk guaranteed by
a bank letter of guarantee is realized and the
performance is not fulfilled timely and com-
pletely, then the acceptor can resort to the
bank for the demand of encashment of the let-
ter of guarantee?®. After the acceptor resorts to
the bank for the demand of encashment, it is
important to detect at which moment the debt
arising from the bank letter of guarantee be-
comes a due debt to determine a reasonable
time for the bank’s obligation of payment.

According to the type of bank letter of guaran-
tee, there is a difference in the bank’s obliga-
tion to pay regarding due debt moment. For
the type of bank letter of guarantee payable
upon first demand, the rule is that after the ac-
ceptor resorts to the bank with the demand of
payment, it is accepted that the bank is under
the obligation of immediate payment uncon-

soruna iliskin doktrindeki farkli goruslere ve
Yargitay kararlarina yer verilecektir. Ayrica,
muhatabin 6deme talebi ile bankaya basvu-
ruda bulunmasi halinde bankanin, lehtara
talebi bildirme yukumlaluganan ve lehtar
tarafindan alinabilecek ihtiyati tedbir karar
ile 6demenin engellemesinin de bankanin
o6deme yukumlulugunun ifasi icin gereken
makul sureye etkisine deginilecektir.

Il. 5)DEME TALEBI iLE
iBRAZ VE BANKANIN
ODEME YUKUMLULUGU

Banka teminat mektubu ile garanti altina ali-
nan riskin gerceklesmesi sonucunda edimin
tam veya geregi gibi ifa edilmemesi halinde
muhatap, bankaya bagvurarak banka temi-
nat mektubunun paraya cevrilmesini talep
edebilecektir.® Muhatabin 6deme talebi ile
bankaya basvurmasi akabinde banka te-
minat mektubundan dogan borcun hangi
anda muaccel oldugu bankanin 6deme yU-
kumlulugunun ifasini yerine getirmesi gere-
ken makul surenin belirlenebilmesi agisin-
dan 6nem tasimaktadir.

Banka teminat mektubunun turine gore
bankanin 6deme yukumlulagunun muaccel
olacag an farklilik arz etmektedir. ilk talepte
o6deme kaydi bulunan banka teminat mek-
tuplan bakimindan kural olarak, muhatabin
odeme talebi ile bankaya yapacagi basvuru
sonrasinda bankanin, kayitsiz ve sartsiz ola-
rak “derhal” 6deme yukumlulugu altinda bu-
lundugu kabul edilmektedir. Bu baglamda,
muhatabin yazili talebi ile bankanin 6deme
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ditionally. In this context, with the written de-
mand of the acceptor, the bank’s obligation
to pay will become due debt. In case of the
conditional bank letter of guarantees, solely
written demand for payment of the acceptoris
not considered to be sufficient but submission
of documents which are stipulated in bank let-
ter of guarantees, demonstrating the risk that
has been guaranteed by the banks has been
realized by the acceptor and passed through
an analysis carried out by the bank whether
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yukamlulugu muaccel hale gelecektir. Sarta
bagli banka teminat mektuplarinda ise mu-
hatabin salt yazili talepte bulunmasi borcun
muacceliyeti agisindan yeterli gérulmemek-
te olup, banka teminat mektubunun met-
ninde belirtilen, banka tarafindan teminat
altina alinan riskin gerceklestigini gosterir
nitelikteki belgelerin de muhatap tarafindan
sunulmasi ve banka tarafindan yapilacak in-
celeme sonrasinda 6deme talebinin usulu-
ne uygun olarak yapilmis oldugunun tespiti

In addition to that, there is a dissensus between the doctrines and
the Supreme Court decisions about whether the bank is under the
obligation of the notify in regard to the demand of payment to the

beneficiary.

Bununlabirlikte, bankanin 6deme talebinilehtarabildirme bakimindan
bir yiikiimliiliik altinda olup olmadig1 konusunda da doktrinde ve

Yargitay kararlarmda tartismalar mevcuttur.

the demand for payment has been duly made,
only then it is accepted that the bank’s obliga-
tion of payment become due debt.

The purpose behind the document analysis
is to prevent the unjust demand of the ac-
ceptor. In case of detection of an unlawful
demand of payment, it is accepted that the
bank has the right to refusal of payment.
However, it is important to indicate that, the
reason for a conditional bank letter of guar-
antees expected submission of documents
for analysis for the demand of payment by
the acceptor is independent of the relation-
ship between the beneficiary and the accep-
tor and the analysis is solely for a procedural
analysis, not a merit analysis. Here, what is
meant by the procedural analysis is not an
analysis of the accuracy of the documents or
value of the documents and financial content
by the bank but only an analysis of whether
the submitted documents will be in accor-
dance with the expected content of the bank
letter of guarantee.*

In addition to that, there is a dissensus be-
tween the doctrines and the Supreme Court
decisions about whether the bank is under
the obligation of the notify in regard to the
demand of payment to the beneficiary. Ac-
cording to a view, especially for the bank

halinde bankanin 6deme borcunun muac-
cel hale gelecegi kabul edilmektedir. Banka-
nin yapacagi belge incelemelerinde amac,
muhatabin haksiz bir talepte bulunmasinin
6nune ge¢gmektir. Muhatabin hakkini kotuye
kullanarak haksiz bir talepte bulundugunun
tespiti halinde ise bankanin 6deme yukam-
lulugunun ifasindan kaginabilecegi kabul
edilmektedir. Ancak belirtmek gerekir ki,
sartli banka teminat mektuplar bakimindan
muhatap tarafindan yapilacak 6deme talebi
kapsaminda sunulmasi 6éngorulen belgele-
rin incelenmesi lehtar ile muhatap arasinda-
ki temel iliskiden bagimsiz olup, s6z konusu
belgeler yalnizca sekli bir incelemeye tabi
tutularak esasa iliskin bir incelemeye giril-
meyecektir. Burada sekli inceleme ile ifade
edilmek istenen, bankanin belge icerikleri-
nin dogrulugunu veya belgelerin degeri ve
iktisadi iceriklerinin incelenmesi degil, yal-
nizca ibraz edilen belgelerin banka teminat
mektubunun igeriginde 6ngoérulmus olan
niteliklere uygun olup olmadigina yoénelik
bir incelemenin yapilacak olmasidir.*

Bununla birlikte, bankanin 6deme talebini
lehtara bildirme bakimindan bir yakamlaluk
altinda olup olmadigi konusunda da dokt-
rinde ve Yargitay kararlarinda tartismalar
mevcuttur. Bir gorase gore, ozellikte ilk ta-
lepte 6deme kaydi bulunan banka teminat

MAKALELER

A

3 Muhammet Ali Guler, Teminat Me-
ktuplarinin Paraya Cevrilmesi, Yayin-
lanmamis Yuksek Lisans Tezi, Ankara
2011, s. 83.

DiPNOT

4 Vahit Dogan, Teminat Mektuplari,
Savas Yayinevi, Ankara, 2015, s. 406-
407.
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6 Bengisu Onder, Turk Hukuku’nda
Banka Teminat Mektuplari, Ankara
2011, p. 90.

7 The Court of Cassation, LD. no. 11.,
dated 27.11.2013, E. 2013/6844, K.
2013, 21462.

8 The Court of Cassation, LD. no. 11.,
dated T. 30.01.2001, E. 2001/679, K.
2001/663.

REASONABLE TIME FOR THE BANK’S FULFILLMENT OF OBLIGATION
TO PAY IN CASE OF SUBMISSION OF BANK LETTER OF GUARANTEE

letter of guarantee payable upon first de-
mand since the banks are under the obli-
gation of immediate payment, accepting
the existence of the obligation to notify the
beneficiary with the demand of payment
will be against to the nature of the relation-
ship between the bank and the acceptor.®
According to another view, due to the proc-
uration relationship between the bank and
the beneficiary it is expected that the bank is
under the obligation of fidelity so within this
obligation’s context, the bank shall protect
the beneficiary’s interest, it would be appro-
priate to notify the beneficiary.® The focus of
discussions for the bank being whether un-
der the obligation to notify the beneficiary is
after the notification, if the beneficiary resort
to interim measure, then, in case of the bank
abstain from payment and the possibility of
resulting for the acceptor to be unable of re-
ceiving the payment.

In case of the interlocutory injunction re-
garding beneficiary’s demand, there are dif-
ferent Supreme Court decisions regarding
the banks’ obligation to pay. For example,
in one of the jurisprudence of the Supreme
Court, it is not unlawful for the beneficiary to
resort to an interlocutory injunction in case
of a failure to fulfill the obligation to pay is
expressed as follows:

“[..](a)lthough the bank was supposed to
make an immediate payment on the date
of application but refused it, then justified
this action with the interim injunction given
by court on 13.06.2011, justifying that post
facto submission of an interim injunction
does not eliminate the obligation of com-
pensation concluded that the acceptance
of the case. The dispute between the parties
is gathered upon the matter of; the bank’s de-
lay in fulfilling the compensation claim and in
the meanwhile, in case of halting the payment
by taking an interim injunction, whether the
acceptor can request for claims or damages.
The request of an interim injunction is a court
decision that eliminates the drawbacks of im-
mediate payments. Therefore, it is not possi-
ble to claim the acceptor’s suffering damages
due to unlawful reasons, as a result of bank’s
delay whereas, what is supposed to be under-
stood from the interim injunction is whether
the acceptor has any compensation right or
not will be revealed as a result of a court deci-
sion, in other words, there is no damage due
to non-payment yet. For this reason, instead
of the decision on the judgement of dismissal
was supposed to be given but yet, the deci-
sion of acceptance of the case is a reason for
the annulment of the case.””

mektuplari bakimindan bankanin derhal
6deme yukumlulugu altinda olmasi sebe-
biyle bankanin, 6deme talebinin lehtara
bildirilmesi yonunde bir yukumlulagun
varliginin kabul edilmesi, banka ile muha-
tap arasindaki iliskinin niteligine aykirilik
teskil edecektir.® Diger bir goruse gore ise
bankaile lehtar arasindan bulunan vekalet
iliskisi kapsaminda bankanin lehtara karsi
bir sadakat yukumlulugu altinda oldugu-
nun kabulu gerekmekte olup, bu yuakum-
luluk kapsaminda lehtarin menfaatinin
korunabilmesi adina lehtara bildirilme bu-
lunmasi yerinde olacaktir.® Bankanin lehta-
ra 6deme talebine iliskin bildirim yakumlu-
lagu altinda olup olmadigi kapsamindaki
tartismalarin odak noktasi esasen bildirim
yapilmasi sonrasinda lehtarin ihtiyati tedbir
yoluna bagvurmasi halinde bankanin 6de-
meden kaginarak muhatabin alacagini elde
edemeyecek olmasi intimalidir.

Lehtann alacag ihtiyati tedbir kararinin
bankanin 6deme yukumlugune etkisi ba-
kimindan ise Yargitay'in farkli kararlari bu-
lunmaktadir. Ornegin Yargitay'in bir ictiha-
di bankanin, lehtarin alacagdi ihtiyati tedbir
karari dogrultusunda 6deme yukumlulu-
gunu yerine getirmemesinin hukuka ay-
kiriik teskil etmeyecegdi su sekilde ifade
edilmektedir:

“[...Jbankanin basvurunun yapildigi tarihte
derhal 6deme yapmasi gerekirken 6de-
meden kac¢indigi, daha sonra 13.06.2011
tarihinde mahkemece verilen tedbir ka-
rarini  6dememeye gerekge gosterdigi,
sonradan ibraz edilen tedbir kararinin
bankanin tazmin zorunlulugunu ortadan
kaldirmayacagi gerekgesiyle, davanin ka-
bulune karar verilmistir. Karari, davali veki-
li temyiz etmistir. Taraflar arasindaki sorun;
bankanin tazmin talebini yerine getirmede
gecikmesi ve bu arada ihtiyati tedbir karari
alinarak 6demenin durdurulmasi halinde,
muhatabin bankadan alacak veya zarar
ziyan isteyip isteyemeyecegdi noktasinda
toplanmaktadir. ihtiyati tedbir talebi der-
hal 6demenin sakincalarini ortadan kaldi-
ran bir mahkeme kararidir. Bu nedenle ban-
kanin gecikmesi sonucu, hukuka aykiri bir
nedenle muhatabin zarara ugradigi iddiasi
ileri suralemez. Kald ki intiyati tedbir karar-
nin verilmesinden anlasilan ise, muhatabin
bir tazmin hakkinin olup olmadiginin ancak
dava sonucunda ortaya c¢ikacagidir, diger
bir deyisle henuz 6dememe nedeniyle orta-
da bir zarar bulunmamaktadir. Bu nedenle
davanin reddine karar verilmesi gerekirken
davanin kabultune karar verilmesi olmamis,
bozmayi gerektirmistir.” 7
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In another decision of the Court of Cassation
following statements about the bank’s obli-
gation to pay will continue even if the bene-
ficiary gets an interlocutory injunction:

“[...] ()he bank is obliged to pay the letter of
guarantee upon the application of the ac-
ceptor with the issuance of a performance
security, as a rule by guaranteeing the ac-
tions and executions of the beneficiary
against the acceptor. However, payment
can be refused on the basis of pleas such
as risk ended and guarantee performance is
fully fulfilled. In fact, the matter of dispute in
regards to the letter of guarantee is not as-
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Yargitay'in diger bir kararinda ise lehtarin
ihtiyati tedbir karari almasi halinde dahi ban-
kanin 6deme yukumlulaguniun devam ede-
cegine iliskin su ifadeler yer almaktadir:
“[..]JKesin teminat mektubu duzenleyen
banka, lehtarin fiili ve edimlerini muhataba
kargi garanti etmis bulunmakla kural ola-
rak muhatabin basvurusu Uzerine teminat
mektubu bedelini 6demekle yukumladur.
Ancak, rizikonun sona erdigji ve garanti edi-
len edimin tamamen yerine getirildigi gibi
defilere dayanarak 6demeden kacinilabilir.
Oysa, uyusmazlik konusu teminat mektubu
ile ilgili olarak bu tur nedenle ileri suralmus

The request of an interim injunction is a court decision that
eliminates the drawbacks of immediate payments.

[htiyati tedbir talebi derhal 6demenin sakimcalarini ortadan
kaldiran bir mahkeme kararidir.

serted for these kinds of reasons. Although
the amount of the letter of guarantee is not
high so the payment must be paid imme-
diately, however the payment is not made
on the day of application and by using the
interlocutory injunction decision given after
the day as a justification and using it as a re-
fusal of payment, performance security will
not eliminate obligation of compensation of
the bank, the reversal the accurate decision
based on these grounds is not seen on site
so, plaintiff's attorney’s request of revision of
decision has to be accepted!...]"®

As understood from the Court of Cassation’s
relevant decision, although there is no con-
sensus on the effect of a beneficiary getting
an interlocutory injunction for the bank’s
obligation to pay, stated common point is
the payment to be made by the acceptor is
the payment that must be paid “immediate-
ly” by the bank. However, due to the term
immediately that has been used here has
no particular regulation in the legislation,
there are different opinions of the doctrines
regarding the banks’ reasonable time for an
obligation to pay. From the precedent juris-
prudence of the Court of Cassation as given
“Although the amount of the letter of guar-

degildir. Teminat mektubu meblaginin yuk-
sek olmamasi karsisinda ¢demenin derhal
yapilmasi gerektigi halde basvurunun yapil-
digi tarihte 6deme yapilmamasi ve bir gan
sonra verilen ihtiyati tedbir kararn gerekce
gosterilerek 6demeden kac¢inilmasi, banka-
nin kesin teminat mektubunu tazmin zorun-
lulugunu ortadan kaldirmayacagindan, bu
gerekcelere dayali bicimde verilen isabetli
kararin bozulmasi yerinde goérulmemekle,
davaci vekilinin karar duzeltme itirazlarinin
kabult gerekmistir [...]"8

Yuksek Mahkeme'nin ilgili kararlarindan da
anlasilacagi Uzere, her ne kadar lehtar tara-
findan inhtiyati tedbir karari alinmasinin ban-
kanin 6deme yukumlulugune etkisine iliskin
gorus ayriliklan bulunsa da her iki kararin da
ortak noktasi muhatabin yapacagi 6deme ta-
lebi sonrasinda banka tarafindan 6demenin
“derhal” yapilmasi gerektiginin ifade edil-
mesidir. Ancak, buradaki derhal ifadesinden
ne anlasilmasi gerektigine iliskin mevzuatta
6zel bir duzenleme bulunmuyor olmasi ne-
deniyle bankanin 6deme yukumlalagana
yerine getirmesi bakimindan verilmesi gere-
ken makul sure hususunda doktrinde farkli
gorusler bulunmaktadir. Yargitay'in ictiha-
dinda “(t)eminat mektubu meblaginin yuk-
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antee is not high so the payment must be
paid immediately, however the payment is
not made on the day of application [..]" un-
derstood from the statement that, the time
for “immediate” payment is the same day as
the acceptor’s application to the bank with
the demand of payment.® Reisoglu also has
the same opinion with the assertation in ac-
cordance with the provision in almost every
bank letter of guarantee, if the bank fails to
make the payment within the same day as
the demand for payment, it will be neces-
sary to pay legal interest for the period from
the written compensation claim - except the
claim day- until the payment day, the bank'’s
payment will be due and payable on the day
of request, that it should be carried out by
the bank.’ According to Dogan, the bank
has the right to put reservation or to refuse
arequest in case of reaching the conclusion
that the submission is not in accordance
with duly after an examination carried out. If
the bank prefers to put reservation, it does
not mean the refusal of payment but aims
to receive approval with a notification to
the beneficiary. However, this preference
does not imply that a reasonable time which
is five working days could be extended for
assessing the payment request.”” Accord-
ing to Durmaz, a distinction must be made
between the demand of the bank letter of
guarantee payment and reasonable time for

-
-

sek olmamasi karsisinda 6demenin derhal
yapilmasi gerektigi halde basvurunun yapil-
digi tarihte 6deme yapilmamasi [..]” seklin-
deyeralanifadeden “derhal” yapilacak 6de-
menin sUresinin muhatabin 6deme talebi ile
bankaya basvurdugu ayni gin oldugunun
kabul edildigi anlasiimaktadir.® Reisoglu da
bu goruste olup, hemen her teminat mektu-
bunda yer alan hukum dogrultusunda, ban-
kanin 6demeyi talep ile ayni gun igerisinde
yapmamasi halinde, yazili tazmin talebinden
-talep gunu harig- 6deme gunune kadar
gececek sure icin kanuni faiz 6demesi ge-
rekecegini ve bu kapsamda bankanin borcu
talep gununde muaccel olacagindan ayni
gun icerisinde 6demenin banka tarafindan
gerceklestirilmesi  gerektigini savunmak-
tadir.’ Dogan’a gore, bankanin, yapacagdi
incelemeler sonrasinda ibrazin usulune
uygun olmadigi kanaatine varmasi halinde
rezerv koyma veya talebi reddetme haklarn
bulunmaktadir. Banka, rezerv koymay: ter-
cih etmesi halinde, 6deme talebini reddet-
memekle birlikte, lehtara yapacagi bildirim
ile onay almayi amaglamaktadir. Ancak, bu
tercihi 6deme talebinin incelemesine iliskin
bes is gunluk makul surenin uzatilabilecegi
anlamina gelmeyecektir.” Durmaz’a goére,
teminat mektubunun 6deme istemiyle ibrazi
sonrasinda bankanin édeme yukumlulugu-
nu yerine getirmesi gereken makul sure ba-
kimindan bir aynm yapilmalidir. Buna gore,
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the bank to fulfill its obligation to pay after
the letter of guarantee. Hereunder, the rea-
sonable time expressed as “immediately”
in terms of bank letters of guarantee payable
upon first demand should be regarded as one
day, excluding the day of demand. In case of a
conditional bank letter of guarantee, it would
be appropriate to accept a reasonable time as
three days, considering the bank should behave
more attentively in terms of the obligation of as-
sessment.’? Yazoglu, on the other hand, does
not make a distinction regarding the types of
bank letters of guarantee within the reasonable
time of obligation to pay, but similarly affirms that
the bank should fulfill an obligation to pay imme-
diately upon demand for payment and that the
daily delays that may occur in accordance with
the conditions of the substantial event will not
exceed the reasonable time limit.”

Undoubtedly, if there is a regulation in the
content of the bank letter of guarantee that
the payment will be made after a certain peri-
od time, the bank will be able to pay within the
specified time.™

11l. CONCLUSION

Regarding the bank letters of guarantee,
there is no special regulation in the legis-
lation. Accordingly, there is a vagueness in
terms of the rules that should be applied to
bank letters of guarantee; in practice there
are different opinions that gain importance
in accordance with the process.

One of the most common issue related to
the bank letters of guarantee in practice is
related to the obligations that the bank must
fulfill in case of a written application made
to the bank by the acceptor if the risk guar-
anteed by the bank letter of guarantee is re-
alized. The first of these is related to wheth-
er the bank has an obligation to report the
demand for payment to the acceptor. Some
opinions argue that the bank is not obliged
to report the demand for payment to the
beneficiary, especially since it is accepted
that the bank is under the obligation to pay
immediately in terms of the bank letter of
guarantee payable upon first demand, also
there are different opinions that assert that
there is a procuration relationship between
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ilk talepte 6deme kaydi i¢ceren banka temi-
nat mektuplari bakimindan “derhal” olarak
ifade edilen makul sure, talep edilen gun
dahil olmamak uzere bir gun olarak kabul
edilmelidir. Sartli teminat mektubunun var-
i1 halinde ise bankanin inceleme yukum-
lalugu bakimindan daha 6zenli davranmasi
gerektigi dikkate alinarak makul surenin u¢
gun olarak kabul edilmesi yerinde olacak-
tir.2 Yazoglu ise, 6deme yukumlulaguane ilis-
kin makul sure kapsaminda banka teminat
mektubu turlerine yoénelik bir ayrima gitme-
mekle beraber, benzer sekilde, 6deme talebi
Uzerine bankanin 6deme yukuamluluguanu
derhal yerine getirmesi gerektigini belirt-
mekle olup, somut olayin sartlarina gore ya-
sanabilecek bir gunluk gecikmelerin makul
sUrenin sininni asmayacagi gorusundedir.™

Hic kuskusuz, banka teminat mektubunun
iceriginde 6demenin, muhatabin 6deme ta-
lebinde bulunmasinda belirli bir stre sonra
yapilacagina dair bir duzenleme bulunmasi
halinde banka, belirlenen sure icerisinde
6deme yapabilecektir.™

11l. SONUC

Banka teminat mektuplarna iliskin olarak
ilgili mevzuatta yer alan 6zel bir duzenleme
bulunmamaktadir. Buna bagli olarak, banka
teminat mektuplarina uygulanmasi gereken
kurallar bakimindan bir belirsizlik s6z konu-
su olup; uygulamada isleyis dogrultusunda
agirlik kazanan birtakim gorusler mevcuttur.

Banka teminat mektuplarna iliskin olarak
uygulamada en ¢ok karsilasilan sorunlardan
biri, banka teminat mektubu ile gvence al-
tina alinan riskin gerceklesmesi halinde mu-
hatabin bankaya yapacagi yazili basvuru ile
odeme talebinde bulunmasi halinde banka-
nin yerine getirmesi gereken yukumlalukle-
re iliskindir. Bunlardan ilki, bankanin 6deme
talebini lehtara bildirme yukamlulagunun
var olup olmadigi hususuna iliskindir. Ozel-
likle ilk talepte 6deme kaydi bulunan banka
teminat mektuplari bakimindan bankanin
derhal 6deme yukuamlulugu altinda oldugu
kabul edildiginden bankanin lehtara 6de-
me talebini bildirme yukumlulagu bulun-
madigini savunan gorusler olmakla birlikte,
muhatap ile banka arasinda bir vekalet ilig-
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the acceptor and the bank and in this con-
text it would be appropriate for the bank to
notify in accordance with the obligation of
fidelity. At this point, one of the most import-
ant issues is to notifying the beneficiary or
not is related to the interlocutory injunction.
As a matter of fact, after the bank notifies
the beneficiary’s request of payment to the
beneficiary, the beneficiary may litigate to
take an interlocutory injunction in order for
the bank to pay. In the presence of an inter-
locutory injunction which will be taken by
the beneficiary, there are different opinions
of both in the doctrine and Supreme Court
decisions in terms of the effect of the deci-
sion on the bank’s obligation to pay. In case
of interlocutory injunction, Supreme Court
decisions are asserting that the bank’s refus-
al of payment is lawful if an interlocutory in-
junction is taken, but there are also Supreme
Court decisions which states that the bank
has to fulfill the obligation to pay immediate-
ly even in the presence of an interlocutory
injunction.

To conclude, after the bank carries out pro-
cedural reviews, if there is a duly demand
of payment detected and there are no rea-
sonable reasons for the bank to refuse pay-

kisi oldugunu ve bu kapsamda bankanin
sadakat yukumlulugu geregi bildirimde
bulunmasinin yerinde olacagini savunan
gorusler de mevcuttur. Burada lehtara
bildirim yapilip yapilmamasi hususunun
onem arz ettigi noktalardan biri ihtiyati
tedbir kararina iligkindir. Nitekim, ban-
kanin lehtara 6deme talebini bildirmesi
akabinde lehtar, bankanin 6deme yap-
masini amaciyla ihtiyati tedbir karari
alma yoluna basvurabilecektir. Lehtar ta-
rafindan alinacak bir ihtiyati tedbir kara-
rinin varligi halinde, s6z konusu kararin
bankanin 6deme yukumlulugune etkisi
bakimindan da gerek doktrinde gerekse
de Yargitay kararlarinda gorus ayriliklan
s6z konusudur. ihtiyati tedbir karari alin-
masl halinde bankanin 6demeden kagin-
masinin hukuka uygun oldugunu ifade
eden Yargitay kararlari olmakla birlikte,
ihtiyati tedbir kararinin varligi halinde
dahi bankanin 6deme yukumlulagunu
derhal ifa etmesi gerektigine iliskin Yar-
gitay kararlari da mevcuttur.

Son olarak, bankanin yapacag sekli incele-
me sonucunda usuline uygun bir 6deme
talebinde bulunuldugunun tespit edilmesi
ve bankanin 6deme yukumlulugunden ka-
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ment, then there are different opinions of
the doctrine and the Supreme court deci-
sions regarding the bank'’s reasonable time
to fulfill the obligation to pay. When the
Supreme Court decisions are assessed, it is
understood that the bank is considered to
be under the obligation to pay immediate-
ly, especially in the cases of the bank letters
of guarantee payable upon first demand
where the acceptor resorts to the bank with
a demand for payment. Nevertheless, there
are changing opinions in the doctrine for
the reasonable time of the bank’s fulfilling of
obligation of payment between one to five
days regarding how many days should be
understood from the expression of “imme-
diately”.

y
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cinmasini gerektirebilecek sebeplerin var
olmadiginin anlasilmasi halinde, bankanin
odeme yukumlulugunu ifa etmesi gere-
ken makul surenin ne oldugu konusunda
da doktrinde ve Yargitay kararlarinda farkli
gorusler vardir. Yargitay kararlari incelendi-
ginde, muhatabin 6deme talebi ile bankaya
basvurusu halinde, 6zellikle ilk talepte 6de-
me kaydi iceren banka teminat mektuplari
bakimindan, bankanin “derhal” 6deme yu-
kumlulugu altinda oldugunun kabul edildi-
@i anlasilmaktadir. Bununla birlikte, “derhal”
ifadesinden kag guin anlasilmasi gerektigine
iliskin olarak doktrinde, bankanin 6deme yu-
kumlulugunu ifa etmesi gereken makul stre
bakimindan bir ila bes gun arasinda degisen
gorusler yer almaktadir.
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