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ABSTRACT

Following the rapid advance of technology in recent
years, there has been a noticeable increase in the
number of studies on artificial intelligence. It is, how-
ever, relatively new to Turkish law. Developments in
the field of artificial intelligence have led to new devel-
opments in the field of law, or to revisions in current le-
gal areas, covering issues of artificial intelligence; one
such area is intellectual and industrial rights law. This
study will examine whether the products produced
by artificial intelligence can be classified as works as
defined within the scope of the Code No. 5846 on In-
tellectual and Artistic Works (“Code No. 5846"), and,
through a discussion on the status of artificial intelli-
gence as person, whether the products of artificial
intelligence can be protected within this framework.
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OZET

Son yillarda buyuk bir hizla ilerleyen teknolojinin
bir sonucu olarak yapay zeka calismalar Turk hu-
kuku bakimindan gorece yeni olmakla birlikte, kisa
sUrede yadsinmayacak bir gelisme gostermekte-
dir. Yapay zeka alaninda yasanan bu gelismeler
hukuk alaninda yeni gelismelere sahne olmakta
veya mevcut alanlarin yapay zeka meselelerini
kapsamina alarak revize edilmesini saglamaktadir;
bu alanlardan biri de fikri ve sinai haklar hukuku-
dur. Bu calisma kapsaminda yapay zeka tarafin-
dan uretilen urunlerin 5846 sayili Fikir ve Sanat
Eserler Kanunu (“FSEK") kapsaminda eser sayilip
sayllmayacagq, yapay zekanin kisilik stattsu Uze-
rinden tartisilarak bu kapsamda bir koruma alani
bulunup bulunmadigi hususu irdelenecektir.
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The encroachment of artificial intelligence into social life has led to an increase in the
debate on artificial intelligence. Studies carried out in 2016 predicted that the trade
volume of artificial intelligence sector would rise from $8.2 billion to $70 billion by 2020
and this number is on the increase.

i)

Yapay zeka alanindaki gelismelerin sosyal hayatta da yer bulmasi, yapay zeka iizerine
yapilan tartismalar: artirmistir. 2016 yilinda yapilan calismalarda, yapay zeka sektoriiniin
2020 yilina kadar 8.2 milyar dolardan 70 milyar dolara yiikselecegi seklinde ongoriilere yer
verilmisti ve bu rakam gittikce de artmaktadir.
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I.INTRODUCTION

The encroachment of artificial intelligence
into social life has led to an increase in the
debate on artificial intelligence. Studies
carried out in 2016 predicted that the trade
volume of artificial intelligence sector would
rise from $8.2 billion to $70 billion by 2020
and this number is on the increase. Indeed,
from driverless cars? already in use in vari-
ous countries around the world to machine
learning used to improve health services,® to
online shopping sites that give advice
on what financial products to buy,* ar-
tificial intelligence appears in every
aspect of our lives.’ In addition, the
new products, works and inventions
created with artificial intelligence raise
questions. All these issues require the
legal ramifications of artificial intelli-
gence from different perspectives.

One of the debates regarding artificial
intelligence covers intellectual prop-
erty law. In addition to the intellectual
and industrial perspective of the type
of legal regime that should be applied
to artificial intelligence products, the
debate also covers what provisions for
works or inventions produced by arti-
ficial intelligence without direct hu-
man intervention should be applied.
Currently, only works produced by

I. GiRiS

Yapay zeka alanindaki gelismelerin sosyal
hayatta da yer bulmasi, yapay zeka tzerine
yapilan tartismalar artirmistir. 2016 yilinda
yapilan calismalarda, yapay zeka sektoru-
nun 2020 yilina kadar 8.2 milyar dolardan
70 milyar dolara yukselecegi seklinde 6ngo-
rulere yer verilmisti’ ve bu rakam gittikce de
artmaktadir. Nitekim dunyada c¢esitli tlkeler-
de hélihazirda kullanilmakta olan surtcusuz
arabalardan? saglik hizmetlerini gelistirmek
icin kullanilan makine 6grenimlerine?, finan-
sal sistemlerden almamiz gereken urunlerle
ilgili bize tavsiye veren cevirim ic¢i aligveris
sitelerine* yapay zeka hayatimizin her ala-
ninda karsimiza ¢ikmaktadir.® Bu kapsamda
yapay zeka hayatimizin her alanina dahil ol-
dugu gibi bizzat yapay zeka tarafindan yeni
urunlerin, eserlerin ve buluslarin gerceklesti-
rilmesi sorunu gindeme gelmektedir. Butin
bu hususlar, yapay zekaya iliskin farkli acilar-
dan hukuki calismalarin yapilmasini gerekli
kilmaktadir.

Yapay zeka tartismalarinin yasandigi hukuk
alanlarindan biri de fikri mulkiyet hukuku
alanidir. Zira yapay zeka urtnlerinin fikri ve
sinai acidan nasil bir hukuki rejime tabi ola-
ca@l sorusunun yani sira bir insan mudaha-
lesi olmaksizin dogrudan yapay zeka tara-
findan uretilen eser veya buluslara hangi
hukumlerin uygulanacagi da tartisilmakta-
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natural persons are protected under the
Intellectual and Artistic Works Code num-
bered 5846 (“Code No. 5846"). Within the
scope of Code No. 58486, this study discuss-
es whether artificial intelligence should be
considered an independent “personality”
and whether works produced by artificial in-
telligence should be protected by the Code.

I1. ARTIFICIAL
INTELLIGENCE AND THE
PROBLEM OF LEGAL
PERSONALITY

The concept of artificial intelligence, first
coined by American computer scientist John
MccCarthy, is, in the most general sense, de-
fined as systems that can perform functions
that normally require aspects of human
intelligence such as perception, learning,
development, creativity, communication,
decision-making, and inference.” In other
words, the concept of artificial intelligence,
as a sub-branch of computer science, can
be defined as machines capable of using
problem solving abilities that are unique to
humankind and of imitating what humans
can do.® Accordingly, artificial intelligence
is a human-created entity that is capable of
performing and producing as humans do.

P
»
Ly

dir. Bilindigi Uzere sadece gercek kisiler ta-
rafindan ortaya konulan eserler, 5846 sayili
Fikir ve Sanat Eserler Kanunu (“FSEK”)¢ kap-
saminda koruma altindadir. Bu ¢alisma kap-
saminda yapay zekanin FSEK cercevesinde
bir “kisilik” olarak kabul edilip edilmemesi
hususu ile yapay zeka tarafindan yapilan
eserlerin FSEK kapsaminda korunmasi hu-
susu ele alinacaktir.

11. YAPAY ZEKA VE
KiSiLIK SORUNU

ilk defa Amerikali bilgisayar bilimci John Mc-
Carthy tarafindan ortaya atilmig olan yapay
zeka kavrami en genel anlamda, algilama,
ogrenme, gelistirme, yaraticilik, iletisim kur-
ma, karar verme, sonug ¢ikarma gibi normal-
de insan zekasini gerektiren islevleri yerine
getirebilen sistemler olarak tanimlanabilir.”
Bilgisayar biliminin bir alt dali olan yapay
zeka kavrami, insanlara 6zgu problem ¢o6z-
me yetenegdinin, makineler tarafindan da
gerceklestirilebildigi, insanlarin yapabildik-
lerini taklit edebilen makineler olarak tanim-
lanabilir2 Buna gore, yapay zeka insan eliyle
olusturulmus, insana 6zgu sekilde faaliyetler
gosterip uretebilen varliklardir. Dogada insan
haricinde dustnebilen varliklar bulunmakla
birlikte, insan zekasi dahilinde ve iradesi kap-
saminda Uretim yapabilen canli/cansiz form
mevcut degildir. Bir diger ifadeyle zeka yalniz-
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PROTECTION OF ARTIFICIAL INTELLIGENCE PRODUCTS
UNDER THE LAW ON INTELLECTUAL AND ARTISTIC WORK

Although there are other creatures in nature
that can think, there is no living/inorganic form
that can produce with human intelligence and
within the scope of its will. In other words, in-
telligence is not only unique to humans; it is
an ability found in many living things in the
nature. However, as a rule, the ability to create
intellectual works as a result of intelligence is
unique to humans.

As a result of the development of the concept
of artificial intelligence, the specificity of intelli-
gence to humankind has become debatable.
Artificial intelligence is not bound by the limits
drawn toit; rather it acts in new ways and inde-
pendently of those limits and produces things
as a consequence of its activities. Artificial in-
telligence proceeds to the next step by using
the information and documents uploaded to
it by its producer as the “knowledge” and “ex-
perience” that a human would use during the
production process of intellectual works and
it creates a product. In Turkish law, recogniz-
ing products made by artificial intelligence as a
“right” of the artificial intelligence is a legal matter
as capacity to have rights and obligations is the
consequence of legal personality.

Personality status in Turkish Law is recog-
nized by law for natural and legal persons.
But a short review of the issue in legal histo-
ry shows that the concept of “legal person-
ality” as an abstract personality emerged in
a very recent period. Due to changing com-
mercial, economic, and social conditions,
the law/rules of law had to change to fill
gaps created by the changing legal order.
With the intensification of social relations
and the increase of complex and continu-
ous relations, abstract legal concepts were
needed.® The emergence of the concept
of legal personality is the result of the fact
that the structure of society has reached a
certain stage, that the idea of gathering has
been born for a continuous purpose™ and
that this purpose can be better served by an
entity that has the right to be independent
of natural persons. With the acceptance of
the concept, being capable of rights and
obligations has ceased to be unique to an
individual and has become unique to “per-
son”. " In a way, the concept of person has
now lost the quality of being the one-to-one
equivalent of the concept of a human.

Today's technological and socio-cultural
developments and changes make the dis-
tinction between natural and legal persons
inadequate and debatable. Use of “intelli-
gence” and discussions regarding the con-

ca insana 6zgu olmayip dogadaki bircok can-
lida bulunan bir yetidir. Bununla birlikte kural
olarak zekanin neticesinde fikri eser meydana
getirebilmek insana 6zgudur.

Yapay zeka kavraminin gelistirilmis olmasi-
nin neticesinde, zekanin insana 6zgullugu
tartisilir hale gelmistir. Yapay zekalar kendi-
lerine ¢izilen sinirlarla bagli kalmayarak yeni
ve bu sinirlar acisindan farkli sayilabilecek
faaliyetlerde bulunmakta ve bu faaliyetlerin
neticesinde “Orun” meydana getirmekte-
dir. Bu kapsamda yapay zekalar, Ureticisi
tarafindan kendisine yuklenen bilgileri ve
belgeleri, insanin fikri eser tretim surecinde
kullanmis oldugu “bilgi” ve “tecrube” gibi
kullanarak bir sonraki adima ge¢cmektedir
ve bir rtin ortaya ¢ikarmaktadir. Yapay zeka
tarafindan ortaya konulan urunlerin bir hak
olarak taninabilirligi ise kisilik ile ilgili bir hu-
kuki meseledir. Zira Turk Hukukunda hakla-
ra ve borclara ehil olmak, kisiligin bir sonucu
olarak ongoéralmustar.

Bilindigi gibi, Turk Hukukunda kisi olma sta-
tusu, hukuk duzeni tarafindan gercek kisile-
re ve tuzel kisilere taninmistir. Ancak hukuk
tarihi acisindan kisa bir degerlendirme yapil-
diginda, bir soyut kisilik olarak “tuzel kisilik”
kavraminin oldukgca gec bir dénemde tam
anlamiyla ortaya ciktigi soylenebilir. Degi-
sen ticari, ekonomik ve sosyal sartlar nede-
niyle hukukun/hukuk kurallarinin  gunluk
ihtiyaclar karsilamamasi ya da ihtiyaclara
karsilik vermek noktasinda eksik kalmasi hu-
kuk duzeninde degisiklik yapilmasini gerek-
tirmistir. Toplumsal iligkilerin yogunlasmasi,
karmasik ve sureklilik arz eden iligkilerin
artmasi ile soyut hukuk kavramlarina gerek-
sinim duyulmustur.® Tazel kisilik kavraminin
ortaya ¢ikmasi, toplum yapisinin belirli bir
asamaya gelmis olmasinin, surekli biramaca
hizmet ve bu amag icin birlesme dustncesi-
nin dogmasinin ve bu amaca daha iyi hizmet
edilebilmesinin gercek kisilerden bagimsiz
olarak hak ehliyetini haiz bir varliga gerek
duyulmasi neticesinde olmustur.’ Kavramin
kabulu ile hak ve borglara ehil olma “insan”a
6zgu olmaktan c¢ikmis, “kisi"ye 6zgu olmus-
tur.” Boylece kisi kavrami artik insan kavrami-
nin birebir karsiligi olma niteligini kaybetmistir.

Gunumuzde yasanan teknolojik ve sos-
yo-kultarel gelismeler ve degisimler, artik
gercek ve tuzel kisi seklindeki ayrimini da ye-
tersiz kilmakta ve tartigilir hale getirmektedir.
Bu kapsamda “zeka” kullanimi ve bagimsiz
Uretim yetenedi olan yapay zeka acgisindan
kisilik kavrami tartismalari yasanmaya de-
vam etmektedir.
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cept of personality in terms of artificial intelli-
gence capable of independent production
continue to take place.

There are three basic positions regarding the
personality problem of artificial intelligence.
The first position is that artificial intelligence is
property and therefore owned by its produc-
er.? This position argues that artificial intel-
ligence cannot have rights and powers and
that it cannot be accepted as a “person” with-
in the legal system; in other words, it can only
be the subject of rights.™ In this context, artifi-
cial intelligence is accepted as the property of
the engineer who invented it." Therefore the
rights arising from any work being produced
and developed by that artificial intelligence
belong to the engineer. However, this opinion
has been criticized for lacking in some ways.
Even though artificial intelligence emerged as
a product of a person, it cannot be seen as a
mere property in situations where intelligence
is used and produced independently of the
one that produces the artificial intelligence it-
self.® That artificial intelligence is produced in-
dependently of its producer prevents us from
accepting artificial intelligence as property.

Another position raised within the doctrine
on the legal status of artificial intelligence is
the view of slavery.'® According to this, even
if artificial intelligence is not seen as a simple
property, it cannot and should not go beyond
the status of being the property of its manu-
facturer because it is a human made creature.
Referring to the principles of slavery law as ap-
plied historically, this view is essentially based
ontheideathatitis not right to give artificial in-
telligence the same degree of rights as human
beings and that, by granting artificial intelli-
gence the status of slaves, the rights and pow-
ers of artificial intelligence belong to the man
who owns the artificial intelligence." In other
words, this idea is defended on the basis of
the view that artificial intelligence producers
have the right to possess it because artificial
intelligence is also the result of human labor.
But the adequacy of accepting artificial intelli-
gence that can make autonomous decisions'
and act independently as slaves of the human
who produced it is also controversial. In other
words, criticism of the idea that artificial intel-
ligence should be considered as a property
may be valid here.

Another new emerging position arguing
artificial intelligence should be recognized
as personality is the “electronic personal-
ity” view." This position argues that a new
concept of personality is needed for artifi-

Yapay zekanin kisiligi problemi, genel olarak
uc temel goérus cercevesinde tartisilmak-
tadir. Buna gore ilk gorus, yapay zekalarin
esya oldugu, bu sebeple ureticisinin mul-
kiyetinde bulundugu yénundedir.'? Yapay
zekanin esya oldugunu savunanlar, yapay
zekanin hak ve yetkilere sahip olamayaca-
gini, hukuk sistemi icerisinde “kisi” olarak
var olamayacagini, bir diger ifadeyle ancak
hakkin konusu olabilecegini kabul etmek-
tedirler.” Bu kapsamda yapay zeka, hukuk
sistemi icerisinde onu icat eden bilim insa-
ninin “egyasi” olarak kabul edilmektedir.™
Bu kabulun sonucu olarak yapay zeka tara-
findan uretilen ve gelistirilen herhangi bir
eserin olmasi halinde, eserden dogan hak-
lar bu bilim insanina ait olacaktir. Ancak bu
gorus bazi acilardan eksik bulunmakta ve
elestirilmektedir. Zira her ne kadar yapay
zeka bir kisinin arunu olarak ortaya ¢ikmisg
olsa da kendisini Uretenden bagimsiz olarak
zeka kullandigi ve Uretim yaptigi durumlar-
da, salt bir esya olarak gorulemeyecektir.™
Bu noktada Ureticisine bagli kalmadan trun
meydan getirmesi yapay zekanin esya ola-
rak kabul edilmesinin yeterli olmadigini du-
sundurmektedir.

Yapay zekanin hukuki statusuyle ilgili dokt-
rinde ortaya atilan bir diger goérus ise, kole-
lik gorasuduar. Buna gore, yapay zekalar
basit birer esya olarak goérulmese bile bun-
lar insan elinden ciktiklar icin Ureticilerin
mali olma konumundan 6teye gecemezler,
gecmemelidirler. Bu gorus esasen onceki
tarihlerde uygulanmis kolelik hukukuyla il-
gili esaslar kabul ederek yapay zekaya kisi-
lik atfetmenin insanla ayni derecede haklar
vermenin dogru olmadig, bu sebeple yapay
zekalara kole statusua verilerek haklarinin ve
yetkilerinin yapay zekanin sahibi olan insa-
na ait oldugu dusuncesine dayanmaktadir.”
Bir diger ifadeyle bu dustince, yapay zekalar
da bir insanin emegi sonucu ortaya ¢iktigin-
dan yapay zeka ureticilerinin onlara sahip
olma hakki oldugu goérusu temelinde savu-
nulmaktadir. Ancak otonom karar alabilen
ve iradi olarak hareket eden yapay zekala-
r1, Uretici insanin kolesi olarak kabul etmenin
yeterliligi de tartismalidir. Bir diger ifadeyle
yapay zekanin esya olarak kabul edilmesini
savunan goruse yoneltilen elestiriler burada
gecerli olabilmektedir.

Yapay zekalara kisilik taninmasi gerektigini
savunan ve yeni ortaya ¢ikmis olan diger bir
gorus “elektronik kisilik” gorusuduar.’ So6z
konusu gorus, “tuzel kisilik” kavraminin orta-
ya cikigi gibi, yapay zekalar icin de yeni bir
kisilik kavramina ihtiya¢c duyuldugunu be-
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PROTECTION OF ARTIFICIAL INTELLIGENCE PRODUCTS

UNDER THE LAW ON INTELLECTUAL AND ARTISTIC WORK

cial intelligence, as indeed the concept of
“legal personality” was in the first place. In
fact, a report of the Legal Affairs Committee
of the European Parliament dated 27 Janu-
ary 2017 recommended that artificial intelli-
gence could be given electronic personality
as a new type of personality independent of
legal personality and natural personality.?°
Supporters of electronic personality argue
that economic rights should belong to the
artificial intelligent unit. Subsequently, if
that artificial intelligence unit were to cause
harm, it would be responsible for compen-
sating for the damage from that asset.?' So
protection of third parties against any dam-
age caused by artificial intelligence and its
products shall be provided within this con-
text. The “euRobotics” group defends that
it should not be possible for artificial intelli-
gence or robots with artificial intelligence to
gain the legal status humans enjoy.?? How-
ever, this does not negate the possibility of
creating a special legal status for artificial
intelligence. Such a legal status for artificial
intelligence would ensure that artificial intel-
ligence is entitled to rights and obligations
in the same way as legal entities.?® For exam-
ple, in parallel with the legal entity, the as-
sets to be acquired as a result of the product
of artificial intelligence, including intellectu-
al property rights, would be considered to
belong to the artificial intelligence. Accord-
ing to this proposal, a regulation specific to
artificial intelligence would be able to elimi-
nate the existing uncertainty and confusion.

lirtmektedir. Nitekim Avrupa Parlamentosu
Hukuk isleri Komitesi tarafindan yayimlanan
27 Ocak 2017 tarihli raporda da yapay zeka-
ya, tuzel kisilikten ve gercek kisilikten farkl
yeni bir kisilik tura olarak elektronik kisilik
verilmesi onerilmektedir.?® Elektronik kisilik
gorusune gére maddi haklar yapay zekaya
ait olacaktir. Bu sekilde, yapay zekanin her-
hangi bir kimseye zarar vermesi durumunda
zarar bu malvarligindan karsilanabilecek-
tir.2" Bu halde yapay zekanin urunlerinin ve
yapay zekalarin meydana getirmis oldugu
zararlara kargi uguncu kisilerin korunmasi
bu kapsamda saglanmis olacaktir. Elektro-
nik kisilikle ilgili “euRobotics” grubu tarafin-
dan savunulan goruse gore, yapay zekalarin
veya yapay zekaya sahip robotlarin insan-
lara ait hukuki statuyu kazanmasi su anda
mumkan olmamaktadir ve olmamalidir.??
Ancak bu durum yapay zekalar agisindan
6zel bir hukuki statiinun yaratilmasina engel
degildir. Burada, yapay zekalar icin olustu-
rulacak bu 6zel hukuki stat(, yapay zekala-
rn da tuzel kisiler gibi hak ve borglara ehil
olmasini saglayacaktir.?® S6z gelimi tuzel ki-
silik ile paralel olarak; yapay zekanin trunu
neticesinde elde edilecek malvarliginin, fikri
haklan da kapsayacak sekilde yapay zekaya
ait oldugu kabul edilecektedir. S6z konusu
oOneri dogrultusunda yapay zekalara 6zgu
yapilacak bir duzenleme ile mevcut belirsiz-
ligin ve karmasanin giderilmesi saglanabile-
cektir.
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I1l. THE QUALIFICATION
OF “WORK"” IN RELATION
TO ARTIFICIAL INTELLI-
GENCE PRODUCTS

Intellectual and artistic works are as old as
human history but the recognition of rights
and patronage to the owners of rights and
the regulation of this area by law was only
possible after the Renaissance period.?* As
a result of the reproduction of ideas and
works of art, regulations and various chang-
es were made in this area. In Turkey, intellec-
tual rights are regulated in Code no 5846,
but the Code does not include a definition
of intellectual rights. Intellectual rights in a
broad sense include intellectual products
such as inventions, utility models, and de-
signs but in a narrow sense they are rights
on ideas and works of art, which are subject
to legal protection without any requirement
for a prior condition such as registration. For
legal protection of an intellectual product, it
must first be the “tangible result” of the cre-
ative intellectual work of its owner. Hirsch
states that “an intellectual product is import-
ant in the legal field only if it is a commodity
which is subject to possession”.? It should
also be noted that the right we call intellec-
tual property is not the state of the idea on
materialized goods. Essentially the protect-
ed legal value is the idea itself. An intellectu-
al right is a right over one's creations based
on his/her thought and artistic skill. For this
reason, it is important that the idea underly-
ing the resulting product is original and the
only one of its kind. What is protected under
Code No. 5846 is the way in which an idea
is expressed through.? The originality of the
expression of the idea is not the idea itself,
rather the way it is expressed.?”

According to Code No. 5846, an intellectual
and artistic work is any kind of intellectual
and artistic product carrying the characteris-
tics of its owner and falling into the category
as awork of either science and literature, mu-
sic, or fine arts and cinema. In Article 1/B of
Code no. 5846, work is defined as “all kinds
of ideas and art products which are consid-
ered as works of science and literature, mu-
sic, fine arts or cinema, which comprise the
characteristics of the person(s).” A product,
created as a result of personal effort, must
contain the characteristics of the owner and
must be listed among the titles listed as limit-

111. YAPAY ZEKA
URUNLERININ “ESER”
NIiTELiGI

Fikir ve sanat eserleri insanlik tarihi kadar
eski olmalarina ragmen haklarin sahip-
lerine haklarin ve himayenin taninmasi,
bu alanin yasalarla duzenlenmesi ancak
Ronesans déneminden sonra mumkun
olabilmistir.?* Fikir ve sanat eserlerinin
¢ogaltilmaya baslanmasi sonucunda bu
alandaduzenlenmelere ve gesitlidegisik-
liklere gidilmistir. Ulkemizde fikri haklar,
5846 sayili FSEK'te duzenlenmis olmakla
birlikte kanun koyucu yasa metninde bir
fikri hak tanimi yapmis degildir. Fikri hak-
lar genis anlamda bulus, faydali model,
tasarim gibi fikri trtnleri de kapsamakla
birlikte, dar anlamda fikir ve sanat eser-
leri tzerindeki haklar olup, tescil gibi bir
on kosula gerek olmaksizin koruma ko-
nusu olurlar. Bir fikri trnun hukuken ko-
runmasi i¢in 6ncelikle sahibinin yaratici
fikri calismasinin “somut sonucu” olmasi
gerekir. Hirsch bu durumu, “fikri bir artn
ancak temelluke elverisli bir meta oldugu
takdirde hukuk sahasinda énem kazan-
maktadir” seklinde ifade etmektedir.?®
Yine belirtmek gerekir ki fikri mulkiyet
dedigimiz hak, fikrin cismanilesmis esya
uzerindeki hali degildir. Esasen korunan
hukuki deger fikrin kendisidir. Fikri hak,
kisinin dusunce ve sanat becerisine da-
yanan yaratimlari Uzerindeki haktir. Bu
nedenle ortaya ¢ikan dranun temelinde
yatan fikrin orijinal ve nev-i sahsina mun-
hasir olmasi 6nem arz etmektedir. FSEK
kapsaminda korunan, fikir ile birlikte fikrin
ifade edilis bigimidir.?® Fikrin ifade ediligin-
deki orijinallik ise fikirden degil, ifade edi-
lis biciminden kaynaklanan ozelliktir.?”

FSEK’e gore fikir ve sanat eseri, eser sa-
hibinin hususiyetini tasiyan, ilim ve ede-
biyat, musiki, guzel sanatlar ve sinema
eserleri turlerinden birisinin icine giren
her nevi fikir ve sanat urunuadur. FSEK,
1/B maddesinde eser, “(s)ahibinin hu-
susiyetini tasiyan ve ilim ve edebiyat,
musiki, guzel sanatlar veya sinema eser-
leri olarak sayilan her nevi fikir ve sanat
mahsulleri” seklinde tanimlanmaktadir.
Kuskusuz sahsi bir caba sonucu ortaya
¢cikacak olan urun, sahibinin hususiyeti-
ni tagimali ve Kanun maddesinde sinirli
olarak sayilan basliklar arasinda yer al-
malidir. Ancak sahsi bir caba sonucunda
olusan her urune “eser” muamelesi ya-
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ed in the above mentioned article. However,
every product formed as a result of personal
effort is not treated as a “work” as there is no
legal benefit in protecting a product as an
artistic work that can be simply created by
anyone with an average skill level.

The very general definition provided in Code
no. 5846 is not very descriptive but the pro-
tection of an intellectual product as a work
is subject to certain conditions based on the
legal definition. These conditions are, in short,
to contain the owner's characteristics, to be
perceptible by third parties, and to be includ-
ed in one of the classes considered as works
in the Code. In terms of Turkish legislation, a
work should possess each of these condi-
tions. The problem of whether artificial intelli-
gence products constitute “work” should also
be evaluated within the framework of these
conditions. However, the fact that artificial in-
telligence can be considered the owner of the
work independently of the person who invent-
ed it requires a detailed examination of the first
condition of the work, which is “containing the
owner's characteristics”.

The requirement for a work to contain the
owner's characteristics is an important point
in relation to establishing a link between the
owner of the work and the work itself. If there
were no causal link between owner and work,
the work would not be protected under Code
No. 5846. Characteristics of the owner refers to
the element of “innovation”, one of the basic
principles applicable in the field of intellectual
property rights. That the work should contain
its owner’s characteristics is generally accept-
ed as a subjective element. It is called a sub-
jective element because it relates to the intel-
lectual effort of the author and his/her ability to
create. A work must present the “personality”
and “individuality” or “creative contribution”
of the owner.?® Products that cannot be cre-
ated by everyone, that is to say, products that
have a speciality, must be protected and can
only be described as works under the law. If a
product is capable of being produced by any-
one, there will be no legal benefit in protecting
the product as it will not bear any characteris-
tic of the owner. The characteristic feature that
the work must have is that it is a characteristic
that originates from the person who created it.
Given this, as a result of the characteristics of
work, the person who creates a work must be
a “natural” person.

pilmamalidir. Herkes tarafindan ortalama
bir beceri seviyesiyle gayret edildigi tak-
dirde basitgce meydana getirilebilecek bir
arunan eser olarak korunmasinda her-
hangi bir hukuki yarar mevcut degildir.

Kanun maddesinde yer alan tanimin ¢ok
aciklayici olmadigi bir yana, yasal tanim-
dan hareketle bir fikri trinan eser olarak
korunabilmesi belirli sartlara baglanmis-
tir. Bu sartlar kisaca; sahibinin hususiye-
tini tasima, acuncu kisiler tarafindan al-
gilanabilir olma ve Kanun’da eser olarak
sayilan siniflardan birine dahil olmadir.
Turk mevzuati agisindan bir eserin vU-
cuda gelmesi ancak bu sartlarin birlikte
bulunmasi kosuluyla mumkundur. Yapay
zeka urunlerinin “eser” teskil edip etme-
me problemi de suphesiz ki bu sartlar
cercevesinde degerlendirilmelidir. An-
cak yapay zekalarin, kendisiniicat eden
kisiden bagimsiz olarak eser sahibi sa-
yilabilmesi konusu, eserin ilk sarti olan
“sahibinin hususiyetini tagsima” sartinin
detayli incelemesini gerektirmektedir.

Eser sahibinin hususiyetini tagimasi sarti,
eser sahibi ile eser arasindaki bagi kuran
ve inceleme konumuzla ilgili olarak 6nemli
bir noktada yer almaktadir. Eser ile sahibi
arasinda illiyet bagi bulunmadigr hallerde,
eser FSEK kapsaminda bir korumadan ya-
rarlanamaz. Sahibinin hususiyetini tasima,
fikri mulkiyet haklari alaninda gecerli olan
temel ilkelerden “yenilik” unsurunu ifade
eder. Sahibinin hususiyetini tasimasi ge-
nel anlamda subjektif unsur olarak kabul
edilmektedir. Subjektif unsur dememizin
sebebi eser sahibinin fikri cabasina ve ya-
ratma yetenegine iliskin olmasidir. Eser,
sahibinin “kisiligini ve bireyselligini” veya
“yaratici katkisini” saglamalidir.2® Herkes
tarafindan vicuda getirilemeyen, yani bir
hususiyeti mevcut olan uranler korun-
malidir ve ancak bunlar kanun maddesi
kapsaminda kabul edilen eser olarak ni-
telendirilebilmelidir. Eger bir Grun herkes
tarafindan vacuda getirilebilecek nitelikte
ise, sahibinin herhangi bir hususiyetini ta-
simayacad! icin s6z konusu uranu koru-
mada hukuki bir yarar bulunmayacaktir.
Eserin sahip olmasi gereken hususiyet
ozelligi, eseri olusturan kisinin sahsindan
kaynaklanan bir o6zellik olmasini ifade
eder. Bu noktada eserin hususiyetinin bir
sonucu olarak, eser meydana getiren kisi-
nin “gercek” kisi olmasi zorunlulugu orta-
ya cikmaktadir.
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According to Article 1/B of Code No 5846,
the owner of a work is stated as “the person
who created the work (..)". Although the pro-
vision originally clearly referred to “the natu-
ral person”,? in 2004, the word “natural” was
removed by Code No. 5101, leaving the ex-
pression “person”.®° But the extent of the term
person within the regulation is controversial. It
is not possible for legal persons to create and
own works where the term work refers to the
product of intellectual effort. As a matter of
fact, legal scholars believe that legal person,
as an abstract personality, cannot be consid-
ered the owner of a work due to its lack of
creative thinking ability.®! Legal persons only
have the authority to use or exercise rights
arising from ownership of the work whereas
bodies considered natural persons and there-
fore legal persons’ bodies can create works.*2
Although the concept of a natural person was
removed from the above mentioned Article, it
is accepted that a person who owns a work
must be a natural person as a result of the defi-
nition of work adopted in the Code. The 11th
Chamber of the Court of Appeals has made
several decisions in this manner.33

So how should the condition that “the work
must contain its owner’s characteristics” be
interpreted? Although legal persons are not
awarded ownership of a work, they may,
however, be owners of economic rights
arising from the ownership of the works be-
cause the person who works as a legal per-
sonality, which gives characteristics to the
work, is the natural person.® In other words,
within the scope of Code No. 5846, the re-

FSEK'in 1/B maddesine gore eser sahibi,
“eseri meydana getiren (..) kisi” seklinde
ifade edilmektedir. Duzenlemenin ilk ha-
linde “gercek kisi” olan bu kisim,?° 5101
sayili yasa ile 2004 yilinda hakumde yer
alan “gercek” s6zcugu cikarilarak, “kisi”
ifadesi yer almistir.®® Ancak duzenlemede
yer alan kisi teriminin kapsami tartismali-
dir. Eser teriminin fikri bir cabanin artnu
olarak ifade edilmesi karsisinda tuzel kisi-
lerin eser yaratmalari ve eser sahibi olma-
lari mumkuan degildir. Nitekim doktrinde
de soyut bir kisilik olarak tuzel kisiler, yara-
ticrdustinme yetenegine sahip olmamalari
nedeniyle eser sahibi kabul edilmemekte-
dir.3" Tuzel kisiler ancak eser sahipliginden
dogan haklar kullanma yetkisine sahip
olurlar. Bununla birlikte tuzel kisilerin ger-
cek kisi olan organlari eser yaratabilirler.®?
Her ne kadar gergek kisi kavrami Kanun
maddesinden kaldirlmis olsa da Kanun
maddesinde kabul edilen eser tanimi ne-
deniyle eser sahibi olan kisinin gercek kisi
olmasli sonucu kabul edilmek zorundadir.
Yargitay 11. Hukuk Dairesi’'nin bu yonde
cesitli kararlarn®® da bulunmaktadir.

Bu halde “eser sahibinin hususiyetini tasi-
mas! gerektigi” sarti nasil yorumlanacak-
tir? Zira tuzel kisilere eser sahipligi sifati
verilmeyip; eser sahipliginden dogan mali
haklarin sahipligi verilmis durumdadir.
cunku esere hususiyetini veren tuzel kisi-
lik perdesi arkasinda calisan kisi, gercek ki-
sidir.34 Bir diger ifadeyle FSEK kapsaminda
eser sahibinin hususiyetini tasimasi sarti,
tazel kisinin organlan araciligiyla hareket
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quirement for a work to contain its owner’s
characteristics is provided by natural persons
acting through organs of the legal person.
This issue, which has also led to controversy
over the personality recognition process to
legal entities, is important for protection of
works of artificial intelligence.

In Turkish law, it is accepted that it is not pos-
sible for entities other than natural persons to
produce works in the sense of Code No. 5846,
nor is it accepted that entities other than nat-
ural persons, in particular legal persons, have
ownership of such works.®® However, it can
be said that such a conclusion is reached be-
cause articulation of the Code, doctrine, and
the decisions of the Court of Appeals consider
the condition “work’s containment of its own-
er's characteristics” to fall within the scope
of distinction between natural and legal per-
son. On the other hand, developing artificial
intelligence and robot technology shows that
non-human technological beings can produce
products and works independently and auton-
omously. For example, musical works produced
by artificial intelligence programs. How would a
direct causal link be established on this musical
work? Would the characteristics of the musical
work be required to be based on the codes and
skills of artificial intelligence itself, or would the
person who produced the artificial intelligence
be required to have given this work his/her
characteristics? These questions should be dis-
cussed with consideration of the Code and the
labor of the artificial intelligence that produced
the work, as well as its ability to autonomously
produce and make decisions.

At this point, it is worth mentioning that there
is an important difference between legal per-
sons and artificial intelligence. Legal persons,
as a whole, consist of natural persons and
are controlled by natural persons. But this is
not the case with artificial intelligence. Some
types of artificial intelligence may act inde-
pendently of the human who produces it and
are able to produce a product. Therefore, un-
like a legal person, artificial intelligence may
be considered to have its own characteristics.
In this case, an artificial intelligence which can
make autonomous decisions can be consid-
ered the “owner of works” under the law if it
has the ability to give its “own characteristics”
to the product or work it produces. It would be

eden gercek kisiler tarafindan saglanmak-
tadir. Tuzel kisilere, kisilik taninmasi asa-
masinda da tartismalara yol acan bu husus
yapay zekalarin eserlerinin korunmasi hu-
susunda 6nem tasimaktadir.

Tuark hukukunda, gercek kisiler disinda-
ki varliklarin FSEK anlaminda eser orta-
ya koymasinin mumkun olmadigi kabul
edildigi gibi gercek kisiler digindaki var-
liklarin 6zellikle tuzel kisilerin eser sa-
hipligi sifatina sahip olmasinin da kabul
edilmedigi gorulmektedir.®® Ancak Ka-
nun‘un kaleme alinigi, doktrin ve Yargi-
tay ictihatlari “eser sahibinin hususiyeti”
sartini gergek kisi ve tuzel kisi ayrimi kap-
saminda ele aldigi icin bu sekilde bir so-
nuca varildigi sdéylenebilecektir. Halbuki
gelisen yapay zeka ve robot teknolojisi,
insan disi teknolojik varliklarin da ba-
gimsiz ve otonom olarak bir Gran ve eser
ortaya koyabildigini gostermektedir. S6z
gelimi yapay zeka programlari tarafindan
Uretilen muzik eserleri bulunmaktadir.
Bu muzik eseri Uzerinde, dogrudan illiyet
bagi nasil kurulacaktir? Muzik eseri tUze-
rindeki hususiyet, bizzat yapay zekanin
kendi kod ve becerisine mi dayandirila-
cak, yoksa yapay zekayi Greten kisi mi
bu esere hususiyet vermis olacaktir? Bu
sorularin, eseri Ureten yapay zekanin kod
ve calismalari ile otonom karar verme ve
Uretme yetenedi g6z énunde bulunduru-
larak tartisilmasi gerekir.

Bu noktada tuzel kisiler ile yapay zeka
arasindaki buyuk farka deginmekte ya-
rar vardir. Tuzel kisiler, gercek kisilerden
olusan bir butundur ve gercek kisiler
tarafindan kontrol edilir. Ancak yapay
zekada durum bu sekilde degildir. Bazi
yapay zeka turleri, kendisini Ureten in-
sandan bagimsiz olarak hareket etmek-
te ve bir urin ortaya koyabilmektedir.
Bu sebeple yapay zekanin, tuzel kisiden
farkli olarak kendisine ait hususiyete sa-
hip oldugu kabul edilebilecektir. Bu du-
rumda otonom karar verebilen bir yapay
zekanin FSEK kapsaminda “eser sahibi”
kabul edilebilmesi, urettigi urun yahut
esere "kendi hususiyetini” verebilmesine
baglidir. Ureticisinden bagimsiz hareket
edip urun/eser meydana getirebilen ya-
pay zekalarin hususiyetlerinin oldugunu
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a clear denial of developed robot technology
and artificial intelligence if it were ignored that
an artificial intelligence producing products or
works independently of its manufacturer has
its own characteristics. It can be argued that the
characteristics actually belong to the first person
who produced the artificial intelligence. Either
way, at this point in time, the views put forward
on this issue cannot go beyond the discussions
currently provided in the doctrine.

Considering the current regulation in Turkish
law, it is clear that the most important element
for a product or output to be considered as
work is “to contain its owner’s characteristics”.
Although only the expression “person” is used
in the related Article of the Code, it is argued
that the expression “person” is attributed to
natural persons when the essential elements
of the concept work are taken into account.
Therefore, the conclusion must be that artifi-
cial intelligence will not be seen as a separate
personality in the current situation in terms
of Turkish law. In this case, unless a separate
personality regime or legal regulation is en-
visaged for artificial intelligence, as stated in
the doctrine for responsibility of artificial intel-
ligence,*® it may be assumed that the person
who produces the artificial intelligence will
have the rights arising from the ownership of
the work that intelligence produces.”

IV. CONCLUSION

With the development of artificial intelli-
gence technology, a debate has arisen
regarding how the works and products of
artificial intelligence should exist under in-
tellectual property law. In the framework of
Turkish law, artificial intelligence is not sub-
ject to a separate regulation, nor are there
any legal studies aimed at recognizing a
personality type specific to artificial intelli-
gence.

In the literature, the quality of works pro-
duced by artificial intelligence are examined
and evaluated within the framework of the
distinction between natural person and le-
gal person. In this context, it is argued that
works can only be revealed by natural per-
sons pursuant to Code no. 5876 because
the conditions for a work, which include

kabul etmemek teknolojinin geldigi nok-
tayl yadsimak olacaktir. Bununla birlikte
bu hususiyetin aslinda yapay zekay ilk
ureten kisiye ait oldugu da savunulabi-
lecektir. Ancak ifade etmek isteriz ki, bu
konuda ortaya konan goérusler, mevcut
durum itibariyle doktrinde yapilan tartis-
malardan 6teye gidememektedir.

Turk hukukundaki mevcut duzenleme
dikkate alindiginda bir arunun veya ¢ikti-
nin eser sayilabilmesi i¢cin en 6nemli un-
surun “sahibinin hususiyetini tagimak”
oldugu acikca gorulmektedir. Kanun
maddesinde her ne kadar sadece “kisi”
ifadesi kullanilmis ise de eser teriminin
zaruri unsurlan dikkate alindiginda s6z
konusu “kisi” ifadesinin gercek kisilere
atfedilmis oldugu doktrinde savunul-
maktadir. O halde Turk hukuku acisindan
mevcut durumda yapay zekanin ayr bir
kisilik olarak eser sahibi goérulmeyecegi
sonucuna ulagsmak gerekir. Bu durumda
yapay zeka icin ayri bir kisilik rejimi veya
Kanuni duzenleme 6ngoralmedigi mad-
detce, doktrinde yapay zekanin sorum-
lulugu kapsaminda belirtildigi Gzere,3®
yapay zekayi ureten kisinin, yapay zeka
tarafindan aretilen eser Uzerinde eser
sahipliginden kaynakli haklara sahip ola-
ca@i kabul edilebilecektir.®”

IV. SONUGC

Yapay zeka teknolojisinin gelismesiyle bir-
likte yapay zeka tarafindan Uretilen eser ve
arunlerin fikri mualkiyet hukuku kapsaminda
nasil bir rejime tabi tutulacagi tartisiimakta-
dir. Turk Hukuku cercevesinde yapay zeka
ayr bir duzenlemeye tabi tutulmadigi gibi,
henlz yapay zekaya 6zgu bir kisilik taru ta-
ninmasina yonelik kanuni ¢calismalar da bu-
lunmamaktadir.

Literaturde yapay zeka tarafindan uretilen
eserlere iliskin olarak o¢zellikle gergcek Kkisi
ve tlzel kisi aynmi kapsaminda dile getirilen
tartigmalar cergevesinde yapay zeka tarafin-
dan uretilen Grunlerin niteligine iligkin de-
gerlendirmeler yapilmaktadir. Bu ¢cercevede
yaratici bir fikri calisma gerceklestirme ve
sahibinin hususiyetini tagima o6zelliklerinin
sadece gercek kisilere 6zgu oldugu ve dola-

MAKALELER

BU NOKTADA TUZEL
KISILER ILE YAPAY ZEKA
ARASINDAKI BUYUK FARKA
DEGINMEKTE YARAR
VARDIR.

h

DIPNOT
35 Zorluel, s. 321.

36 ince, Simsek ve Kaynarca, ss. 33
-34.

37 ingiltere’de kabul edilen 1988 tar-
ihli Telif Hakki, Tasarimlar ve Patentler
Kanunu m. 9/(3) uyarinca, bilgisayar
tarafindan uretilen edebi, dramatik,
muzikal ya da sanatsal c¢alismalar
s6z konu-su oldugunda eser sahibi,
eserin yaratilmasi icin gerekli ayarla-
malan gerceklestiren kisi olarak kabul
edilmektedir. Detayli olarak bkz. Zor-
luel, s. 325 vd.
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PART 10

PROTECTION OF ARTIFICIAL INTELLIGENCE PRODUCTS

UNDER THE LAW ON INTELLECTUAL AND ARTISTIC WORK

performing a creative intellectual labor and
containment of characteristics of the owner,
are unique to natural persons. According to
this acceptance, since machines and com-
puters do not produce products that reflect
characteristics of human beings through
a mental activity and a creative intellectual
effort, products of machines and robots are
not considered works in the sense of the
Code. This approach, which does not in-
clude artificial intelligence products within
the scope of the law, is far from producing
a legal solution for potential legal disputes
because, as mentioned in our study, the
content produced by artificial intelligence,
such as music, images, and text, has char-
acteristics that may constitute a “work”. As a
matter of course, it is not appropriate to eval-
uate such an important issue only through
superficial arguments. In our opinion, until
the legislator provides a specific regulation
on this issue, accepting the person who
temporarily produces artificial intelligence
as the “owner of the work” would be the
most fitting approach.

However, considering that works produced
by artificial intelligence are currently sold
and subject to different legal transactions,
the need for legal regulation in this field is
increasing. Explicit regulations should be
made about personality of artificial intelli-
gence, and intellectual property legislation
should be revised in relation to that context
so that works produced by artificial intelli-
gence may benefit from protection under
Code No. 8746.

yisiyla FSEK anlaminda eserlerin ancak ger-
cek kisiler tarafindan ortaya konulabilecegi
savunulmaktadir. Bu kabule goére, makine
ve bilgisayarlarnn insandaki gibi zihinsel bir
faaliyetle, yaratici bir fikri cabayla hususiyeti
yansitan urtnler ortaya koymasi s6z konusu
olmadigindan bunlar tarafindan ortaya ko-
nan drunler FSEK anlaminda eser sayilma-
maktadir. Yapay zeka urunlerini FSEK kap-
samina sokmayan bu yaklasim muhtemel
hukuki uyusmazliklar bakimindan bir hukuki
¢6zum Uretmekten uzaktir. Zira galismamiz-
da bahsedildigi gibi yapay zeka tarafindan
Uretilen muzik, goérantu, metin gibi icerikler
bir “eser” teskil edebilecek hususiyetleri
tasimaktadir. Dogal olarak sadece sekli yo-
rumlar Gzerinden bu énemli konunun gecis-
tirilmesi isabetli degildir. Kanaatimizce, bu
konuya iliskin kanunkoyucu tarafindan ayr
bir duzenleme yapilana kadar, gegici olarak
yapay zekay! Ureten kisinin “eser sahibi” ola-
rak kabulu en isabetli yol olacaktir.

Bununla birlikte ginumuzde yapay zeka ta-
rafindan uretilen eserlerin satisinin yapildig
ve farkli hukuki muamelelere konu oldugu
dikkate alindiginda, bu alana iliskin hukuki
duzenleme gerekliligi gittikgce artmaktadir.
Yapay zekanin kisiligine iliskin mevzuatta
aclk duzenlemelerin yapilmasi ve bu cerce-
vede fikri mulkiyet mevzuatinin revize edil-
mesi, yapay zeka tarafindan Uretilen eserle-
rin FSEK kapsaminda “eser” korumasindan
yararlandirilmasi gerekmektedir.
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