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ABSTRACT

One of the most frequently referred to concepts re-
garding personal data protection law at both national
and international levels is the “right to be forgotten”.
This is a right that aims to prevent sound, image, pho-
tograph or news on social media platforms relating
to an individual's past, regardless of whether real or
not, having a negative impact on individual's present
and future. Due to it being very new and having aris-
en from technological developments, this right is still
in question but it is of great importance to individuals
who share their personal data on online platforms. Itis
interesting that it has begun to feature in judicial deci-
sions. Beginning with an explanation of the right to be
forgotten, this paper will then evaluate this right within
the framework of privacy and the right to protection of
personal data in the light of the constitution, legisla-
tion, and judicial decisions.
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OZET

Kisisel verilerin korunmasi hukukunda ulusal ve ulus-
lararasi dUzeyde siklikla basvurulan kavramlardan biri
“unutulma hakki"dir. Unutulma hakki, bireyin gegmisin-
deki bir olaya iliskin sanal ortamda yer alan ses, gorun-
tu, fotograf yahut haberin, belirli sartlar tasimasi halinde,
gercek olup olmamasina bakilmaksizin, bireyin bugun
ve gelecedine iliskin olumsuz etkilerde bulunmasinin
onune gecilmesini amaclayan bir haktir. S6z konusu
hak oldukca yeni addedilebilecek bir gecmisi haiz ol-
masina karsin, teknolojik gelismeler karsisinda sanal
ortamda kisisel verilerini paylasmakta olan bireyin ¢zel
hayati bakimindan ciddi Gnemi haiz olup, yargi kararla-
rnna konu olmasi bakimindan ilgi ¢cekicidir. Bu ¢alisma-
da unutulma hakkina iliskin giris ile birlikte, bu hak 6zel
hayatin gizliligi cercevesinde anayasal koruma altinda
bulunan kisisel verilen korunmasi hakki ve ilgili mevzu-
at ve yargi kararlanyla birlikte degerlendirilecektir.
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THE RIGHT TO BE FORGOTTEN UNDER

ARTICLES PROTECTION OF PERSONAL DATA LAW

PART 1

With the development of the technology, it has become very easy for people to access
and retrieve other people's data, especially via the internet. The personal data of anyone
with an internet connection can become exposed to unlimited dangers through the
internet.

Gelisen teknoloji ile birlikte Kkisilerin, 6zellikle internet yoluyla, diger Kisilerin verilerine
ulasabilmeleri oldukca kolaylasmistir. Internete yiiklenmis olan verilere, internet baglantisi
olan herkes, yer ve zaman kisitlamasi olmadan erisebilir durumdadair.
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FOOTNOTE

1 Lee A. Byragave, Data Privacy
Law, p. 8; A. Rouvroy / Y. Poullet, p.
70, cited from Eren Sozuer, Unutul-
ma Hakki: insan Haklar Hukuku Pers-
pektifinden Bir Inceleme, Oniki Levha,
Istanbul 2017, p. 683.

2 Yavuz Can, Internet'teki Arama
Sonuglarindan Kisisel Verilerin Kaldiril-
masi Unutulma Hakki, Segkin, Ankara
2016, p. 43.

3 Google Spain SL, Google Inc. v
Agencia Espanola de Proteccion
de Datos, Mario Costeja Gonzalez,
The Court of Justice of the European
Union, C- 131/12, 13.05.2014, Press
Release No 70/14.

I.INTRODUCTION

With the development of the technology,
it has become very easy for people to ac-
cess and retrieve other people's data, es-
pecially via the internet. The personal data
of anyone with an internet connection can
become exposed to unlimited dangers
through the internet. Data uploaded to
the internet can be easily recorded, cop-
ied and published in different places. This
makes it possible for another person to
access someone’s personal data in a way
that threatens their legal security. For this
reason, the law of protection of personal
data plays an important role in ensuring
the personal rights and legal security of
an individual’s private life. The regulations
regarding the protection of personal data
aim to protect an individual’'s physical in-
tegrity, autonomy, and privacy in the face
of serious collection and sharing of per-
sonal data.” In this regard, “the right to de-
mand protection of personal data” serves
as an umbirella of rights that includes the
right to be forgotten.

Il. THE RIGHT TO BE
FORGOTTEN

The right to be forgotten is a right of a con-
cerned person to request from an operator

I. GiRiS

Gelisen teknoloji ile birlikte kisilerin, 6zellikle
internet yoluyla, diger kisilerin verilerine ula-
sabilmeleri oldukga kolaylagmistir. internete
yuklenmis olan verilere, internet baglantis
olan herkes, yer ve zaman kisitlamasi olma-
dan erisebilir durumdadir. Bu halde internete
yuklenen veriler kolaylikla kaydedilebilmekte,
kopyalanabilmekte ve farkli yerlerde yayim-
lanabilmektedir. Bu durum, diger kisilere ait
kisisel verilere, bagka bir kisi tarafindan huku-
ki guvenligi tehdit edecek sekilde de ulasimi
mumkun kilmaktadir. Bu sebeple kisisel verile-
rin korunmasi hukuku, bireylerin 6zel hayatinin
gizliligi ve hukuki gavenliginin korumasinin
saglanmasi bakimindan 6énemli islev gormek-
tedir. Kisisel verilerin korunmasina iliskin du-
zenlemeler, kisisel verilerin ciddi boyutlarda
toplanmasi ve paylasilmasi karsisinda bireyin
batunluganun, o6zerkliginin, mahremiyetinin
korunmasini amaclamaktadir.” Bu dogrultuda
6zel hayatin gizliliginin korunmasina hizmet
eden bireylerin “kisisel verilerin korunmasini
talep hakki”, unutulma hakkini da i¢inde ba-
rindiran semsiye bir hak mahiyetindedir.

I1. GENEL OLARAK
UNUTULMA HAKKI

Unutulma hakki, veri 6znelerinin, internette
yer alan kisisel verilerinin arama sonucla-
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not to have their personal data linked to their
name in search results.? This right gives indi-
viduals the right to demand that their data
be irreversibly deleted and prevented from
being if it has negative consequences or
may have negative implications, contain in-
sufficient or irrelevant information and that
time has passed since its publication, and is
annoying and unnecessary in light of pub-
lishing purposes.

The right to be forgotten was first came
up in the European Court of Justice case
Google Spain SL, Google Inc (“Google”)
vs. Agencia Espanola de Daececon de
Datos, Mario Costeja Gonzalez.® The Eu-
ropean Court of Justice ruled that unless
there is an overriding public interest, the
internet search engine operator is re-
sponsible if the personal data presented
by the third parties on the internet search
engine is included in any work, even if it
is scientific, and this data constitutes an
attack on individual rights. Accordingly,
the Court held that even though Google
does not have the status of a member
of the European Union, it is subject to
the General Data Protection Regulation
("GDPR") and as long as there is no le-
gitimate reason not to delete personal
data concerning an individual’'s private
life and there is no public interest in stor-
ing personal data, a search engine such

KiSISEL VERILERIN KORUNMASI KANUNU ISIGINDA
UNUTULMA HAKKI

rinda kendi adlariyla baglantili olmamasini
isteme hakkidir.? Bu hak bireylere, internet
ortaminda kendisi hakkinda olumsuz sonug-
lari olan veya olabilecek, yetersiz veya ilgisiz
bilgi iceren, yayinlanmasindan sonra ara-
dan zaman gecen ve yayimlanma amaglari
1Isiginda gereksiz olan, bireyi rahatsiz edici
kisisel verilerinin geri getirilemeyecek bir
sekilde silinmesini talep etme ve yayilmasini
engelleme hakki tanimaktadir.

Unutulma hakki, ilk kez, Avrupa Adalet Diva-
nini’ nin Google Spain SL, Google Inc (“Go-
ogle”)- Agencia Espanola de Daececon de
Datos, Mario Costeja Gonzalez davasinda
gundeme gelmistir.® Avrupa Adalet Divani
s6z konusu kararinda, internet arama mo-
torunda Uguncu kisiler tarafindan birey hak-
kinda sunulan kisisel verilerin, Ustiin kamu
yarari olmadigi surece bilimsel dahi olsa her-
hangi bir eserde yer almasi ve bu verilerin
birey haklarina saldirn teskil etmesi halinde
internet arama motoru operatéraniin sorum-
lulugunun dogacagina hukmetmistir. Buna
gore Divan, Google’in Avrupa Birligi'ne tye
“devlet” statustu bulunmasa da, Avrupa
Birliginin Kisisel Verilerin Korunmasi Direk-
tifi'ne tabi oldugunu; bireyin 6zel hayatini
ilgilendiren kisisel verilerinin silinmemesini
gerektiren makul bir neden (legitimate inte-
rest) bulunmadikga, saklanmasinda kamu
yararinin olmadigini; Google gibi bir arama
motorunun bir sure sonra kullanicilar ile ilgili
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1 Lee A. Byragave, Data Privacy
Law, s. 8; A. Rouvroy / Y. Poullet, s.
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tifinden Bir Inceleme, Oniki Levha, is-
tanbul 2017, s. 63.
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2 Yavuz Can, Internet'teki Arama
Sonuglarindan Kisisel Verilerin Kaldiril-
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2016, s. 43.
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Agencia Esparnola de Proteccion
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Union, C- 131/12, 13.05.2014, Press
Release No 70/14.
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5 Norberto Nuno Gomes de An-
drade, “Oblivion: The Right to Be
Different from Oneself. Reproposing
the Right to be Forgetton”, VII Inter-
national Conference on Internet, Law
& Politics. Net Neutrality and other
challenges for the future of the Inter-
net”, IDP. Revista de Internet, Derecho
y Politica. No. 13, p. 127.

6 The Law on the Protection of Per-
sonal Data, No. 6698 RG. 4.7.2016, No:
29677.

7 For all the exceptions, see The Law
on the Protection of Personal Data, Art.
28/ 1f.

8 The Constitution of the Republic
of Turkey, Art. 20: “Everyone has the
right to request the protection of his/
her personal data. This right includes
being informed of, having access to
and requesting the correction and de-
letion of his/her personal data, and to
be informed whether these are used
in consistency with envisaged objec-
tives. Personal data can be processed
only in cases envisaged by law or by
the person’s explicit consent. The
principles and procedures regarding
the protection of personal data shall
be laid down in law.”

9 The Turkish Penal Code, Art. 135.
10 The Turkish Penal Code, Art. 136.
11 The Turkish Penal Code, Art. 138.

12 The Turkish Penal Code, Art.137
Headed “Qualified Versions” Where
the offences defined in the above ar-
ticles are committed; a) by a public of-
ficial misusing his power derived form
his public post, or b) by benefiting
from the privileges derived from a pro-
fession or trade. the penalty to be im-
posed shall be increased by one half.

THE RIGHT TO BE FORGOTTEN UNDER
PROTECTION OF PERSONAL DATA LAW

as Google should not store or process
search results about users after a period
of time.* With this case, the right to be
forgotten aims to eliminate or minimize
the negative effects of the intrusion of
technology on personal life and pro-
tect individuals’ private life and right to
dignity against the abuses made possi-
ble by technological developments.

One of the main features that distin-
guishes the right to be forgotten from
other rights is that the subject of the
right is not illegal data. The subject of
the right to be forgotten is personal data
that complies with the law when it is pub-
lished. Personal data that is lawful at the
time of publication can become illegal as
time passes and conditions change, yet
the individual's interest is likely to out-
weigh the public interest. It should be
emphasized, however, that no period of
time is stipulated; the change to a per-
son's data may occur in any time period.
The information subject to the right to be
forgotten does not adapt to new realities
because it has lost its social importance
and has deteriorated in time.?

The right to be forgotten does not pro-
pose an absolute protection; this right
can be restricted by the law. Accord-

arama sonugclarini saklamamasi ve isleme-
mesi gerektigine hukmetmigtir.*

S6z konusu dava ile gunluk hayatimizda
ciddi bir yeri olan teknolojinin 6zel hayata
mudahalesinin olumsuz etkilerinin gideril-
mesine veya en aza indirilmesine yonelik or-
taya ¢ikan haklardan olan unutulma hakki,
teknolojik gelismelerin kétu kullanimina kar-
sl 6zel hayatin ve insan onur ve haysiyetinin
korunmasini amaclamaktadir.

Unutulma hakkini diger haklardan ayiran en
temel 6zelliklerden biri, hakkin konusunun
sadece hukuka aykiri veriler olmamasidir.
Unutulma hakkinin konusunu 6zellikle ya-
yimlandig tarihte hukuka uygun olan kisisel
veriler de olusturmaktadir. Yayim tarihinde
hukuka uygun olan kisisel veriler, zaman
gectikgce ve kosullar degistikce hukuka ay-
kin bir hal almakta ve bireyin menfaatinin
kamu yararina agir basma ihtimali artmakta-
dir. Bu noktada 6nemle belirtmek gerekir ki,
her zaman belirli bir strenin gegcmesi degil,
bir zaman diliminde kisinin durumunda de-
gisiklik meydana gelmesi de s6z konusu ola-
bilir. Unutulma hakkina konu olan bilgi, orta-
ya ¢iktigr anda dogruyu yansitmakla birlikte,
zamanla guncelligi ile toplumsal 6nemini
yitirdigi ve bir sekilde bozuldugu icin ilgili
oldugu bireyi yansitmamaktadir.®

GSI ARTICLETTER

ingly, the law provides limited excep-
tions. Within the scope of the Law on
the Protection of Personal Data num-
bered 6698 (“LPPD"),® an exception to
the right to be forgotten is processing
personal data with artistic, historical,
literary or scientific purposes, or with-
in the scope of freedom of expression,
provided that national defence, nation-
al security, public security, public order,
economic security, right to privacy or
personal rights are not violated or they
are processed so as not to constitute
criminal matters.”

I1l. EVALUATION OF
THE RIGHT TO BE
FORGOTTEN IN THE
LIGHT OF THE LAW
ON PROTECTION OF
PERSONAL DATA

Data transfer enabled with developing tech-
nology has raised the new issue of protec-
tion of personal data to a significant point. In
the face of these developments, the protec-
tion of personal data, which may be called
as a “treasure” of the future, has been rec-
ognized as a right under the constitutional
provision about the privacy of private life.?

The first regulation about the protection
of personal data is the Turkish Penal Code
("Turkish Penal Code”) numbered 5237.
The Turkish Penal Code states that “(i)t is
an offence to record,® obtain and give to
another person,’™ and to disseminate and
not destroy’" personal data unlawfully” and,
considering the nature of the protection of
legal value, it's been envisaged as a matter
of aggravation state if the personal data is
related to another person’s political, philo-
sophical or religious opinions, their racial
origins, their illegal moral tendencies, sex
lives, health and relations to trade unions.

The protection of personal data is codified
under the 20th Article of the Constitution
with the 2nd Article of the Law No. 5982 in
2010. The Constitution proposes this right
as a basic human right. Under this provision,

KISISEL VERILERIN KORUNMASI KANUNU ISIGINDA
UNUTULMA HAKKI

Unutulma hakki mutlak bir koruma alani bul-
mamakta; kanunda belirtilen sebeplerin var-
g1 halinde bu hak sinirlandirlabilmektedir.
Buna gore, kanun koyucu istisnalari belirt-
mistir. 6698 sayili Kisisel Verilerin Korunma-
st Kanunu® ( “KVKK") kapsaminda milli sa-
vunmayi, milli gavenligi, kamu guvenligini,
kamu duzenini, ekonomik guvenligi, 6zel
hayatin gizliligini veya kisilik haklarini ihlal
etmemek ya da suc teskil etmemek kaydiyla,
tarihsel, istatiksel ve bilimsel amaclarla veya
edebi, sanatsal ifade ve gazetecilik amaclari
kapsaminda islenen veriler unutulma hakki-
nin istisnalarindan bazilandir.”

1. UNUTULMA
HAKKININ KiSISEL
VERILERIN KORUNMASI
KANUNU ISIGINDA
DEGERLENDIRILMESI

Gelisen teknoloji ile veri aktarimi, kigisel ve-
rilerin korunmasi hususunu oldukca 6nem
arz eden bir noktaya tagimistir. Bu gelisme-
ler kargisinda gelecegin “hazinesi” niteligin-
de bulunan bireylerin kisisel verilerinin ko-
runmasi, 6zel hayatin gizliligini duzenleyen
anayasal duzenleme altinda bir hak olarak
taninmigtir.®

Kisisel verilerin korunmasi, Anayasa kap-
saminda guvence altina alinmadan o6nce,
5237 sayili Turk Ceza Kanunu'nda (“Turk
Ceza Kanunu”) duzenlenmistir. Turk Ceza
Kanunu’nda, “kisisel verilerin hukuka aykir
olarak kaydedilmesi®, ele gecirilmesi ve bir
baskasina verilmesi'®, yayilmasi ve yok edil-
memesi'" eylemleri su¢ olarak siralanmig
olup, s6z konusu verilerin kisilerin siyasi, fel-
sefi veya dini goruslerine, irki ve kokenlerine,
ahlaki egilimlerine, cinsel yasamlarina, sag-
lik durumlarina veya sendikal baglantilarina
iliskin olmasi durumunda ise korunan huku-
ki degerin niteligi dikkate alinarak agirlastiri-
ct hal olarak ongéralmustar.*?

Kisisel verilerin korunmasi, 2010 yilinda
5982 sayili Kanun‘un 2.maddesi ile Ana-
yasa'nin 20. maddesine eklenmis ve temel
bir insan hakki olarak Anayasa’da guvence
altina alinmistir. ilgili maddede, herkesin
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5 Norberto Nuno Gomes de An-
drade, “Oblivion: The Right to Be
Different from Oneself. Reproposing
the Right to be Forgetton”, VII Inter-
national Conference on Internet, Law
& Politics. Net Neutrality and other
challenges for the future of the Inter-
net”, IDP. Revista de Internet, Derecho
y Politica. No. 13, s. 127.

6 6698 sayili Kisisel Veriler Kanunu,
RG. 4.7.2016, Say!: 29677.

7 lIstisnalann tamami igin bkz. 6698
sayili Kisisel Veriler Kanunu, mad. 28/
1.f.

8 Anayasa, mad. 20: “Herkes, kendi-
siyle ilgili kisisel verilerin korunmasini
isteme hakkina sahiptir. Bu hak; kisinin
kendisiyle ilgili kisisel veriler hakkin-
da bilgilendirilme, bu verilere erisme,
bunlarin duzeltilmesini veya silinmesi-
ni talep etme ve amaglari dogrultusun-
da kullanilip kullanilmadigini é6gren-
meyi de kapsar. Kisisel veriler, ancak
kanunda ongorulen hallerde veya
kisinin acik rizasiyla islenebilir. Kisisel
verilerin korunmasina iligkin esas ve
usuller kanunla duzenlenir.”

9 Turk Ceza Kanunu, mad. 135.
10 Turk Ceza Kanunu, mad. 136.
11 Turk Ceza Kanunu, mad. 138.

12 Turk Ceza Kanunu, “Nitelikli haller”
basligi altinda duzenlenen madde
137'e gore, (1) Yukardaki maddelerde
tanimlanan suglarin; a) Kamu gorevlisi
tarafindan ve goérevinin verdigi ye-
tki kotuye kullanilmak suretiyle, b)
Belli bir meslek ve sanatin sagladig
kolayliktan  yararlanmak suretiyle,
islenmesi halinde, verilecek ceza yari
oraninda artirilir.
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13 The Law on the Protection of Per-
sonal Data, Art. 1.

14 Elif Kuzeci, Kisisel Verilerin Korun-
masl|, Beta, 2. Edition, Ankara, 2018,
p.9.

15 The Law on the Protection of Per-
sonal Data, Art.3/1.(e).

16 Andrade, p. 96.

17 Oguz Simsek, Anayasa Hukukun-
da Kisisel Verilerin Korunmasi, Beta,
istanbul 2008, p. 95.

18 Rouvroy / Poullet, p. 68. cited from
Sozuer, p. 64.

19 For detailed information about
the General Principles, see, Nafiye
Yucedag, “Kisisel Verilerin Korunmasi
Hukukunun Genel Ilkeleri”, Kisisel Ver-
ileri Koruma Dergisi, Volume 1, Issue 1,
pp. 47-63.

THE RIGHT TO BE FORGOTTEN UNDER
PROTECTION OF PERSONAL DATA LAW

everyone has the right to demand the pro-
tection of personal data related to them, the
right to request protection of personal data,
in which cases personal data can be pro-
cessed, and the procedures and principles
regarding the protection of personal data
will be regulated by law. The procedures and
principles regarding this right are included
in the law for the protection of personal data.
As a result of the law-making studies carried
out in accordance with this matter, the LPPD
came into force on 07.04.2016. The purpose
of the Law is to protect the fundamental
rights and freedoms of individuals, especial-
ly the privacy of their personal life in the pro-
cessing of personal data.™

Personal data is not all data related to an in-
dividual in accordance with the law. Within
the scope of the LPPD, personal data is de-
fined as “all information relating to an idnti-
fied or identifiable natural person.” In order
for an individual’s data to benefit from pro-
tection under this Law, the data should be-
long to a natural person and also this person
should be able to be detected.”™ The data
in question must be of a nature that distin-
guishes the individual from other individu-
als.

In the LPPD, the processing of personal
data is defined as “any operation performed
upon personal data such as collection, re-
cording, storage, retention, alteration, re-or-
ganization, disclosure, transferring, taking
over, making retrievable, classification or
preventing the use thereof, fully or partially
through automatic means or provided that
the process is a part of any data registry sys-
tem, through non-automatic means.”" All
processes such as recording, storing, col-
lecting, organizing, obtaining, adopting,
disseminating, disclosure to third parties
of personal data in any way are included in
the processing of data.

In the modern world, technology makes it
possible for individuals to carry out these
operations easily and continuously while
the processed personal data generates
dangers for members of society. Social me-
dia platforms are actively used by billions
of people who share individuals’ personal
data on these platforms. Given this situa-
tion, it is clear how important it is to protect
personal data in the internet environment.

The law of the protection of personal data
sets out the procedures and principles that
will ensure the privacy of private life and

kendisiyle ilgili kisisel verilerinin korunmasi-
ni isteme hakkina sahip oldugu, kisisel veri-
lerin korunmasini isteme hakkinin kapsami,
kisisel verilerin hangi hallerde islenebilece-
gi, kisisel verilerin korunmasina iligkin usul
ve esaslarin kanunla duzenlenecegi belir-
tilmistir. Bu hakka iligkin usul ve esaslar ise
kisisel verilerin korunmasina yonelik olarak
cikarlan kanunda yer almaktadir. Bu hususa
istinaden yurutulen kanun calismalari sonu-
cunda, 07.04.2016 tarihinde KVKK yururluge
girmistir. S6z konusu Kanun’un amaci, kisisel
verilerin islenmesinde basta 6zel hayatin giz-
liligi olmak Uzere kisilerin temel hak ve 6zgur-
luklerini korumak olarak duizenlenmisgtir.™

Bireye ait olan her veri kisisel veri niteligin-
de degildir. Buna goére KVKK kapsaminda
kisisel veri, “kimligi belirli veya belirlenebilir
gercek kisiye iliskin her tarlu bilgi” seklinde
tanimlanmistir. Bireye ait olan bir verinin bu
kanun kapsaminda korumadan yararlanabil-
mesi, bu verinin hem gercek kisiye ait olma-
sina hem de bu kisinin tespit edilebiliyor ol-
masina baglidir.™ S6z konusu verinin bireyi
diger bireylerden ayirici bir nitelikte olmasi
gerekmektedir.

KVKK'da kisisel verilerin igslenmesi, “kisisel
verilerin tamamen veya kismen otomatik
olan ya da herhangi bir veri kayit sisteminin
parcasl olmak kaydiyla otomatik olmayan
yollarla elde edilmesi, kaydedilmesi, depo-
lanmasl, muhafaza edilmesi, degistirilmesi,
yeniden duzenlenmesi, agiklanmasi, akta-
rilmasi, devralinmasi, elde edilebilir hale
getirilmesi, siniflandirnlmasi ya da kullanil-
masinin engellenmesi gibi veriler Gzerinde
gerceklestirilen her tarla islem” olarak ta-
nimlanmistir.’” Bu noktada kisisel verilerin
kaydedilmesi, saklanmasi, toplanmasi, du-
zenlenmesi, elde edilmesi, yayilmasi gibi is-
lemlerin hepsi verilerin islenmesine dahildir.

GUunumuz dunyasinda bu iglemler, teknoloji-
nin getirmis oldugu imkan dahilinde, bireyler
tarafindan kolaylikla ve devamli surette ya-
pilmakta olup, islenen bu kisisel veriler ciddi
sorunlar dogurabilmektedir. Milyarlarca insan
tarafindan aktif olarak sosyal medya platform-
lan kullanilmakta, bireylere ait kisisel veriler ise
bu platformlarda paylasilmaktadir. Bu durum
g6z 6nune alindiginda, internet ortaminda ki-
sisel verilerin korunmasinin ne denli buyuk bir
oOnem arz ettigi aciktir.

Kisisel verilerin korunmasi hukuku, 6zel ha-
yatin gizliligini saglayacak usul ve esaslari
ortaya koymakta ve bu hakkin hayata geci-
rilmesinde 6nemli bir islev gérmektedir.'
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plays an important function in the realiza-
tion of this right."® The protection of person-
al data mainly refers to the protection of the
rights and freedoms of the individual and
the limitation to data processing activities
during the processing of personal data."”
This right aims to protect the privacy of per-
sonal information and the privacy aspect
of private life. Individuals may control the
conditions under which their personal in-
formation can be collected and used as the
main function of the protection of personal
data.”® Accordingly, the right to be forgot-
ten can be evaluated as a right for whom
personal data collection and processing
may be controlled.

KiSISEL VERILERIN KORUNMASI KANUNU ISIGINDA
UNUTULMA HAKKI

Kisisel verilerin korunmasi esas olarak kisi-
sel verilerin islenmesi sirasinda bireyin hak
ve 6zgurluklerinin korunmasi ve veri isleme
faaliyetlerinin sinirlandinlmasini ifade et-
mektedir."” Kigisel verilerin korunmasi hakki,
kisisel bilgilerin gizliligini guvence altina al-
makla birlikte ayrica 6zel hayatin mahremi-
yet yonunu de korur. Bireylerin kisisel bilgi-
lerinin hangi kosullarda toplanabilecegi ve
kullanilabilecegini kontrol edebilmesi, kisi-
sel verilerin korunmasinin ana fonksiyonu
olarak kabul edilmektedir.’”® Bu dogrultuda
unutulma hakki, bireyin toplanan ve islenen
bu kisisel verileri Uzerindeki kontrolunu sag-
layacak bir hak olarak gorulmektedir.

Avrupa'da Avrupa Adalet Divani kararlarin-
da ve 05.05.2018 tarihinde yurarluge girmis

The purpose of the Law is to protect the fundamental rights and
freedoms of individuals, especially the privacy of their personal
life in the processing of personal data.

Soz konusu Kanun'un amaci, Kkisisel verilerin islenmesinde
basta 0zel hayatin gizliligi olmak iizere kisilerin temel hak ve
ozgiirliiklerini korumak olarak diizenlenmistir.

In Europe, the right to be forgotten, which
has been adopted in European Court of
Justice decisions and under the European
Union General Data Protection Regulation
("GDPR") and came into force on 05.05.2018,
has not yet been adopted by Turkish Law.
However, it is possible to exercise the right
to be forgotten if certain principles stipu-
lated in the regulation on the protection of
personal data are applied together. Those
principles related to the right to be forgot-
ten regarding the processing of personal
data are as follows: “accuracy and being up
to date,” "being relevant with, limited to and
proportionate to the purposes for which they
are processed” and “being retained for the
time stipulated by relevant legislation or the
purpose for which they are processed.” Of
these principles, the one directly related to

olan Avrupa Birligi Genel Veri Koruma TuzU-
gu 'ePPR) kapsaminda kabul edilen unutulma
hakki, Turk Hukuku'nda henuz KVKK kap-
saminda ac¢ik¢ca duzenlenmemistir; ancak
kisisel verilerin korunmasina iliskin duzen-
lemede o6ngorulen belirli ilkelerin birlikte
uygulanmasi halinde unutulma hakkinin ha-
yata gegcirilmesi mumkun olmaktadir. Kisisel
verilerin islenmesine iliskin duzenlenen ge-
nel ilkelerden™ unutulma hakki ile ilgili bu-
lunanlar ise soyledir: “dogru ve gerektiginde
guncel olma”, “islendikleri amacla baglanti-
li, sinirli ve élculu olma” ve “ilgili mevzuatta
ongorulen veya islendikleri amag icin gerek-
li olan sure kadar muhafaza edilmesi”. Bu il-
kelerden unutulma hakki ile dogrudan ilikili
olan ise, kisisel verilerin ilgili mevzuatta 6n-
gorulen veya islendikleri amag icin gerekli
olan sure kadar muhafaza edilmesidir.
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ALTHOUGH THE RIGHT
TO BE FORGOTTEN IS
NOT CLEARLY MEN-
TIONED IN THE LAW,
THE FOLLOWING PRO-
VISION IS ASSOCIATED
WITH THE RIGHT TO BE
FORGOTTEN.

4

FOOTNOTE

20 The Law on the protection of Per-
sonal Data, Art..7 /1f.

21 General Data Protection Regula-
tion, Art. 17/3f.

22 The Court of Cassation, E. 2014/4-
56, K. 2015/1679 K., T. 17.06.2015.

THE RIGHT TO BE FORGOTTEN UNDER
PROTECTION OF PERSONAL DATA LAW

the right to be forgotten is the principle of
“being retained for the period of time stipu-
lated by relevant legislation or the purpose
for which they are processed.” If there is a
period of time specified by law for data re-
tention, the data controller must comply. If
there is no specified time for data retention,
the data should be stored only for as long
as the processing purpose requires. If the
period specified in the law expires, the pur-
pose of processing the data disappears, or
the reasons that justify the processing of the
data disappears, the data shall be deleted or
anonymized.

Although the right to be forgotten is not
clearly mentioned in the Law, the following
provision is associated with the right to be
forgotten:

“Despite being processed under the pro-
visions of this Law and other related laws,
personal data shall be erased, destroyed or
anonymized by the controller, ex officio or
upon demand by the data subject, upon the
disappearance of reasons which require the
process.”?°

As understood from that provision, this Arti-
cle guarantees individuals the right to be for-
gotten. Although it is not explicitly defined
under the law, the right is a view of the indi-
vidual's right to request the removal of per-
sonal data that he/she does not want others
to see from the virtual environment.

The European Union General Data Protec-
tion Regulation ("GDPR"), which came into
force on 05.05.2018, contains regulations
that serve the exercise of the right to be for-
gotten and in this context, Article 17 titled
Right to Erasure (right to be forgotten) is as
follows:

“The data subject shall have the right to ob-
tain from the controller the erasure of per-
sonal data concerning him or her without
undue delay and the controller shall have
the obligation to erase personal data with-
out undue delay (...)"

Following this regulation, situations where
data should be "erased without undue de-
lay" are clearly stated. Accordingly, it is pos-

Verilerin saklanmasi icin yasalarda belir-
tilen bir sure varsa veri sorumlusu buna
uymak zorundadir. Eger verilerin saklan-
masi ic¢in belirtilen bir sare yoksa, verile-
rin, isleme amacinin gerektirdigi kadar
saklanmasi gerekmektedir. Yasalarda
belirlenmis surenin sona ermesi, verinin
isleme amacinin ortadan kalkmasi veya
verilerin islenmesini mesgrulastiran se-
beplerin ortadan kalkmasi halinde veri-
lerin silinmesi ya da anonimlestirilmesi
gerekmektedir.

KVKK’'da unutulma hakki acikca zikredilme-
mis ise de, asagida yer verilen hukim unu-
tulma hakki ile iliskilendirilmektedir.

“Bu Kanun ve ilgili diger kanun hakumleri-
ne uygun olarak islenmis olmasina ragmen,
islenmesini gerektiren sebeplerin ortadan
kalkmasi halinde kisisel veriler re’sen veya
ilgili kisinin talebi Gzerine veri sorumlusu ta-
rafindan silinir, yok edilir veya anonim hale
getirilir.”2°

Duzenlemenin lafzindan anlasildigi Uzere,
bu madde ile bireylerin unutulma hakki gu-
vence altina alinmaktadir. Kanun kapsamin-
da agikga tanimlanmamis olsa da unutulma
hakki, bireyin ge¢cmisine iliskin olarak sanal
ortamda yer alan ve diger Kisilerce d6grenilme-
sini istemedigi kisisel verilerinin kaldirnlmasini
talep etme hakkinin bir géranamudar.

05.05.2018 tarihinde yurarluge girmis olan
Avrupa Birligi Genel Veri Koruma TuzU-
gu ("GDPR") ise unutulma hakkinin kullanil-
masina hizmet eden duzenlemeleri icermekte
olup, bu kapsamda Silme Hakki (Unutulma
Hakki) baslikli 17. maddesi asagidaki gibidir:

“Veri sahibinin kendisi ile ilgili kisisel verile-
rin herhangi bir gecikmeye mahal verilmek-
sizin silinmesini kontrolérden talep etme
hakki bulunur ve, agsagidaki hallerden birinin
gecerli olmasi durumunda, kontrolérun ki-
sisel verileri herhangi bir gecikmeye mahal
vermeksizin silme yakumlulugu bulunur...”

S6z konusu duzenlemenin devaminda ise,
verilerin “derhal silinmesi” gereken durum-
lar acikca belirtilmistir. Buna gore, verilere
iliskin verilen rizanin geri alinmasi, ilgili veri-
nin kaydedilme ve toplanma amaci dogrul-
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sible to exercise the right to be forgotten in
cases such as if the data subject withdraws
consent where the personal data is no lon-
ger necessary in relation to the purposes
for which it was collected or otherwise
processed; if the personal data is unlaw-
fully processed; if the personal data is pro-
cessed to offer information society services
to children; and if the personal data shall be
erased for compliance with a legal obliga-
tion to which the controller is subject.

This regulation of the European Union in-
cludes five exceptions that prevent the
right to be forgotten from being exercised.?'
These exceptions are: it is exercising the
right of freedom of expression and informa-
tion, it is clearly provided for by the laws, itis
processed within the scope of public inter-
est, public health and scientific or historical
research purposes, and it is for fulfilling legal
demands.

The right to be forgotten is not regulated in
the law as stated above. However, Supreme
Court and Constitutional Court decisions
may include the right to be forgotten in cer-
tain cases.

With application number 2013/5653 dated
03.03.2016, the Constitutional Court held
that:

“Although the right to be forgotten is not
clearly regulated in the Constitution, in view
of the right to honour and dignity as part of
corporeal and spiritual existence of the in-
dividual regulated in Article 17 of the Con-
stitution and the right to request the protec-
tion of personal data secured in paragraph
3 of Article 20 of the Constitution, it is clear
that the state has an obligation for citizens
to give the opportunity to open a new page
in their life by preventing other people from
reaching the past events.”

The General Assembly of the Supreme Court
also held that:?2

“When it comes to the right to be forgotten;
the right to be forgotten and the storage
or retention of personal data to the extent
necessary for the shortest period of time, in
fact, constitutes the roof of the right to pro-

KiSISEL VERILERIN KORUNMASI KANUNU ISIGINDA
UNUTULMA HAKKI

tusunda gerekliligini kaybetmesi, verilerin
hukuka aykir islenmesi, cocuk yastakilere
bilgi toplumu hizmetleri sunulmasi icin ve-
rilerin islenmis olmasi ya da veriyi kontrol
eden saglayicinin s6z konusu verileri sil-
mekle yukumlu bulundugu birtakim mevzu-
atlara tabi olmasi gibi durumlarda unutulma
hakkinin kullanilmasi mamkuan olmaktadir.

Avrupa Birligi'nin s6z konusu duazenlemesi,
unutulma hakkinin kullanilmasini engelle-
yen bes istisnai duruma yer vermistir.2' Bu
istisnalar; ifade ve bilgi edinme hakkinin kul-
lanilmasi, kanunlarda 6ngéralme hali veya
kamu menfaati, toplum sagligi, kamu yara-
rina bilimsel veya tarihi arastirmalar kapsa-
minda islenmesi ve hukuki taleplerin yerine
getirilmesidir.

Turk Hukukunda bulunan yasal duzenleme-
ler incelendigi takdirde, yukarida da ifade
edildigi tzere hentz unutulma hakkina mev-
zuatta yer verilmemistir. Buna karsin, gerek
Yargitay kararlari gerekse Anayasa Mahke-
mesi bireysel bagvuru kararlar unutulma
hakkina yer vermektedir. Anayasa Mahke-
mesi'nin 2013/5653 basvuru numarali ve
03.03.2016 tarihli bireysel basvuru kararina
konu olan uyusmazlikta Yuksek Mahkeme,
"(u)nutulma hakki Anayasa'da agik bir se-
kilde duzenlenmemis olmasina ragmen
Anayasa'nin 17. maddesinde duzenlenen
kisinin manevi butunlugu baglaminda se-
ref ve itibarinin korunmasi hakki ve Anaya-
sa'nin 20. maddesinin 3. fikrasinda guvence
altina alinan kisisel verilerin korunmasini
isteme hakki birlikte g6z 6ntine alindiginda,
devlet tarafindan kisiye gecmiste yasadigi
olaylara baska kisiler tarafindan ulasilma-
sI dnlenerek hayatinda yeni bir sayfa agma
olanagi verme hususunda vatandasina karsi
bir yakumlalugu bulundugu aciktir." ifadele-
rine yer vermistir.

Yargitay Hukuk Genel Kurulu??

“Unutulma hakkina gelince; unutulma hakki
ve bununla iliskili olan gerektigi 6lcude ve
en kisa sureligine kisisel verilerin depolan-
masl veya tutulmasi konulari, aslinda kisisel
verilerin korunmasi hakkinin ¢atisini olustur-
maktadir. Her iki hakkin temelinde bireyin
kisisel verileri Uzerinde serbestce tasarruf
edebilmesini, ge¢cmisin engeline takilmak-

MAKALELER

KVKK'DA UNUTULMA HAK-
KI ACIKCA ZIKREDILMEMIS
ISE DE, ASAGIDA YER VE-
RILEN HUKUM UNUTULMA
HAKKI iLE ILISKILENDIRIL-
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THE RIGHT TO BE FORGOTTEN UNDER
PROTECTION OF PERSONAL DATA LAW

tect personal data. The basis of both rights
is to enable the individual to freely save on
his personal data, make plans for the future
without getting stuck in the obstacle of the
past and prevent the use of personal data
against the person. With the right to be for-
gotten, it is ensured that the future of the
person is not negatively affected by an event
caused in the past by his or her own will or
by a third party. It is indisputable that if an
individual becomes able to shape his or her
future by getting rid of the negative effects
of the past, this will improve the quality of
society as well as benefiting the individual

The right to be forgotten can be defined as
a right to demand that the negative events
that take place in digital memory and hap-
pened in the past can be forgotten after a
while and the erasure and prevention of the
spread of the personal data that the data
subject does not want others to know, un-
less there is a superior public interest.

On one hand, this right gives people the
power to “control the past”, “erase certain
matters from his or her past and not to be
remembered. On the other hand, it imposes
an obligation to its addressees that certain
information about the person should not
be used by third parties and the addressees
should take measures to prevent third parties
from remembering. Itis accepted that besides
giving individuals the right to force third par-
ties to delete content about themselves such
as photographs, internet diary, this right also
gives individuals the right to demand the re-
moval of information about past penalties or
information and photos that may cause neg-
ative comments about them. On the other
hand, this right requires measures to be taken
in order for certain aspects of the individual in
the past to be not remembered.”

Although the right to be forgotten is not ex-
plicitly foreseen by the relevant legislation,
or deemed debatable within the scope of
the dispute, it appears as a right that can be
demanded directly within the scope of the
protection of personal data. Again, the 19th
Criminal Chamber of the Supreme Court®
held that by referring the Google Decision
of the Court of Justice, which constitutes the
basis of the right to be forgotten:

sizin gelecege yonelik plan yapabilmesini,
kisisel verilerin kisi aleyhine kullanilmasi-
nin engellenmesini saglamak yatmaktadir.
Unutulma hakki ile gecmisinde kendi
iradesi ile veya uc¢uncu kisinin neden ol-
dugu bir olay nedeni ile kisinin gelece-
ginin olumsuz bir sekilde etkilenmesinin
engellenmesi saglanmaktadir. Bireyin
gecmisinde yasadigi olumsuz etkilerden
kurtularak gelecegini sekillendirebilmesi
bireyin yararina oldugu gibi toplumun
kalitesinin geligsmislik seviyesinin yuksel-
mesine etkisi de tartigilmazdir.

Unutulma hakki; astun bir kamu yarar
olmadigi surece, dijital hafizada yer alan
gecmiste yasanilan olumsuz olaylarin
bir sure sonra unutulmasini, baskalari-
nin bilmesini istemedigi kisisel verilerin
silinmesini ve yayilmasinin énlemesini
isteme hakki olarak ifade edilebilir.

Bu hak bir yandan kisiye “ge¢misini kontrol
etme”, “belirli hususlarin ge¢misinden si-
linmesini ve hatirlanmamayi isteme hakki”
sagladigi gibi, diger yandan muhataplarina
kisi hakkindaki bir kisim bilgilerin tguncu ki-
silerin kullanmamasini veya tguncu Kisilerin
hatirlamamasina yonelik dnlenmeleri alma yu-
kamluluga yukler. Bu hakkin; bireylerin fotog-
raf, internet gunlugu gibi kendileri hakkindaki
icerikleri silmek igin Gguncu sahislar zorlamayi
icermesinin yaninda ge¢misteki cezalarina ilis-
kin bilgilerin veya haklannda olumsuz yorum-
lara neden olabilecek bilgi ve fotograflarinin
kaldinlmasini isteme hakkini tanidigi kabul edil-
mektedir. Diger taraftan bu hak, bireyin gecmi-
sindeki belirli yonlerinin mumkun olmayacak
bicimde hatirlanmamasi icin 6nlemler alinma-
sini gerektirmektedir.” seklinde degerlendir-
mistir.

Buna gore, unutulma hakki ilgili mevzuat
tarafindan acgikgca ongorulmemis ise de
uyusmazlik kapsaminda tartigilabilir nite-
likte bulunup; dogrudan kisisel verilerin
korunmasi kapsaminda talep edilebilir
bir hak olarak karsimiza ¢gikmaktadir. Yine
Yargitay 19. Ceza Dairesi'nin kararina
konu olan uyusmazlikta Yuksek Mahke-
me?® unutulma hakkinin temelini teskil
eden Adalet Divani'nin Google Kararini
emsal gostererek soyle belirtmektedir:

GSI ARTICLETTER

“The plaintiff wants a bad incident in the
past to be erased from public memory. With
the right to be forgotten, he wants to freely
shape his future by forgetting an unfortu-
nate incident in his past, in other words, the
opportunity to open a new page in his life.
Moreover, the plaintiff also insisted on this
request in their petitions during the trial.
With the right to be forgotten, the plaintiff
wants that personal data concerning her pri-
vate life are not known to third parties and
erased from the community memory due to
the time that has passed. Since the name of
the person who was the victim of an incident
4 years ago is clearly written and included
in the book, it should be accepted that the
right to be forgotten and as a result of this
the privacy of the plaintiff's private life has
been violated. Since there are no specific
reasons for a superior public interest in the
form of the important role of the relevant
data in public life and the public's intense
interest in the data, as explained by the
European Court of Justice in the "Google
Decision", the personal data should not be

KiSISEL VERILERIN KORUNMASI KANUNU ISIGINDA
UNUTULMA HAKKI

“Davacl, gecmiste yasadigr kotu bir
olayin toplum hafizasindan silinmesini
istemektedir. Unutulma hakki ile gec-
misindeki yasanan talihsiz bir olayin
unutularak gelecegini serbestce sekil-
lendirmek, diger bir deyisle hayatinda,
yeni bir sayfa agma olanagi istemektedir.
Kaldi ki, davaci da yargilama sirasinda
verdigi dilekcelerinde bu istem Uzerinde
israrla durmustur. Davaci unutulma hak-
ki ile 6zel hayatina dair kisisel verilerinin
ucguncu kisiler tarafindan bilinmemesini,
aradan gecen sure sebebiyle toplum ha-
fizasindan silinmesini istemektedir. 4 yil
once gerceklesen bir olayin magduru
olan kisinin adinin acgik bir sekilde yazila-
rak kitapta yer almasi halinde unutulma
hakkinin bunun sonucunda da davaci-
nin 6zel hayatinin gizliliginin ihlal edildi-
gi kabul edilmelidir. Avrupa Birligi Adalet
Divani'nin “Google Karari”"nda agikladigi
gibi ilgili verinin kamu hayatinda oynadi-
g1 énemli rol ve halkin ilgili veriye yone-
lik yogun ilgisi seklinde, ustan bir kamu
yararini ortaya koyan 06zel sebepler bu-

Since the name of the person who was the victim of an incident
4 years ago is clearly written and included in the book, it should
be accepted that the right to be forgotten and as a result of this

the privacy of the plaintiff's private life has been violated.

4 yv1l once gerceklesen bir olayin magduru olan Kisinin adinin
acik bir sekilde yazilarak kitapta yer almasi halinde unutulma
hakkinin, bunun sonucunda da davacinin 6zel hayatinin
gizliliginin ihlal edildigi kabul edilmelidir.

explicitly included in the scientific work that
includes judicial decisions....”

The decision in question is also important
in the sense that it indicates that the scope
of the right to be forgotten cannot only be
the digital environment and that the criteria

lunmadigina gore bilimsel esere alinan
kararda kisisel veriler acik bir sekilde yer
almamalidir..."

S6z konusu karar, unutulma hakkinin
kapsaminin yalnizca dijital ortam olama-
yacagini ve hakkin kapsamini belirlerken
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THE PROTECTION OF

PERSONAL  DATA.

THE RIGHT TO BE FORGOTTEN UNDER
PROTECTION OF PERSONAL DATA LAW

used in determining the scope of the right is
“ to be kept in a place where the public can
easily access it.”

IV. CONCLUSION

With the right to be forgotten, an individual
has the right to remove content which re-
mains in his or her past, does not reflect the
current situation and is an annoyance to him
or herself. In accordance with the principle
of proportionality, the processing of person-
al data forms the basis of the right to protec-
tion of personal data. Although the right to
be forgotten is not explicitly expressed in the
LPPD, following the Supreme Court and the
Constitutional Court decisions given above,
it is clearly evaluated that the right in ques-
tion finds protection, especially within the
scope of general principles regarding the
processing of personal data. In that regard,
with the right to be forgotten individuals
establish control over their personal data.
In this respect, the right of individuals to
demand the removal of personal data that
is being processed within the framework of
the privacy principle is essential for the pro-
tection of personal data.

kullanilan 6lcutun kamunun kolayca eri-
sebilecegi yerde tutulma seklinde oldugu-
nu belirtmesi yonuyle de énemlidir.

IV. SONUC

Birey, unutulma hakki ile gegcmisinde bulu-
nan, guncel durumu yansitmayan ve kendisi
icin rahatsiz edici nitelikte olan iceriklerin
kaldirilmasini talep edebilme hakkina sahip-
tir. Bu kapsamda bireylere ait kigisel verilerin
olcululuk ilkesine uygun olarak ve gerekli
oldugu sure boyunca islenmesi, kisisel ve-
rilerin korunmasi hakkinin temelini olustur-
maktadir. KVKK kapsaminda unutulma hak-
kina acikca yer verilmemis ise de, yukarida
yer verilen Yargitay ve Anayasa Mahkemesi
kararlan dikkate alindiginda bilhassa kisisel
verilerin islenmesine iliskin genelilkeler kap-
saminda s6z konusu hakkin koruma alani
buldugu acikca gérulmektedir. Bu dogrultu-
da birey, kisisel verileri izerinde hakimiyetini
unutulma hakki ile tesis etmektedir. Bu aclI-
dan bireyin 6zel hayatin gizliligi ilkesi ¢cerce-
vesinde islenmekte olan kisisel verilerinin
kaldinlmasi talep etme hakki, kisisel verilerin
korunmasi bakimindan elzemdir.
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