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ABSTRACT

The contract law has become more important
as a result of the scientific and technological
developments which have increased complex-
ity of relationships between persons or insti-
tutions. Because of the fact that the contracts
become binding upon the parties’ signatures, it
carries an importance to act with a “win-win”
ideology and to reflect the mutual will of the
parties without making the contracts unilater-
ally advantageous. In the event of a contract
being concluded only in the interest of one
party and / or the deception of the will of a
party, the law should provide the opportunity
to protect and use the rights of the victimized
party among the equals. Accordingly, Turkish
Code of Obligations numbered 6098 (“The
Law no 6098/TBK”) introduced certain reg-
ulations on disability of will and “lesion”.
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OZET

Stzlesmeler hukuku, bilim ve teknolojinin ge-
lismesi ile kisiler veya kurumlar arasindaki
iliskilerin giderek karmasik hale gelmesi neti-
cesinde buytk 6nem arz eder hale gelmistir.
Sozlesmelerin akdedilmesiyle birlikte taraflar
icin baglayacagl olacagl dikkate alindiginda,
taraflarin “kazan kazan" distincesini benimse-
yip, sadece bir tarafa tstinlik saglamaksizin,
ortak iradelerini sdzlesmeye yansitmasi gere-
kir. Sadece bir tarafin menfaatine ve/veya bir
tarafin iradesinin yaniltiimasi neticesinde stz-
lesme akdedilmesi durumunda hukuk, esitler
arasinda “magdur” durumda bulunan tarafin
haklarini koruma ve kullanma olanag saglama-
lidir. Bu dogrultuda, 6098 sayili Turk Borclar
Kanunu'nda (“6098 sayili Kanun/TBK”) be-
lirli htktimler getirilmek suretiyle stzlesmeler
hukukunda irade sakatliklar ve “gabin” dtizen-
lenmistir.

ANAHTAR KELIMELER: Sozlesme, Ga-
bin, Irade Sakatliklari, Sozlesmeler Hukuku,
Borclar Kanunu, Medeni Usul Hukuku
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I. INTRODUCTION

HE PROVISIONS OF CONTRACTS ARE REGULATED IN
the first subsection of the first part of Law no
6098 under the title “The Relations of Con-
ventional Obligations”. The contract, despite
the fact that it is not clearly defined in Law
no 6098, the doctrine defines it as an appro-
priate and mutual will of the parties. The first article of
Law no 6098 regulating the general terms of forming a
contract is articulated as follows: “The contract is formed
with the mutual and respective expression of the parties’
will. The explanation of will can be explicit or implicit.”
Accordingly, in order to draw up a valid contract, mutual
and appropriate declarations of parties’ should exist and
the parties have to have ability to enter into a contract.

If there is no declaration of will, forming a contract is
impossible. Any action of a party aiming to declare his
the intention to draw up a contract constitutes declara-
tion of will.! There must be a mutual and coherent will
for entering into a contract. The first of the required
will declarations is called the offer and the second one
is called the acceptation. Offer is a one sided declaration
which needs to be received by the other party. This sug-
gests the desire of the offeror to form a contract with the
other party. Acceptation on the other hand, is a positive
response to the proposal.

Acceptation can be explicit or implicit. If the acceptation
is clearly declared, in other words if it is understandable
without hesitation, that is called explicit acceptation.
However, if it is not obvious that the other party accepts
the offer, but it can be deduced from the current situa-
tion and behaviors, there is implicit acceptation.? Re-
maining silent to an offer shall mean that it is rejected.
However, article 6 of TBK regulates an exception to this
by stating that “If the offeror cannot be expected to wait
Jor an explicit acceptance due to the legislation or the na-
ture of the works, the offers which are not rejected in a rea-
sonable time shall be deemed accepted.”

In principle, offer and acceptance are not subject to a
specific form. Therefore, the contract can be formed in
verbal or written form and, the acceptance declaration
can be send to the offeror via a reporter or a representa-
tive can declare the will. Since the offer and acceptance
declarations must be coherent to form a contract, in case
the wills are not coherent, they must be interpreted and
the theory of trust must be implemented. In such cases,

1. GiRIS

098 SAYILI KANUN’UN BiRiNCi BOLUMUNUN iLK AYIRI-
mi1 olan “Sézlesmeden Dogan Borg Tligkileri”
béliimiinde sézlesmenin hiikiimleri diizen-
lenmektedir. 6098 sayih Kanun’da acik bir
sekilde tanimlanmamakla birlikte doktrinde
sozlesme, taraflarin iradelerini kargilikhi ve
birbirine uygun olarak aciklamasi olarak tanimlanmak-
tadir. 6098 sayili Kanun’un ilk maddesi; “Sozlesme, taraf-
larin iradelerini karsilikli ve birbirine uygun olarak agik-
lamalartyla kurulur. Irade aciklamast, actk veya ortiilii
olabilir’ seklinde diizenlenmek suretiyle, s6zlesmenin
kurulmasinin genel sartlar: belirtilmektedir. Buna gore,
usuliine uygun olarak bir s6zlesmenin akdedilmesi icin,
taraflarin irade beyaninda bulunmasi, bu irade acikla-
malarinin karsilikh ve birbirine uygun olmasi ile taraf-
larin sézlesme ehliyetlerinin bulunmasi gerekmektedir.

Irade aciklanmadikga bir sézlesmenin meydana gelme-
si imkéansizdir. Trade aciklamasini, bir kimsenin belirli
bir s6zlesme yapmak hususundaki iradesini karg: tarafa
(muhataba) bildirmek amaciyla yaptig fiil ve hareketler
olusturur.! S6zlesmenin kurulabilmesi icin, kargilikli ve
birbirine uygun iki iradenin mevcut olmasi gerekmekte-
dir. Gerekli olan bu iki irade ac¢iklamasinda ilk yapilana
Oneri, buna cevaben yapilan beyana ise kabul denilmek-
tedir. Oneri, tek yanli ve kars: tarafa varmasi gerekli bir
irade acitklamasidir. Bununla 6neren, kars: tarafa ken-
disi ile bir sdzlesme yapmak istedigini ifade etmis olur.
Kabul ise, 6nerenin yapmig oldugu 6neriye karsi verilen
olumlu cevaptir.

Kabul, acik olabilecegi gibi ortiilii (zzmni) de olabilir.
Kabul iradesi acik olarak beyan edilmis ise, yani kul-
lamilan ifade ve sozciiklerden 6nerinin kabul edildigi
duraksamaya yer vermeyecek sekilde anlagilmaktaysa,
buna acik kabul denir. Ancak, diger tarafin 6neriyi kabul
ettigi acikca anlagilmamakla birlikte, mevcut durum ve
davraniglardan 6nerinin kabul ettigi sonucu cikartilabi-
liyorsa, burada ortiilii (zimni) bir kabul s6z konusudur.?
Oneriye cevap verilmemesi, onun reddedildigi anlami-
na gelecektir. Ancak TBK’nin 6. maddesi “Oneren, kanun
veya isin ozelligi ya da durumun geregi acik bir kabulii
beklemek zorunda degilse, oneri uygun bir siirede redde-
dilmedigi takdirde, sozlesme kurulmus sayilir.” seklinde
diizenlenmek suretiyle, istisnai hallerde kars1 tarafin
susmasinin “kabul” olarak degerlendirilecegi belirtil-
mektedir.
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Turkish legislation includes provisions on lesion and
willpower injures in order to prevent unjust treatments.
The lesion and willpower injures which can be affective
for contract are the main subjects of our article and they
are discussed in detail through the case law of the court
of Appeals and view of Doctrine.

Il. OVER BENEFITING (LESION)
A. Definition

Lesion means, exploitation and over benefiting?® and it is
aword of Arabic origin.* According to Schwarz, “There is
lesion if the manner and respond manner are dispropor-
tionate and inequivalent, a high commitment is made
for the relatively low downward response or on the con-
trary, is disproportionately high.”®

Tuncomag, states when manner and respond manner
are disproportionate, high manner for low manner or on
the contrary undertaking low manner for high manner
means lesion.®

Oneri ve kabul kural olarak herhangi bir sekle tabi degil-
dir. Dolaysiyla, s6zlesme sozlii veya yazih olarak yapila-
bilecegi gibi, kabulii 6nerene haberci ulagtirabilir veya
kabul iradesi temsilci tarafindan aciklanabilir. S6zles-
menin kurulabilmesi icin éneri ve kabuliin birbirlerine
tamamen uygun olmasi gerektiginden, karsilikh irade
beyanlarinin anlagilamadigi durumlarda beyanlarin
yorumlanmasi ve giiven teorisi uygulanmak suretiyle
sorunun neticelendirilmesi gerekmektedir. Bu noktada
mevzuatimiz, agir1 yararlanma (gabin) ve irade sakathk-
larna iligkin hiikiimler diizenlemek suretiyle magdu-
riyetlerin 6niine gecilmeye caligmigtir. Bir sozlesmeyi
etkileyebilecek nitelikte olan gabin ve irade sakatliklar:
makalemizin esas konusu olup, asagida Yargitay ictihat-
lar1 ve doktrin goriisleriyle desteklenmek suretiyle de-
tayli olarak incelenmistir.

Il. ASIRI YARARLANMA (GABIN)
A. Tanim

Gabin, somiirme, agir1 yararlanma anlamima gelen,’
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Considering the definitions given above, it is seen that
the gab is only based on the objective element.

Considering the definitions given above, it is seen that
the lesion has been defined on the basis of objective ele-
ment. Objective element is explained as a clear dispro-
portionate in bilateral contracts. However, the subjec-
tive element as well as the objective element should be
considered. The subjective element is the exploitation
of a weaker position, the intent of exploitation of the
exploiter. When the subjective element does not exist,
there would not be a lesion. In other words, the clear
disproportionate in bilateral contracts does not solely
affect the validity of the contract. The existence of other
circumstances such as the subjective elements is re-
quired for the cancellation of the contract.”

Arapca kokenli bir kelimedir.* Schwarz’a gore “eda ile

karsihik eda, oransizlik gosterdigi ve bu ikisi arasinda
esdegerlilik bulunmadigi, nispetsiz derecede asag1 olan
karsilik eda icin yiiksek bir eda taahhiit edildigi veya ak-
sine, ahzolunacak bir eda orantisiz derecede yiiksek bir
karsilik deger konuldugu takdirde gabin vardir.”®

Tuncomag, edim ile karg1 edim arasinda bir oransizlik
bulundugu, ¢ok diisiik olan kars1 edim i¢in cok yiiksek
bir edim veya aksine cok yiiksek bir kars: edim icin dii-
siik bir edim taahhiit edilmesi halinde gabinden s6z edi-
lecegini belirtmektedir.®

Yukarida yer verilen tanimlar dikkate alindiginda, ga-
binin yalniz objektif unsuru esas alinarak tanimlandig:
goriilmektedir. Objektif unsur, tam iki tarafa bor¢ yiik-
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As a matter of fact, based on the elements mentioned in
Turkish law, “gabin” legislation differs in terms of con-
ceptual and semantic terms according to other defini-
tions. Regulation “The Content of Contract” (article 26)
in TBK continues with precise invalidation (article 27)
and lesion subjects (article 28). The article 28 about le-
sion reads as: “If there is a clear disproportion between
mutual acts in a contract, if such disproportion is real-
ized by taking advantage of the harm situation or the lack
of experience or lack of experience of the injured person,
the injured shall notify the other party by reporting the
may ask to eliminate the disparity between the acts. The
injured may exercise his rights starting from when he
learned about this thoughtlessness or inexperience; and
starting from the date of disappearance when in a difficult
situation, within a year and in any case within five years
starting from the forming of the contract”.

Hereby, legislator imposes some restrictions on the
freedom of the contract. These limits of the contract
are about the mandatory provisions of the law, moral-
ity, public order and a violation of personality rights, as
the subject of the contract between the acts of the par-
ties and the situations of lesion which are connected to
aclear disproportionate. The legislator with this regula-
tion aims to prevent the abuse of contractual freedom by
the protection of the weaker side of the contract in the
case of alesion.®

Considering the doctrine opinions and the issue of le-
sion in our legislation, it is possible to describe the le-
sion as “Exploitation by creating a clear disproportion
between the realities by taking advantage of the hiffet
(unwarranted) or the inexperience of one of the parties
in bilateral contracts.”

B. Legal Nature of the Lesion

Article 28 of Law no. 6098 states that in a contract, if a
party creates an excessive disproportion between the
acts by making use of the difficulty, inexperience or
lightness of the other party, the injured party has the
right to demand the cancellation of the contract or the
elimination of the disproportion between the acts ac-
cording to the nature of the situation. The injured may
exercise his rights starting from when he learned about
this thoughtlessness or inexperience; and starting from
the date of disappearance when in a difficult situation,
within a year and in any case within five years starting
from the forming of the contract.

leyen sozlesmelerde karsilikhi edimler arasindaki acik
orantisizlik olarak aciklanmaktadir. Ancak gabin keli-
mesi degerlendirilmeye alindiginda, objektif unsurun
disinda, ayrica subjektif unsurun da dikkate alinmasi
gerekmektedir. Subjektif unsur, somiiriilenin zayif du-
rumu ile sémiirende sémiirme kastinin bulunmasidir.
Subjektif unsurun bulunmamasi halinde, gabinden sz
edilemez. Bagka bir ifadeyle, tam iki tarafa bor¢ yiikle-
yen sozlesmelerde karsilikh edimler arasimndaki acik
oransizlik sdzlesmenin gecerliliini tek basina etkile-
mez. Ancak diger sartlarin, yani siibjektif unsurun var-
I1g1 halinde gabinden dolay1 s6zlesmenin iptali yoluna
gidilebilir.”

Nitekim Tiirk hukukunda belirtilen unsurlar esas alin-
mak suretiyle, “gabin” mevzuatimizda kavramsal ve
anlamsal olarak diger tanimlara gore farklilik arz et-
mektedir. TBK'nin “sézlesmenin icerigi” konusundaki
diizenlemenin (in.26) hemen devaminda kesin hiikiim-
stizliik (m. 27) ve agir1 yararlanma (gabin) (m. 28) konu-
larina yer verilmistir. Gabinin yer aldig1 28. madde; “Bir
s6zlesmede karsilikli edimler arasinda agik bir oransizlik
varsa, bu oransizlik, zarar gorenin zor durumda kalma-
sindan veya diistincesizliginden ya da deneyimsizliginden
yararlanilmak suretiyle gerceklestirildigi takdirde, zarar
goren, durumun ézelligine gére ya sézlesme ile bagli ol-
madigini diger tarafa bildirerek ediminin geri verilmesini
ya da sozlesmeye bagl kalarak edimler arasindaki oran-
sizligin giderilmesini isteyebilir. Zarar goren bu hakkini,
diisiincesizlik veya deneyimsizligini ogrendigi; zor du-
rumda kalmada ise, bu durumun ortadan kalktig: tarih-
ten baglayarak bir yil ve her hdlde s6zlesmenin kuruldugu
tarihten baglayarak bes yil icinde kullanabilir.” seklinde
diizenlenmistir.

Kanun koyucu bdylece sozlesme 6zgiirliigiine baz si-
nirlamalar getirmigtir. Bu siirlar, s6zlesmenin emre-
dici kanun hiikiimlerine, ahlaka, kamu diizenine, kisilik
haklarina aykir1 olmasi, sézlesmenin konu itibariyle
imkansizlig1 ve taraflarin edimleri arasindaki acik oran-
sizliga bagh olarak ortaya cikabilecek asir1 yararlanma
hallerine iligkindir. Kanun koyucu bu diizenleme ile ga-
bin halinde sézlesmenin zayif tarafin korunmaya alin-
masl suretiyle sdzlesme 6zgiirligiiniin kétiiye kullanil-
masina engel olmay1 hedeflemistir.®

Doktrin goriigleri ve mevzuatimizda diizenlenen gabin
hususu birlikte degerlendirildiginde, gabin; “Tam iki
tarafa borg¢ yiikleyen sézlesmelerde, taraflardan biri-
nin diger tarafin miizayaka halinde olmasindan (darda
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There are different views in Turkish and Foreign Doc-
trine about the legal nature of the lesion. With “the view
which accepts the lesion is one of the injury cases will”
and “the view which accepts the lesion is restriction for
freedom of the contract” of the legal nature the lesion is
being assessed.

In view of the fact that it is one of the states that are in-
jured by the will, the lesion is considered one of the mis-
takes, deceptions and intimidations of the willpower. In
this view, the legal consequence is attributed not to le-
sion itself but it being the error is a state of a disability in
terms of will.’® This view has been criticized for the fact
that it is difficult to measure the impact power of con-
sent as there will be no equality between the parties and
therefore the presence of the lesion will not necessarily
show that the will has been disabled."

In the opinion that there is a limitation on the freedom
of contract, lesion is seen as a reason that disrupts the
subject of the contract by considering only the contract
subject without considering the will of the parties. Ac-
cording to the supporters of this opinion, the lack of
“goodness” that should be found in every contract is
a cause that distorts the equivalence between the acts.
This view has been criticized for the difficulty in the dis-
cretion of the disparity between the acts, for the fact that
the counter-act cannot be appreciated for the personal
benefit of the other party, in particular for the commer-
cial life.? This view has divided in two parts.

The first one of these, the view that the lesion is a typical
immorality. According to this view’s supporters in Doc-
trine, legislator has determined the border to the free-
dom of contract by goodwill and morality.'® The lesion is
immorality due to the awareness benefit."*

Second one, the lesion is a border because of social pur-
poses. By the authors who support this view, the lesion
on the basis of a moral idea, although for the purposes
of the social limitation to the freedom of contract. That
is why lesion is a different establishment separate from
the immorality.”® As a matter of fact, Schwarz states by
supporting this view, the lesion regulates under a differ-
ent title in Swiss-Turkish Law different from the Ger-
man Law and be snapped off from immorality.®

As aresult, when the views about the legal nature of the
lesion are considered together, the main reason for the
acceptance of the lesion in our law is the social thoughts.

kalmasindan), hiffetinden (diisiincesizliginden) veya
tecriibesizliginden yararlanarak ivazlar arasinda agik
bir orantisizlik yaratarak onu sémiirmesidir.”® seklinde
tanimlamak miimkiindiir.

B. Gabinin Hukuki Niteligi

6098 saylli Kanun'un 28. Maddesi, bir sézlesmede ta-
raflardan birinin diger tarafin zor durumda olmasin-
dan, tecriibesizliginden veya hafifliginden faydalanarak
edimler arasinda agir1 bir oransizlik meydana getirme-
si halinde, zarara ugrayan tarafin, durumun 6zelligine
gore, sozlesmenin iptalini veya edimler arasindaki oran-
s1zligin giderilmesini talep etme hakkini diizenlemek-
tedir. Zarara ugrayan s6z konusu hakki, diigiincesizlik
veya deneyimsizligini 6grendigi, zor durumda kalmada
ise bu durumun ortadan kalktigi tarihten itibaren bir yil
ve her haliikarda sézlesmenin kurulmasindan itibaren
bes yilicerisinde kullanmak durumundadir.

Gabinin hukuki niteligi ile ilgili Tiirk ve yabanci doktrin-
de farkl goriigler mevcuttur. Bu goriislerden, “gabinin
iradeyi sakatlayan hallerden biri oldugunu kabul eden
goriis” ve “gabinin sozlesme 6zgiirliigiine getirilen bir
siirlama oldugunu kabul eden goriis” seklindeki goriis-
ler esas alinmak suretiyle, gabinin mahiyeti ve niteligi
degerlendirilmektedir.

Iradeyi sakatlayan hallerden biri olduguna dair goriiste
gabin, tipkiirade sakatliklarindan olan yanilma, aldatma
ve korkutma hallerinden birisi olarak kabul edilmekte-
dir. Bu goriiste gabin, bizzat kendisi icin degil fakat hata,
ikrah gibi bir irade sakatlig1 hali oldugu i¢in kendisine
hukuki sonu¢ baglamaktadir.’® Bu goriis, sozlesenler
arasinda hicbir zaman esitlik olmayacagindan, rizalarin
etki giiciinii 6l¢cmenin zor oldugu ve bu sebeple gabinin
varliginin kesin surette iradenin sakatlanmig oldugunu
gostermeyecegi gerekcesiyle elestiriye ugramigtir.

Sozlesme serbestisine getirilen sinirlama olduguna dair
goriiste ise gabin, taraflarin iradeleri géz 6niine alin-
maksizin, sadece sozlesme konusu ele alinmak suretiy-
le, s6zlesmenin konusunu sakatlayan bir neden olarak
goriilmektedir. Bu goriig taraftarlarina gore, her soz-
lesmede bulunmas: gereken “iyi niyetin” bulunmamasi
edimler arasinda denkligi bozan bir sebeptir. Bu goriis,
edimler arasindaki oransizli§in takdirinin giicliigii, kars:
edimin diger taraf icin arz edebilecegi sahsi kiymetinin
takdir edilemeyecegi, ticari hayatta bilhassa spekiilasyo-
nun gerekli oldugu gerekcesiyle elestiriye ugramigtir.’?
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Even though the institution of lesion is thought to be
due to the effect of social thought, the rule of morality
and honesty is also effective in the occurrence of this in-
stitution. In fact, one side of the contract by benefiting
from a particular weakness of the other party to benefit
from and exploit it shall be contrary to the rule of both
morality and honesty. So lesion, with moral and social
thoughts, is considered as a reason for cancellation.”

C. ELEMENTS OF LESION

The main rule in Turkish Law is the freedom of the
contract. The limitation of this right in certain circum-
stances as exceptional, when the some kind of elements
are together in case is possible. Considering that the
institution of lesion is an institution that can limit con-
tracts, the fact that the lesion element can occur is due
to the coexistence of a number of conditions. The dis-
proportion between the acts for the acceptance of over-
exploitation alone is not considered sufficient; it is also
assumed that there should be some elements.’®

Bu goriiste kendi icerisinde ikiye ayrilmaktadir.

Bunlardan ilki, gabinin tipik bir ahlaka ayrilik oldugu
goriigiidiir. Doktrinde bu goriisii benimseyen yazarlara
gore, kanun koyucu s6zlesmenin konusunu belirlemede
taraflara tamidigi serbestiye bir de ahlak ve iyi niyet sinir1
¢izmigtir.”® Agir1 yararlanmanin ahlaka aykirilik sayilma-
sinin sebebi ise yararlanma kastindan ileri gelmektedir.**

Ikincisi ise gabinin sosyal amaclarla sézlesme 6zgiirliigii-
ne getirilmis bir stmirlama olduguna yonelik goriistiir. Bu
goriisii destekleyen yazarlar tarafindan, gabinin, teme-
linde ahlaki bir diisiince olmakla birlikte, sosyal amac-
larla s6zlesme serbestisine getirilen bir simirlama oldu-
gu belirtilmektedir. Bu sebeple asir1 yararlanma ahlaka
aykiriliktan ayri, bagimsiz bir miiessesedir.” Nitekim
Schwarz da bu gbriisii desteklemek suretiyle, Isvicre —
Tiirk Hukuku'nda, agir1 yararlanmanin ayr1 bir maddede
diizenlenmek suretiyle, Alman Hukuku'ndan farkli ola-
rak, ahlaka aykiriliktan koparildigini ifade etmektedir.'
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Doctrine has no consensus about the elements of le-
sion. Some of authors accept disproportion between
deeds as an objective element and miserability, chastity
and inexperience as a subjective element and examine
those elements by separate in two parts.”” Some other
authors, accept disproportion between deeds is objec-
tive element; some kind of situations just like miserable,
chastity and inexperience is subjective element in terms
of weaker part; lesion and exploit are subjective element
for opposite part, likewise they accept three element in
establishment of lesion.®

Swiss-Turkish Obligations Codes prefer to get border
of establishment of lesion by taking samples in German
Code of Civil Law. In this regard, our legislation needs
just objective and subjective element together for claim-
ing existence of lesion. When these two elements aren’t
together, there will not be mentioned existence of lesion
within our legislation. There are different types of High
Court’s decisions about it.*!

1. Objective Element

The objective element of over-exploitation is the dispro-
portion between mutual acts. In Article 28 of the Law
No. 6098, the expression of “disproportionate” in the
expression of “if there is a clear disproportion between
mutual acts in a contract” is the element of the contract.
Although the aim of the lesion institution is to maintain
a balance between actions, it cannot achieve full equal-

Sonug olarak gabinin hukuki niteligi hakkindaki goriis-
ler birlikte degerlendirildiginde, gabinin hukukumuzda
kabul edilmesinin temel sebebi sosyal diisiincelerdir..
Gabin miiessesesinin sosyal diisiincenin etkisi sebebiyle
ortaya ciktig) diisliniilse de, ahlak ve diiriistliik kurali da
bu kurumun meydana gelmesinde etkili oldugu sabittir.
Nitekim soézlesmenin bir tarafinin karg: tarafin 6zel bir
zaylflifindan yararlanarak agir1 yarar saglamasi ve onu
somiirmesi hem ahlak hem de diiriistliik kuralina ayki-
rilik tegkil edecektir. Yani gabin, ahlaki ve sosyal diisiin-
celerle, bir iptal sebebi olarak kabul edilmigtir."”

C. Gabinin Unsurlan

Tiirk hukuk mevzuatinda kural olarak sdzlesme serbes-
tisi esastir. Istisnai olarak belirli durumlarda bu hakkin
siirlandirilmas: bir takim unsurlarin birlikte bulun-
mas1 durumunda miimkiin olabilmektedir. Gabin (agir1
yararlanma) miiessesesinin de s6zlesmeleri sinirlandi-
rabilecek bir kurum oldugu dikkate alindiginda, gabin
unsurunun meydana gelebilmesi bir takim sartlarin
birlikte bulunmasina baglanmigtir. Asir1 yararlanmanin
kabulii icin edimler arasindaki oransizlik tek bagina ye-
terli goriilmemekte; bunun yaninda bazi unsurlarin da
olmasi gerektigi kabul edilmektedir.'®

Gabin kurumunun unsurlar1 hususunda doktrinde go-
riig birligi bulunmamaktadir. Bazi yazarlar objektif un-
sur olarak, edimler arasindaki oransizligy, siibjektif un-
sur olarak ise miizayaka, hiffet ve tecriibesizlik gibi 6zel

1Turhan Esener, Fatih Giindogdu, Borclar
Hukuku-I Stzlesmelerin Kurulusu ve Gegerliligi (TBK
m.1 - 48) (Kurulus ve Gegerlilik), Istanbul 2017, p. 23.
2 Ahmet Cemal Ruhi, Stzlesmeler Hukuku,

Vol. I, 2. Ed., Istanbul 2013, p. 18-19.

3 Tahir Caga “Rizadaki Fesat Sebeplerinden Biri
veya Gabin ile Malul Stzlesmelerde Fesih Beyani ve
Bunun Siiresi”, Law Journal of University of Ege,
1980, p. 39.
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Hukukunun Umumi Esaslari (Umumi Esaslari),

Vol. |, Ankara 1937, p.222.
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(Ders), Vol. |, 1948, p.3486.
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Vol. 4, December 20716, p. 63-71.
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ity between the acts, and cancellation of contracts just
because of disproportionate might eliminate trust, sta-
bility and order in commercial life. For this reason, it is
required that this disproportion is large and clear in or-
der to create an objective element of the lesion.??

In practice, the disproportion is determined by taking
into consideration the market conditions at the date of
establishment of the contract and at the place where the
contract is formed. However, if the balance between the
actions is broken after the establishment of the contract,
excessive exploitation will not be mentioned. In such
cases, only the adaptation of the contract to changing
conditions may be considered.?

Although, “Clear disproportion” statement is indicated
in our legislation what should be understood from it
does not. According to Doctrine, clear disproportion
means imbalance attracting everyone’s attention from
an objective point of view at a glance. Disproportion
needs to be clear as much as everyone gets easily, as
much as no one can deny.>* So when clear disproportion
interpret to in accordance with quality of disagreement
makes establishment of lesion use more balanced in
case of description in boundaries.

Although the objective elements are not identified in the
law, the High Court and Federal Court’s decisions take
cares it in their certain rates.?® The Supreme Court® of
Appeals recognizes that if there is a 50% or more dif-

durumlardan yararlanmay: kabul etmekte ve gabin ku-
rumunun unsurlarini ikiye ayirarak incelenmektedir.”
Bazi yazarlar ise edimler arasindaki oransizlig1 objektif
unsur; miizayaka, hiffetsizlik ve tecriibesizlik gibi 6zel
durumlar zarar goren yoniinden siibjektif unsur; agir1
yararlanma ve somiirmeyi ise karsi taraf acisindan siib-
jektif unsur olarak gérmekte, béylece gabin kurumunda
iic unsurun varhigim kabul etmektedirler.?

Isvicre - Tiirk Borglar Kanunu, Alman Medeni Kanu-
nunu 6rnek almak suretiyle, agir1 yararlanma kurumu-
nun sinirlarini daraltmayi tercih etmistir. Bu bakimdan
mevzuatimiz, gabinin varhigim ileri siirebilmek icin sa-
dece objektif ve siibjektif unsurlarin birlikte mevcut ol-
masi gerektigini hitkiim altina almigtir. Bu iki unsurun
birlikte bulunmamasi1 durumunda, mevzuatimiz kapsa-
minda, gabinin varligindan s6z edilemeyecektir. Konuya
iligkin bir ¢ok Yargitay karar: bulunmaktadir.*

1. Objektif Unsur

Asir1 yararlanmanin objektif unsuru kargilikh edimler
arasindaki oransizliktir. 6098 sayili Kanun’un 28. mad-
desinde “Bir sdzlesmede karsilikli edimler arasinda acik
bir oransizlik varsa...” ifadesindeki “oransizlik” ifade-
si sozlesmenin unsurudur. Gabin kurumunun amaci
edimler arasinda dengeyi saglamak olmakla beraber,
edimler arasinda tam bir esitlik saglanamayacagindan,
sirf oransizlik nedeniyle sézlesmelerin iptali yoluna gi-
dilmesi, alis veriglerde ve ticari hayatta giiveni, istikrar1
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m.1-48) (Kurulus ve Gecerlilik), Istanbul 2017, s. 23.
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ference between the acts, the disproportionate require-
ment will be deemed to have been fulfilled. Again, the
Court of Cassation, a difference of less than 25% can-
not be described as a disproportion. In this case, the
discretion of the judge in practice shall be limited by
the Supreme Court only when there is a disproportion
between 25% and 50%.%” The ratios in question exists in
practice but they are not binding for the judge. Never-
theless, the judge should take care of the whole aspects
of the file when rendering a decision about the exist-
ence of a clear disproportion.?® The judicial discretion
of the judge is about the time which is the disproportion
between deeds occur is the moment of inception of the
contract in doctrine and High Court. Because the ob-
jective condition must be exist in the moment of incep-
tion of the contract.? The objective values determined
according to the establishment of the contract are the
criteria for evaluating the disproportion. Therefore, the

ve diizeni ortadan kaldirir. Bu nedenle gabinin objektif
unsurunun olusabilmesi i¢in bu oransizligin biiyiik ve
acik olmasi aranmigtir.?

Uygulamada acik oransizlik, sézlesmenin kuruldugu ta-
rihte ve s6zlesmenin kuruldugu yerdeki piyasa kosullar
dikkate alinarak belirlenmektedir. Ancak sézlesmenin
kurulmasindan sonra edimler arasindaki dengenin bo-
zulmasi halinde agir1 yararlanmadan s6z edilemeyecek-
tir. Béyle durumlarda sadece, sdzlesmenin degisen ko-
sullara uyarlanmasi glindeme gelebilir.*

Mevzuatimizda “agik oransizhik” ifadesi kullanilmasina
ragmen, buna karsilik s6z konusu ifadeden ne anlagil-
mas1 gerektigi belirtilmemigtir. Doktrin uyarinca agik
oransizlik, objektif bakis acisiyla ilk anda herkesin dik-
katini ¢eken dengesizlik olarak tamimlanir. Oransizlik,
isten anlayan herkesin derhal, kolaylikla fark edecegi
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subjective value given by the parties to the acts is not
taken into consideration.® In this respect, one of the
parties is not in a special position at the stage of contract
execution. Therefore, at this stage, excessive exploita-
tion provisions will not be applied. In this case, the con-
ditions of the contract may be adapted to the changing
conditions. Another issue that needs to be considered in
determining the disproportion between acts is that the
judge will compare the actions undertaken with the con-
tract and not the executed one.* Inability to discharge or
incomplete execution subject for not executing obliga-
tions and bad executing which are state in article 112 and
continue in Law no 6098.

2. Subjective Element

Disproportion between deeds is not adequate for hap-
pening lesion, there are two more element which are
required.®* These two element; being weak condition for
one part and the other part gets benefit from it likewise
happening lesion.

3. Being in a Weak Condition

The fact that one of the parties is in a difficult situation
does not have the power of discriminating the weak situ-
ation, but rather leads to a disadvantageous contract for
itself. Article 28 in Law no 6098;

“If the contract has clear disproportionate between and
this disproportionate is about the injured because of
strand or thoughtlessness or inexpertness, injured one
may report that s/he isn’t connected with the contract to
the other part and want the manner back or want elimi-
nation about disproportionate between deeds and the con-
tract is still exist. Injured one may use this right when s/
he learn about thoughtlessness or inexpertness; when in
strand start from the date which is the disappearance of
the situation in one year and start from the date of the be-
ginning of the contract in five year.”

by issuing in the form of shows some situations as men-
tioned “poor/weak”. When one of those situations exist,
the part who is in a poor/weak condition can cancel the
contract according to article 28. In this case, the poor/
weak part is not taken into consideration whether it is
the side with the hard case.

seviyede, inkar edilemeyecek derecede ac¢ik olmalidir.?*
Dolayisiyla acik oransizligin belirli sinirlar cercevesin-
de tanmimlanmas: yerine, uyusmazlhigin niteligine goére
yorumlanmasina olanak saglanmasi gabin miiessesinin
saglikli kullanilmasini da saglamaktadir.

Kanunda objektif unsura iligkin bir oran belirtilme-
mesine ragmen, Yargitay ve Federal Mahkeme verdigi
kararlarda belirli oranlar dikkate almaktadir.>® Yargi-
tay edimler arasinda %50 ve daha fazla fark oldugunda,
oransizlik sartinin gerceklesmis sayilacagini kabul et-
mektedir.?® Yine Yargitay’in, %25’ten az bir farkin oran-
sizlik olarak nitelendirilemeyecegine iligkin ictihatlar
mevcuttur. Bu durumda, uygulamada hakimin takdir
yetkisi Yitksek Mahkeme tarafindan sadece %25 ile %50
arasindaki oransizlik bulundugu hallerle simirlandiril-
maktadir.?” S6z konusu oranlar uygulamada mevcut olsa
da, hakim icin baglayic1 degildir. Hal boyleyken, hakim,
yargilamasim gerceklestirdigi dosyada biitiin 6zellikle-
ri dikkate alarak acik oransizligin var olup olmadigim
takdir etmelidir.?® Hakimin, edimler arasindaki oran-
sizhigin hangi zamanda gerceklestigine yonelik takdiri
noktasinda ise, dikkate alinacak zaman doktrinde ve
Yargitay uygulamas1 uyarinca sézlesmenin kuruldugu
andir. Zira objektif sartin sézlesmenin kuruldugu anda
mevcut olmas1 gerekir.*® Sézlesmenin kurulugu anina
gore belirlenen objektif degerler, oransizligin degerlen-
dirilmesine 6lciit olur. Bu sebeple, taraflarin edimlere
verdigi siibjektif deger dikkate alinmaz.*®° Bu bakim-
dan, sdzlesmenin yapilmasi agamasinda taraflardan biri
6zel bir durum i¢inde degildir. Dolayisiyla, bu agamada,
agir1 yararlanma hiikiimlerine bagvurulamayacaktir.
Nitekim bu durumda, eger sartlar1 varsa sézlesmenin
degisen sartlara uyarlanmasi s6z konusu olabilmekte-
dir. Edimler arasindaki oransizligin belirlenmesi ko-
nusunda iizerinde durulmasi gereken bir diger husus
ise hakimin ifa edilen degil, sozlesme ile taahhiit edilen
edimleri karsilagtiracagidir.® ifa edilmeme veya eksik
ifa 6098 sayili Kanun’un 112. ve devami maddelerinde
diizenlenen borclarin ifa edilmemesinin, 6zellikle de
kotii ifanin konusudur.

2. Subjektif Unsur

Agir1 yararlanmanin gerceklesmesi icin edimler arasin-
daki oransizlik tek bagina yeterli olmayip, bunun ya-
ninda iki unsurun daha varlig: sarttir.?* S6z konusu iki
unsur; bir tarafin zayif durumda olmasi ve diger tarafin
bu durumdan faydalanarak edimler arasinda agiri oran-
s1izlik meydana getirmesidir.
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The Situations (Being in a Difficult) in Law

In terms of being in a weak condition one of the part,
Law no 6098 registries; miserable, chastity and inexpe-
rience situations.

a. Miserable Situation

Miserable situation in case of a person staying in a diffi-
cult situation financially as the case may be, the psycho-
logical (personal) situation is also possible.

We believe that it is of interest to reiterate that the weak
situation is not defective in the difficulty of falling into
the difficult situation, and it does not matter in terms of
accepting the existence of the difficult situation.

The most significant point in being in a difficult situa-
tion is; when the person thinks her/himself in a difficult
situation but in case of not in it cannot have a cancelling
right by having benefit with this conception about the
contract which has disproportion between deeds.

b. Chastity

Chastity is moving carelessly, without thinking while
making a contract.®* If the person doesn’t have discrimi-
nation power this case doesn’t provide lesion which
chastity situation.®® With regard to happening chastity
element being in a chastity situation generally is not
adequate, being in a chastity situation for the action in
question will be adequate.3¢

c. Inexperience

Inexperience in terms of lesion (over-exploitation)
means not having sufficient knowledge and experience
in terms of contract. Particular consideration in the as-
sessment is not general inexperience and inexperience
in the subject of the contract.*” The lack of consideration
of general inexperience in this aspect allows a person
with general experience to claim excessive exploitation
on the basis of inexperience in terms of contract.

Lack of information can be related legal, economic or
technical areas. That is why, the view which is not evalu-
ating legal ignorance and not inexperience is not accu-
rate even if it is related to the contract.®®

3. Taraflardan Birinin Zor Durumda Olmasi

Taraflardan birinin zor durumda olmasi, zayif durum-
da olanin ayirt etme giicline sahip olmayp, kendisi icin
dezavantajl bir s6zlegsme yapmaya iten bir hali ifade et-
mektedir. 6098 sayili Kanun’un 28. maddesi;

“Bir s6zlesmede karsilikli edimler arasinda agik bir oran-
sizlik varsa, bu oransizlik, zarar gorenin zor durumda
kalmasindan veya diistincesizliginden ya da deneyimsiz-
liginden yararlanilmak suretiyle gerceklestirildigi takdir-
de, zarar géren, durumun ézelligine ya sé6zlesme ile bagl
olmadigum diger tarafa bildirerek ediminin geri verilme-
sini ya da sézlesmeye bagl kalarak edimler arasindaki
oransizligin giderilmesini isteyebilir. Zarar géren bu hak-
ki, diigiincesizlik veya deneyimsizligini 6grendigi; zor
durumda kalmadaise bu durumun ortadan kalktigi tarih-
ten baglayarak bir yil ve her hdlde sézlesmenin kuruldugu
tarihten itibaren baglayarak beg yil icinde kullanabilir.”

seklinde diizenlenmek suretiyle, “zayif/zor” durum ola-
rak nitelendirilen bazi haller gosterilmistir. Belirtilen
durumlardan birisinin mevecut olmasi durumunda, za-
yif/zor durumda olan tarafa akdettigi s6zlegsmenin iptal
hakki verilmektedir. Burada, zayif/zor durumda olan
tarafin kusurlu olup olmadig: dikkate alinmamaktadir.

Kanunda Belirtilen Haller

6098 sayil1 Kanun’un ilgisi maddesinde taraflardan biri-
nin zayif durum icerisinde olmas1 bakimindan; miizaya-
ka hali, hiffet ve tecriibesizlik hallerine yer verilmistir.

a. Muzayaka (Zor Durumda Olma) Hali

Zor durumda kalma hali, kisinin maddi olarak bir zor
durumda kalma héli olabilecegi gibi, psikolojik (sahsi)
bir durum hali ile de miimkiin olabilmektedir.

Yinelemekte fayda gormekteyiz ki, zayif durumda ola-
nin icinde bulundugu zor duruma diismede kusurlu
olup olmadiginin, zor durumun varligiin kabulii baki-
mindan bir 6nemi bulunmamaktadir.®

Zor durum konusunda dikkat edilmesi gereken en
o6nemli nokta; kisinin esasen zor durumda bulunmadi-
81 halde, kendisini zor durum igerisinde sanmasi ve bu
sekilde edimler arasinda agir1 oransizlik bulunan séz-
lesmeyi, kendisinin bu tasavvurundan yararlanip, iptal
etme hakkina sahip olup olamamasidir.
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lil. TERMS AND CONSEQUENCES OF LESION

In Law No. 6098 article 28/1., according to the nature of
the situation is not connected with the contract to no-
tify the other party by giving back the act or contracting
the disparity between the actions may be asked to be re-
moved. In this context, the law gives an electoral right,
either in whole or in part, to the exploited party in case
of excessive exploitation. According to the nature of the
situation, one of these electoral rights may be preferred
by the injured. In addition, the damaged, due to the
damage caused by the lesion can demand compensation.

Innovation is used with the declaration of will to have
the right to cancel the qualifying nature, and the results
will be produced by reaching the opposite side. This
right does not need to be sued because it is realized with
astatement of innovation. Cancellation can be made ex-
plicitly or implicitly. If the right of cancellation is tried
to be used by a lawsuit, the decision of the judge who will

b. Hiffet (Hafiflik)

Hiffet (Hafiflik), bir kisinin s6zlesmeyi yaparken dik-
katsizce, diigiiniip taginmadan hareket etmesini ifa-
de eder.?* Eger kisi ayirt etme giicline sahip degilse, bu
durum gabine dayanak tegkil eden hafiflik haline viicut
vermeyecektir.* Yine hafiflik unsurunun gerceklesmesi
bakimindan, kisinin genel olarak bir hafiflik hali icinde
bulunmas: aranmayacak; s6z konusu kimsenin ilgili ig-
lem bakimindan hafiflik tegkil edecek sekilde davran-
masl yeterli sayi1lacaktir.®

c. Tecriibesizlik (Deneyimsizlik)

Gabin (asir1 yararlanma) bakimindan deneyimsizlik,
sozlesme bakimindan yeterli bilgi ve deneyime sahip
olmama anlamina gelmektedir. Degerlendirmede 6zel-
likle dikkate alinacak husus genel deneyimsizlik olma-
yip, sozlesmenin konusuna iligkin deneyimsizliktir.*”
Bu unsurda genel deneyimsizligin dikkate alinmamasi,
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give the results of the petition to the other party and the
results will be a determination clause. The contract shall
not be effective by the decision of the court, but by the
cancellation of the injured.

The prescribed time limit for using total and local can-
celling right which arranged as optional is stated “con-
ditions of the situation” in article 28/1 in Law no 6098.
According to this, injured party should make a choice
from one of these cancelling rights by considering about
conditions of the situation.

The right of cancellation must be used within one (1)
year starting from the date of the abolition of this situ-
ation, in which the thoughtlessness or inexperience of
the injured person is learned and in case of being in a
difficult situation. The point to be considered here is the
starting date of the rights reduction period. In accord-
ance with Article 28/2, one (1) year lowering period be-
gins to operate as of the date when thoughtlessness or
inexperience has been learned or the situation has been
removed. The right of cancellation must be used within
five (5) years from the date of the contract in any case.

Another issue is the compensation of the damage. The
source of the request for compensation of damages aris-
ing from over-exploitation of Turkish and Swiss law is
based on the culpa in contrahendo of contract negotia-
tions.*® Excessive exploitation of the party is under the
obligation to compensate for the harm caused by this be-
havior which is contrary to the trust relationship. Dam-
age caused by harm to be claimed is the negative dam-
age.** In other words it means compensation for damage
due to the loss of trust in contract.

genel deneyim sahibi bir kiginin sézlesme bakimindan
deneyimsizlik temeline dayal1 olarak agir1 yararlanma
iddiasinda bulunmasina olanak saglamaktadir.

Bilgi eksikligi; hukuki, ekonomik, ya da teknik alanlara
iligkin olabilir. Bu nedenle sézlesmeyle ilgili olsa dahi,
hukuki bilgisizligi deneyimsizlik kapsaminda degerlen-
dirmeyen goriis isabetli degildir.*

lil. GABiININ HUKUM VE SONUCLARI

6098 say1l1 Kanun’un 28/1. maddesi geregince, zarar go-
ren, durumun 6zelligine gore sézlesme ile bagh olmadi-
gimi diger tarafa bildirerek ediminin geri verilmesini ya
da sozlesmeyle bagh kalarak edimler arasindaki oran-
s1izhigin giderilmesini isteyebilir. Bu baglamda Kanun,
agir1 yararlanma durumunda somiiriilen tarafa biitiinsel
veya kismi olarak iptal hakk: olmak iizere se¢cimlik hak
vermektedir. Zarar goren tarafindan durumun 6zelli-
gine gore bu secimlik haklardan biri tercih edilebilir.
Ayrica, zarar goren, gabin nedeniyle ugradig: zararlarin
tazminini de talep edebilmektedir.

Yenilik dogurucu nitelige sahip iptal hakki varmasi gerek-
liirade beyanu ile kullanilir ve kargi tarafa varmakla birlik-
te sonuclarim dogurur. S6z konusu hak yenilik doguran
beyan ile gerceklesti§inden dava acilmasina gerek duyul-
maz. Iptal iradesi acik ya da értiilii olarak ileri siiriilebilir.
Iptal hakki bir dava acma yoluyla kullanilmaya ¢alisildig
takdirde dava dilekgesinin karg tarafa tebligi ile sonugla-
rin1 doguracak hakimin verecegi karar bir tespit hitkmiin-
den ibaret olacaktir. S6zlesme, mahkeme tarafindan tesis
edilecek karar ile degil, zarar goren tarafindan iptal beya-
ninin yapilmasi ile gecmise etkili olarak gecersiz olur.
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IV. WILLPOWER INJURES
(ERROR - CHEAT - THREAT)

The basic elements for the validation of the legal process
are the will, the declaration of will and the legal outcome.
However, although alegal transaction includes the three
elements, some disorders that may occur during the
formation phase of the will or the disclosure of this will
(declaration), deficiencies resulting from incompatibili-
ties may result in consequences affecting the validity of
the legal transaction.*

Will disability is defined in two ways as broad and nar-
row. In the narrowest sense, the disability will take place
during the formation of the will for the legal process. In
other words, it is the existence of disability in direct will.
In the broad sense, the disability will include disabili-
ties in the declaration except for the disabilities (error
- cheat - threat) during the formation phase of the will.
We will discuss the relationship between lesion and er-
ror, cheat and threat, which are the most important fac-
tors affecting the will.

A.ERROR

Misapprehension with another word error is formed of
article 30 in Law no 6098: “The part who is in fundamen-
tal misapprehension when the foundation of the contract,
doesn’t connected with the contract” formed like this.
However; misapprehension should be fundamental for
becoming invalid, article 31 in Law no 6098 explains the
situations of fundamental misapprehension; () declar-
ing will for another contract differ from the contract
that asked to make, (i1) declaring will for subject differ

Secimlik hak olarak diizenlenen biitiinsel iptal ile kismi
iptal haklariin kullanilmasi bakimindan 6ngoriilen si-
nir 6098 sayili Kanun’un 28/1. maddesindeki “durumun
ozelligi” ifadesiyle belirtilmistir. Buna gore, zarar goren
kendisine taninan iptal haklari arasinda bir se¢cim yapar-

ken durumun 6zelligi goz 6niinde bulundurulmalhdair.

Iptal hakki, zarar gorenin diistincesizlik veya deneyim-
sizligini 6grendigi, zor durumda kalmada ise bu duru-
mun ortadan kalktig tarihten baslayarak bir (1) y1l ige-
risinde kullanmalidir. Burada dikkat edilmesi gereken
husus, hak diisiiriicii siirenin baglangi¢ tarihidir. Zira
6098 sayil1 Kanun’un 28/2. maddesi uyarinca bir (1) yil-
lik hak diistiriicii siire, diisiincesizlik veya deneyimsizli-
gin 6grenildigi ya da zorda kalma durumunun ortadan
kalktig tarihten itibaren islemeye baglamaktadir. Iptal
hakkinin, her halde s6zlesmenin kuruldugu tarihten iti-
baren baglayarak bes (5) yil icerisinde kullanilmasi ge-
rekmektedir.

Diger bir husus ise zararin tazminine iligkindir. Tiirk ve
Isvicre hukuklarinda agir1 yararlanmadan dogan zararin
tazmini isteminin kaynagi sozlesme goriismelerinden
dogan sorumluluk (culpa in contrahendo) esasina daya-
nmir.* Sémiirenin agir1 yararlanmaya neden olan davra-
nig1, taraflar arasindaki giiven iligkisine aykirilik olus-
turdugu i¢in sémiiren, giiven iligkisine aykiri olan bu
davraniginin neden oldugu zarari tazmin etme yiikiim-
liigii altinda bulunur. Tazmini istenecek zarar, olumsuz
zarardir.*® Diger bir ifadeyle, sozlesmeye yonelik giive-
nin bosa ¢ikmasindan dogan zararin tazmini anlamina
gelmektedir.
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from wanted, (i7i) declaring will to someone differ from
wanted person in real, (iv) if there is will declaring for
another person differ from the person who has specific
quality while making a contract and (v) declaring will for
more deed than wanted in real or less opposite deed dif-
fer from wanted in real. Principle of numerous clauses
no longer exists in fundamental misapprehension so
these situations is not limited in law as a matter of fact
specifically it mentioned for these situations as a funda-
mental. If the failing part the wrong motivation accepts
as a main topic of the contract in frame of relationships
of business and if this is predictable for opposite part
invalidity of the contract will be mentioned. When the
misapprehension is fundamental according to Law no
6098 failing part can declare the contract is invalidity
and doesn’t connected to the contract in one (1) year.
There are a lot of High Court’s Judgement about one
foreclosure year in terms of situation that cause injury
willpower.*?

It is important to note that a person’s flaw in error does
not prevent him from exercising his right of revocation.
However, pursuant to Article 35 of the Law no. 6098, it
may lead to an obligation to compensate the other party
due to invalidity of the contract. The damages to be com-
pensated are damages caused by the invalidity of the
contract that is trusted by its validity. In other words, if
the canceled contract was not done at all, it would be the
(negative) loss. In cases where equity requires, the judge
may award further compensation under the Law, but
this compensation amount should not exceed the posi-
tive damage (TBK 35/2). In case of error in the doctrine,
there are discussions about the quality of the compensa-
tion responsibility. According to an opinion, in respect
of this responsibility, the provisions on the compensa-
tion of tortious acts shall be applied; According to an-
other opinion, the provisions of violation of debt should
be applied. However, it should be noted that the second
opinion brings the compensation creditor to a more fa-
vorable position in terms of the burden of proof and the
statute of limitations. We would like to point out that if
the other party knows or knows that a party is wrong, the
party to pay compensation will be eliminated.

B. DECEPTION - TRICK

Deception; it is a deliberate reduction of a person’s fault.
In a decision of the Supreme Court of Appeals concern-
ing the terms, conditions and procedure of deceit; the
concept of cheating should be emphasized: The meaning

IV. iRADE SAKATLIKLARI (HATA - HILE - IKRAH)

Hukuki islemin gecerlilik kazanabilmesi i¢in temel un-
surlar irade, irade beyani ve hukuki sonuctur. Ancak, bir
hukuki islem her ne kadar s6z konusu {i¢ unsuru da iger-
mekte olsa da 6zellikle iradenin olugmasi safhasinda ya
da bu iradenin aciklanmasi (beyani) sathasinda ortaya
cikabilecek baz1 bozukluklar, noksanliklar ya da uyum-
suzluklar sonucunda meydana gelen irade sakatliklari,
hukuki islemin gecerliligini etkileyen sonuclara dogura-
bilecektir.*

Irade sakathig, genis ve dar anlamda olmak tizere iki
sekilde tanimlanmaktadir. Dar anlamda irade sakathig),
hukuki isleme iligkin iradenin olusumu safhasinda ger-
ceklesmektedir. Diger bir ifadeyle, dogrudan iradede sa-
katligin mevcut olmasidir. Genig anlamda irade sakathig:
ise, iradenin olusumu safhasindaki sakathiklarin (hata
- hile - ikrah) haricinde ayrica beyandaki sakatliklari
da kapsamaktadir. Biz de agagida iradeyi etkileyen en
onemli etkenler olan hata, hile ve ikrah konusunu de-
gerlendirerek, gabin ile arasindaki iligkiye deginecegiz.

A. Hata

Yanilma, diger bir deyisle hata, 6098 sayii Kanun'un
30. maddesinde; “Sozlesme kurulurken esasli yanilmaya
diisen taraf, o sozlesme ile bagl olmaz” seklindeki dii-
zenlenmigtir. Fakat s6zlesmenin gecersizligi sonucunun
dogmasi icin yanilmanin esash olmasi sart1 6ngoériilmiis
olup, 6098 say1l1 Kanun’un 31. maddesinde esash sayila-
cak yanilma halleri; () kurulmasi istenilen s6zlesmeden
bagka bir s6zlesme i¢in irade aciklanmasu, (77) istenilen-
den bagka bir konu icin irade aciklanmasi, (iii) s6zlesme
yapma iradesinin, gercekte soézlesme yapmak istedigi
kisiden baskasina aciklanmasi, (iv) s6zlesme yapilirken
belirli nitelikleri olan bir kisinin dikkate alinmasina
kars1 bagka bir kisi icin irade agiklanmigsa ve (v) gercek-
te iistlenmek istenilenden 6nemli 6l¢iide fazla bir edim
icin veya gercekte istenilenden 6nemli 6l¢iide az bir kar-
s1 edim i¢in irade aciklanmasi olarak sayilmistir. Esash
yanilma hallerinde numerus clausus ilkesi gecerli degil
yani bu haller Kanunda sayilan haller ile sinirli degildir,
nitekim hiikiimde de 6zellikle bu hallerin esash yanilma
niteliginde oldugu ifade edilmistir. Ancak ig iliskilerinde
gecerli diiriistlitk kurallar1 cercevesinde yanilanin ya-
nildig: saikini sézlesmenin temeli saymasi halinde, bu
durum da karg: tarafca dngoriilebilir ise, s6zlesmenin
gecersizli§inden bahsedilebilecektir. Yanilmanin 6098
saylll Kanun uyarinca esash nitelikte olmasi halinde
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of the word means cheating, deception and misleading.
Cheating in the sense of law of obligations is a concept
that must contain certain elements and only in this case
affect the validity of the contract.*®

In order to be able to speak of the fraud, the following
elements must be present: a behavior directed towards
the counterparty, the purpose of the fraud, the establish-
ment of the contract and the causal link.** This effect may
arise in the form of a full establishment of the contract
(the original fraud) or in some of the provisions of the
contract (fraud). Either way, the trick can be mentioned.
Recognition of the right to cancel the contract to anyone
exposed to fraud, he suffered a heavy damage, but due to
the pressure on his will, the freedom of the will has been
lost. It should be noted that cheating can be proved by any
evidence. Because there are exceptions to the rule of proof
against the obligation to prove against the counter, and the
claims, fraud and suspicion are among these exceptions.*
Deception is regulated in article 36 in Law no 6098.

According to this, conditions for not being bound with
the contract: (1) A party to be misled about making a con-
tract i.e. misguided with opposite party’s behavior, (ii)

yanilan, yanildigim1 6grenmesinden itibaren bir yil ice-
risinde s6zlesmenin gecersiz oldugunu ve sézlesme ile
bagli olmayacagini beyan edebilir. Ancak belirtilen siire
zarfinda beyanda bulunmamasi halinde s6zlesme gecer-
li hale gelmektedir. Bir yillik hak diigiiriicii siirenin ira-
de sakatligina sebep olan haller bakimindan s6z konusu
olmas: haline iliskin emsal tegkil eden bircok Yargitay
karar1 bulunmaktadir.*?

Onemle belirtmekte fayda gérmekteyiz ki, bir kimsenin
yanilmada kusurlu olmasi, iptal hakkini kullanmasina
engel olusturmaz. Ancak 6098 sayili Kanun’un 35. mad-
desi uyarinca sdzlesmenin gecersizligi nedeniyle kars:
tarafin zararim tazmin yiikiimliiligiine yol acabilir*®
Tazmin edilecek zarar, gecerlili§ine giivenilen sozles-
menin hiikiimsiizliigii yliziinden ugranilan zarardir. Di-
ger bir ifadeyle, iptal edilen s6zlesme hic yapilmasa idi
ugranilmayacak olan (olumsuz) zarardir. Hakkaniyetin
gerektirdigi durumlarda ise hakim, Kanun kapsaminda
daha fazla tazminata hitkmedebilmektedir ancak bu taz-
minat tutarinin olumlu zarar1 agmamasi gerekir (TBK
35/2). Doktrinde yanilma halinde yanilan tazminat so-
rumlulugunun niteligine iligkin tartigmalar bulunmak-
tadir. Bir goriise gore bu sorumluluk bakimindan haksiz
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misapprehension on purpose, (iii) cheat cause making a
contract and (iv) the behavior that accepted as a cheat is
to be done by part of the contract or the person who gets
help to this part while making a contract. The fact that the
deceit was carried out by a third party would also affect
the validity of the contract, but in this case, in addition
to the first three conditions mentioned above, the con-
ditions which would benefit from the deception or the
need to know about the deception are sought. Deception
is also subject to the same time-limiting period as error.
In other words, the contract will be considered valid if
the deceit does not claim the invalidity of the contract
within one (1) year from the date of learning that it has
been deceived. The cheating or third person is obliged to
reimburse the damage suffered by the deception due to
deceit, irrespective of whether the invalidity of the con-
tract is claimed. According to article 39/2 in TBK, ap-
proval on contract by the cheated party does not mean a
renounce of right to compensation. Therefore; the right
to compensation is contradictive but domestic view is
demanding a reliance damages. However; equity re-
quirement, article 35 in TBK will be applied by analogy
and decided much more.

fiil tazminatina iligkin hiikiimler uygulanmal; diger bir
goriige gore ise, borca aykirilik hiikiimleri uygulanma-
hidir. Ancak belirtmek isteriz ki ikinci gériis tazminat
alacaklisini ispat ylikii ve zamanagimi bakimindan diger
goriise nazaran daha elverigli bir duruma getirmektedir.
Belirtmek isteriz ki, bir tarafin yamldiginmi diger taraf bi-
liyorsa veya bilmesi gerekiyorsa, yanilan tarafin tazmi-
nat 6deme yiikiimliiliigii ortadan kalkmaktadir.

B. Aldatma - Hile

Aldatma ise; bir kisinin kasten saik hatasina diigtirtil-
mesidir. Aldatmanin gartlari, kosullar: ve usuliine ilis-
kin olarak emsal bir Yargitay kararinda; “6ncelikle hile
kavrami lizerinde durulmalidir: Kelime anlamu ile hile,
aldatma, yanmiltma anlamlarina gelmektedir. Bor¢lar hu-
kuku anlaminda hile, belli baz1 unsurlar1 barindirmasi
gereken ve ancak bu halde s6zlesmenin gecerliligini et-
kileyen bir kavramdir.**

Hileden s6z edebilmek i¢in su unsurlarin bulunmasi ge-
rekir: Kargi tarafi hataya diigiirmeye yonelmis bir davra-
nus, Hile kasti, Sézlesmenin kurulmast ve nedensellik bagt
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C. THREAT (FRIGHTENING)

Threat arranged article 37 in Law no 6098 by accept-
ing as a defective will about contracts. According to law
threat is; doing something that s/he doesn’t want to do
because of threatening about her/himself or relatives
gets hurt.

For example, when a person is forced to sign a contract
with the threat that he will be killed or burned at home
if he is not willing to settle for another person.* The two
are composed of two kinds, the material and the spir-
itual. It is accepted that a material offense is carried out
if someone is pressed to make a contract. There is no
disabled will in the case of an actual threat. Because in
this case there is no will. In the event that the contract is
concluded as a result of such a situation, the transaction
is considered to have not occurred in any way. The spir-
itual threat is explained as the realization of a process
that cannot be done as a result of the intimidation of a
person. This type of warning is usually caused by black-
mail threats. There is a declaration of will here, but this
will is not free.*

There are specific conditions for the existence of a
threat. These are a) Should be serious b) Should be dan-
ger that can be happen immediately c¢) should be done to
one of the part of contracts or her/his one of relatives d)
should be directed to personality, honor, life, property or
freedom e) should be unjust f) should be relation of cau-
sality between threat and process that is to be done g)
threat should be done by opposite part of the contract or
third person shaped like this. If one of these conditions
is present, the presence of the threat is mentioned, and
therefore no one, who agrees with a legal act, is bound
by the contract. The occurrence of the defect due to the
cancellation of the willpower can be eliminated within
the scope of article 39 of the Law no. As arule, the fright-
ened party is not bound by contract.

In the fear of the third party, unlike the deception, the
fact that the party does not know or intimidate the other
party is not important for the cancellation of the con-
tract. As in cheating, there is no need to cancel the con-
tract for the demand for compensation in scare.*® Since
the result of the intimidation is similar to the error and
deception, the most important point to be mentioned
here will be the evaluation of the validity of the legal
agreement if the third person intimidates.

gerekmektedir.*® Bu etki s6zlesmenin tamamen kurul-
masl (asli hile), yahut sézlesmenin bazi hiikiimlerinde
yer bulmasi (fer’i hile) seklinde ortaya cikabilir. Her iki
halde de hileden s6z edilebilir. Hileye maruz kalan kim-
seye sozlesmeyi iptal hakkinin taninmasi, onun agir bir
zarara ugramasi nedeniyle degil, iradesine yapilan baski
sonucunda, irade 6zgiirliiginii yitirmis olmas1 nede-
niyledir. Yeri gelmisken belirtilmelidir ki hile her tiirlii
delille ispat edilebilir. Zira senede karsi senetle ispat
zorunluluguna iligkin kuralin istisnalar1 bulunmakta
olup hata, hile ve ikrah iddialar1 bu istisnalar arasinda
yer almaktadir:** 6098 sayii Kanun’un 36. maddesinde
aldatma diizenlenmisgtir.

Buna gore, aldatma sebebiyle s6ézlesmenin baglayici
sayllmamasi icin gerceklesmesi gereken sartlar; (7) Bir
taraf, s6zlesme yapma hususunda aldatilmig, yani karst
tarafin davranigt ile yaniltilmig olmasy, (i) yanilmanin
kasten yapilmasi, (iii) aldatmanin s6zlesmenin yapilma-
sina sebep olmast ve (iv) aldatma tegkil eden davramigin
s6zlesmenin tarafi veya sozlesmenin yapilmasinda yardi-
mundan yararlandig bir kimse tarafindan yapilmis olma-
sidir: Aldatmanin ticiinceii kisi tarafindan gerceklestiril-
mis olmasi da s6zlesmenin gecerliligini etkileyecektir
ancak bu durumda yukarida belirtilmis olan ilk {i¢ sarta
ek olarak aldatmadan yararlanacak olan tarafin da al-
datmay1 bilmesi veya bilmesinin gerekli olmasi sartlar:
aranmaktadir. Aldatma da yanmilma ile ayni hak diistir-
cii siireye tabidir. Diger bir deyisle aldatilanin, aldatildi-
gint égrendigi tarihten itibaren bir (1) yil icerisinde s0z-
lesmenin gecersizligini ileri siirmemesi halinde s6zlesme
gecerli sayilacaktir. Aldatan veya ticiincii kisi, s6zlesme-
nin gecersizliginin ileri siiriiliip siiriilmemesine bagli ol-
maksizin, aldatmaya maruz kalanin aldatma nedeniyle
ugradig1 zarar1 tazmine mecburdur. Zira TBKnin 39/2.
maddesi uyarinca aldatilanin sézlesmeye onay vermesi,
tazminat talep etme hakkindan feragat anlamina gelme-
mektedir. Dolayisiyla talep edilebilecek olan tazminat
doktrinde tartismali olmakla birlikte baskin goriis yal-
mizca menfi zararin istenebilecegi yoniindedir. Ancak
hakkaniyetin gerektirdigi durumlarda, TBK’nin 35/II.
maddesi kiyasen uygulanmak suretiyle daha fazla taz-
minata hiikmedilmektedir.

C. ikrah (Korkutma)

krah, 6098 sayil1 Kanun'un 37.maddesinde sdzlesme-
lerle ilgili bir irade fesadi hali olarak kabul edilmis ve bu
dogrultuda diizenlenmigtir. Kanun uyarinca ikrah; bir
kimsenin yapmak istemedigi bir hukuki islemi, kendi-
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Compensation for damage of part of contract is require-
ment in law as a result of frightened by third person.
Injured one has to base on civil wrongdoing in the case
with this reason.*” Reliance damage is originate from
frighten and together with approving the contract or
cancelling and still exist damages the compensation not
adamages that the execution of the contract.

Article 37/2 in Law no 6098 regulates; if the party ex-
posed to the intimidation behavior requires equity with-
outregard to the defect, it has arranged the obligation to
pay the other party’s loss. This shows that a statutory li-
ability has been created by the law to reimburse the con-
tractor who is contracting as a result of the intimidation
of the third party, but then cancels the contract.>® The
part who cancel the contract due to exposed of frighten
in terms of s/he paid amount because of the contract
can ask it from third person according to rules of civil
wrong.*

Consequently, the party subject to intimidation is not
bound by the contract, whether by the counterclaim or
the third party. In the event that the intimidation occurs
with counterparty behavior, the counter-act is responsi-
ble for the negative damages of both the offense and the
negligence of the culpa in contrahendo. In the intimida-
tion of the third party, it is assumed that the third party
is responsible for the tort. If the intimidation is caused
by the behavior of the third person, the counter-act may
be requested from the party canceling the contract in
good faith, due to the loss of the contract. This indem-
nity accepted under the principle of fairness constitutes
an exemplary responsibility.>?

V. CONCLUSION

Consequently, in order to be able to mention the lesion,
the objective condition and the subjective conditions of
the lesion should be present. The fact that the person

sine veya yakinlarindan birisine zarar verilecegi tehdidi
ile yapmasidir.

Mesela bir kimsenin, bagka bir kimseye razi olmadig:
takdirde oldiiriilecegi veya evinin atese verilecegi tehdi-
di ile bir s6zlesme imzalattirdig) hallerde ikrah s6z ko-
nusudur.” Tkrah, maddi ve manevi ikrah olmak tizere iki
cesitten olugsmaktadir. Bir kimsenin sézlesmeyi yapmasi
icin sikigtirilmasi durumunda maddi ikrahin gercekles-
tirildigi kabul edilmektedir. Fiili bir ikrahin s6z konusu
olmasi durumunda sakat bir irade bulunmamaktadir.
Zira bu durumda higbir irade yoktur. Boyle bir durum
neticesinde sozlesmenin akdedilmesi durumunda ise,
s6z konusu islem hicbir sekilde meydana gelmemis ola-
rak kabul edilir. Manevi ikrah ise bir kimsenin korkutul-
masl neticesinde, yapamayacagl bir islemi gerceklestir-
mesi olarak aciklanmaktadir. Bu ikrah tiirii genellikle
santaj yollu tehditler neticesinde meydana gelmektedir.
Burada bir irade beyan vardir, fakat bu irade serbest ve
hiir bir irade degildir.*

Ikrah kavraminin mevcut olabilmesi belirli sartlara bag-
lanmaktadir. Bunlar; a) Ciddi olmalt b) hemen meydana
gelebilecek agir bir tehlike olmali ¢) akdin taraflarindan
birisine veya yakinlarina yapimali d) sahsa, namusa,
cana, mala veya hiirriyete yoneltilmis olmali e) haksiz
olmali f) tehdit ile yapilan islem arasinda illiyet bagi bu-
lunmali g) tehdidi diger akit taraf veya iiciincii bir sahis
yapmali seklinde diizenlenmektedir. Bu sartlardan bi-
rinin mevcut olmasi1 durumunda ikrahin varhigindan
soz edilmekte ve dolayisiyla ikrah ile hukuki bir isleme
razi olan kimse, s6zlesme ile bagh olmamaktadir. ikrah
sebebiyle irade bozuklugunun meydana gelmesi s6z ko-
nusu irade bozuklugunun giderilmesi, yanilma ve aldat-
mada izah edilen sartlar ile aym1 olmak tizere 6098 sayil1
Kanun’un 39. maddesi kapsaminda giderilebilmektedir.
Korkutmada korkutulan taraf, kural olarak sdzlesmeyle
bagh degildir.

42 Supreme Court 1. Civil Chamber, Dated 27.03.2017,

Numbered E. 2014/20584, K. 2017/1437.
43 0guzman/0z, Genel Hktimler, p. T13-115.

44 Mehmet Murat Inceoglu, Borclar Hukukunda

Dogrudan Temsil, Istanbul 2009, p. 20.

45 Zekeriya Kiirsat, Borclar Hukuku Alaninda Hile

Kavrami, p. 25 vd.

46 Supreme Court General Assembly, Dated

25,03.2015, Numbered E. 2013/18-1707, K. 2015/1072.

47 Saymen/Elbir, Borclar, p. 274; Reisoglu,
Borglar, p. 83.

48 Saymen/Elbir, Borclar, p. 275.

49 Tekinay/Akman/Burcuoglu/Altop,
Genel Hikiimler, p. 457.

50 Kocayusufpasaoglu, Borclar Hukuku, p.478.
51Eren, Genel Hikimler, p. 368.

52 Mustafa Tiftik, “Borc Sozlesmelerinin irade
Sakatligi Sebebiyle Iptalinde Ugranilan Zararlarin
Tazmini”, The Journal Of Law Faculty of University Of
Erzincan, Vol.X, p. 413.
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who is in trouble with the institution of lesion cancels
the contract that he has to sign is the right to exercise
the rights he has in the legal order. With the doctrine
regulated in our legislation and the regulations of the
Supreme Court of Appeals, it is ensured that the social
and economic society is developed in a healthy way by
organizing / limiting the relations between the individ-
uals / institutions. Therefore, having such an arrange-
ment within our legal system ensures the formation of
a healthy society and prevention of victimhood, in other
words, it leads to a healthy progress of our legal order. B

Ugiincii kiginin korkutmasinda, aldatmadan farkli ola-
rak akdin karg: tarafi korkutmay: bilmemesi veya bile-
cek durumda olmamas1 s6zlesmenin iptali agisindan
o6nem arz etmemektedir. Aldatmada oldugu gibi korkut-
mada da tazminat talebiicin sézlesmenin iptal edilmesi-
ne gerek yoktur.* Korkutmanin neticesi hata ve aldatma
ile benzer oldugundan burada deginilmesi gereken en
6nemli husus, iiciincii kiginin korkutmas: durumunda
hukuki sézlesmenin gecerliliginin degerlendirilmesi
olacaktir.

Ugiincii kisinin korkutmasi neticesinde sézlesme yapan
tarafin ugradigi zararin tazmin edilmesi tazminat huku-
kunun bir geregidir. Bu gerekce ile ikame edilen tazminat
davalarinda zarara ugrayan taraf haksiz fiil hiikiimlerine
dayanmak zorundadir.®® Menfi zarar, korkutmaya maruz
kalan taraf, s6zlesmenin ifa edilmemesinden kaynakla-
nan zararlarin tazminini degil, korkutmadan kaynakla-
nan ve sdzlesmenin onaylanmasi veya iptal edilmesi ile
ortadan kalkmayan zararlarin tazminidir.

6098 sayili Kanun’'un 37/2. maddesi; korkutma dav-
ranigina maruz kalan tarafa, kusuruna bakilmaksizin
hakkaniyet gerektiriyorsa, karsi tarafin zararim 6deme
yiikiimliiliiginii diizenlemigtir. Bu da {iclincii kisinin
korkutmasi sonucu sézlesme yapan ancak daha sonra
sozlesmeyi iptal eden tarafin kars1 akide 6deyecegi taz-
minat i¢in kanunla bir kusursuz sorumluluk hali olustu-
ruldugunu géstermektedir.” Korkutmaya maruz kaldigi
icin sozlesmeyi iptal eden tarafin kars: akide 6dedigi
tazminat bakimindan iiciincii kisiye haksiz fiil hiikiim-
lerine gore riicu hakki sakhdir.?

Neticeitibariyle korkutma davranigi ister kargi akit tara-
findan isterse {i¢iincii kigi tarafindan olsun, korkutmaya
maruz kalan taraf s6zlesmeyle bagh degildir. Korkutma-
nin kars taraf davranisi ile gerceklesmesi durumunda
kars akit, aldatmada oldugu gibi hem haksiz fiil hiikiim-
leri hem de culpa in contrahendo esasina gore korkut-

42 Yargitay 1.H.D. T. 27.03.2017, E. 2014/20584,

K. 2017/1437.

43 0guzman/0z, Genel Hkimler, s. 113-115.

44 Mehmet Murat Inceoglu, Borclar Hukukunda
Dogrudan Temsil, Istanbul 2009, s. 20.

45 Zekeriya Kiirsat, Borclar Hukuku Alaninda Hile
Kavrami, s. 25 vd.

K. 2015/1072.

Borglar, s. 83.

Genel Hikiimler, s. 457.

46 Yargitay H.G.K. T. 25.03.2015, E. 2013/19-1707,
47 Saymen/Elbir, Borclar, s. 274; Reisoglu,

48 Saymen/Elbir, Borclar, s. 275.
49 Tekinay/Akman/Burcuoglu/Altop,

50 Kocayusufpasaoglu, Borclar Hukuku, s.478.
51Eren, Genel Hikiimler, s. 368.

52 Mustafa Tiftik, “Borc Sozlesmelerinin [rade
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Dergisi, C.X, s. 413.
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maya maruz kalanin menfi zararlarindan sorumludur.
Uciincii kisinin korkutmasinda ise iigiincii kisinin hak-
siz fiil hiikiimleri cercevesinde sorumlulugunun oldu-
gu kabul edilmektedir. Diger irade sakatlik hallerinden
farkl olarak korkutmanin {i¢lincii kiginin davranigin-
dan kaynaklanmasi durumunda, s6ézlesmenin korkut-
maya maruz kalinca iptal edilmesi nedeniyle kars akit,
iyi niyetli olmak sartiyla olugan zarar acisindan sozles-
meyi iptal eden taraftan istenebilmektedir. Hakkaniyet
ilkesi cercevesinde kabul edilen bu tazminat kusursuz
sorumluluk 6rnegini tegkil etmektedir.

V. SONUC

Netice itibariyle gabinden bahsedilebilmesi i¢in gabinin
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objektif sart: ile siibjektif sartlarinin bir arada bulun-
mas1 gerekmektedir. Gabin miiessesi ile zor durumda
kalan kisinin akdetmek durumunda kaldig: s6zlesmeyi
iptal etmesi hukuk diizeni icerisinde sahip oldugu hak-
lar1 kullanma yetkisini haiz olmasidir. Mevzuatimizda
diizenlenen doktrin ile Yargitay ictihatlar ile uygula-
mas1 sekillenen s6z konusu diizenlemeler ile kigilerin/
kurumlarin birbirleri arasindaki iligkiler diizenlenmek/
smirlanmak suretiyle sosyal ve ekonomik toplumun
saglikl bir sekilde gelismesi saglanmaktadir. Dolayisiyla
hukuk diizenimiz icerisinde b&yle bir diizenlenmenin
olmasi saghikl bir toplumun olugmasina ve magduriyet-
lerin dnlenmesini saglamakta, diger bir ifadeyle hukuk
diizenimizin saghkh bir sekilde ilerlemesine yoén ver-
mektedir. B

KAYNAKCA

Ahmet Cemal Ruhi, Sozlesmeler Hukuku, Istanbul 2013,

Ahmet M. Kilicoglu, Borclar Hukuku Genel Hiikiimler, Ankara 2018,
Andreas B. Schwarz, Borclar Hukuku Dersleri, 1948.

Erarslan Ozkaya, Asiri Yararlanma (Gabin) Davalari, Nisan 2015.

Ernst Kramer, Berner Kommentar, Bd. [V/1/2/1a, Art. 19-22 OR, Bern 1991.

Esat Arsebiik, Tiirk Kanunlari Bakimindan Borclar Hukukunun Umumi Esaslari,
Ankara 1932.

Eugen Bucher, Schweizerisches Obligationenrecht, Allgemeiner Teil ohne
Deliktsrecht, 2. Aufl., Zirich, Schulthess, 1988.

Ferit Saymen, Halid Elbir, Tark Borclar Hukuku, istanbul.
Fikret Eren, Borclar Hukuku Genel Hukimler, Ankara 2018.
Halid Elbir, islam Hukukunda Gabin, istanbul 1963.

Kenan Tuncomag, Borclar Hukuku Dersleri, Istanbul 1965.

Korkut Ozkorkut, Asiri Yararlanma Hitkamlerinin Tacirler Bakimindan Uygulanmasi
(TBK m.28), Banka ve Ticaret Hukuku Dergisi, 2016.

Mustafa Kemal 0guzman, Turgut 0z, Borclar Hukuku Genel Hikimler, Istanbul
20M.

Mehmet Murat inceoglu, Borclar Hukukunda Dogrudan Temsil, istanbul 2009.
Necip Kocayusufpasaoglu, Borclar Hukuku, istanbul 2017.

Onen Gonea, Tiirk Hukukunda Gabin, Akdeniz Universitesi Sosyal Bilimler Enstitisi
Yiiksek Lisans Tezi, Antalya 2007.

Resat Kaynar, Tirk Borclar Hukuku Dersleri Genel Hkimler, Istanbul 1965.

Selahattin S. Tekinay, Sermet Akman, Haluk Burcuoglu, Borclar Hukuku
Genel Hitkiimler, Istanbul 1993.

Selman Okumus, 6098 sayili Turk Borclar Kanunu'na Gére Asiri Yararlanma
(Gabin), Ankara

Tahir Caga, “Rizadaki Fesat Sebep_!erinden Biri veya Gabin ile Malul Sozlesmelerde
Fesih Beyani ve Bunun Siresi”, Ege Universitesi Hukuk Dergisi, 1980,

Turgut Akintiirk, Borclar Hukuku, Istanbul 2018.

Turhan Esener, Fatih (:":i'lndoﬁdu, Borclar Hukuku-1 Sozlesmelerin Kurulusu ve
Gecerliligi (TBK m.1-48), Istanbul 2017.

Zekeriya Kiirsat, Borclar Hukuku Alaninda Hile Kavrami, istanbul 2003.

ARTICLETTER|WINTER 2019



