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ABSTRACT

In the Turkish Administrative Law, some prin-
ciples may be applied under the statutory
power, others may have been put forward as
jurisprudential and implemented by public au-
thorities. One of the important administrative
procedural principles is the principle of formal
parallelism or called the principle of congru-
ent form as being mostly applied as a result
of judicial decisions. The principle of formal
parallelism sets forth that “statutory instru-
ments shall be construed as including a power
to revoke, amend or re-enact them, subject to
the same conditions as applied to the making
of them"”." In this article, the principle of formal
parallelism and the concepts of authority and

OZET

Turk Idare Hukuku'nda yer alan cesitli ilkeler-
den bazilari kodifikasyon calismalari ile meveut
mevzuat hukiimleri arasinda yerini almis, baz-
lar ise Danistay kararlar cercevesinde ictihat
olarak ortaya konulmus ve idari birimler tarafin-
dan uygulanmaya devam edilmistir. Bu sekilde,
mevzuat htktmleri arasinda yer almamakla be-
raber Turk Idare Hukuku'nun énemli ilkelerinden
biri yetki ve usulde paralellik ilkesidir. Yetki ve
usulde paralellik ilkesi, bir islemi degistirmeye,
ilga etmeye veya geri almaya vyetkili makamin
idari islemi tesis eden makam oldugu ve bu isle-
min tesis ediimesinde uygulanan usultin, islemin
degistirilmesi, ilga edilmesi veya geri alinmasin-
da da gecerli olmasini ifade etmektedir.! Bu ma-
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procedure will be evaluated under the deci-
sions of the Council of State.

KEYWORDS: Administrative Procedural Act,
Authority, Competence Procedure, Principle of
Formal Parallelism, Principle of Congruent Form

I. INTRODUCTION

N MANY COUNTRIES, STATUTORY INSTRUMENTS ARE APPLIED
in determining general principles of law based on
the principle of legal certainty, which clarifies that
administrative acts subjected to certain rules as
much as possible is crucial from the perspective of
the rule of law and natural justice.

In the Turkish law, albeit the provisions articulating
procedures in cases such as tender, taxation and discipli-
nary actions, specific administrative procedural law has
not yet been regulated including the general procedures
and principles to be applied to administrative acts. How-
ever, there are certain procedural principles that are set-
tled in our administrative law developed under case law.
One of the most important principles is the principle of
formal parallelism, which is expressed in Latin as “Un-
umquodque dissolvatur eo modo quo colligatur” >

The principle of formal parallelism is also evaluated sep-
arately as “parallelism in authority” and “parallelism in
procedure” in Turkish doctrine and in the case law, par-
ticularly under the State of Council.

The principle of formal parallelism, which is also called
as “parallelism principle”® developed by judicial bodies,
states that an administrative body which is authorized
to carry out an administrative act is also entitled to with-
draw, remove or change the same act on condition that
applying the same procedural rules in cases where there
is no regulation in legislation.* In the light of this defini-
tion, firstly, the definition of administrative act and ad-
ministrative authority and procedure will be discussed
briefly below and then the concepts of competence and
procedure in the administrative process and finally the
guidelines and application area of the principle will be
examined in order to be able to fully understand this
principle.

kale cercevesinde de yetki ve usulde paralellik
ilkesine iliskin birtakim hususlar, yetki ve usul
kavramlari, Danistay’'in s6z konusu ilke dogrul-
tusunda vermis oldugu kararlar ele alinacaktr.

ANAHTAR KELIMELER: idari islem,
Yetki, Sekil, Usul, Yetki ve Usulde Paralellik llke-
si, Kosutluk llkesi

1. GiRIS

DARI FAALIYETLERIN MUMKUN OLDUGU KADAR YEKNESAK
sekil ve usul kurallarina baglanmasinin, gerek hu-
kuk teorisi, gerek hukuk politikasi acisindan zorun-
lu ve faydali oldugu kabul edilerek, bircok iilkede bu
anlamda genel ilkelerin tespiti yoluna gidilerek po-
zitif hitkiimler konulmustur.

Hukukumuzda, idarenin faaliyetlerini nasil yerine geti-
recegi noktasinda farkli kanunlarda ihale, vergilendir-
me, disiplin islemleri gibi konularda belli usuller getiril-
mis olsa da, idari islemlerin yapilmasinda uygulanacak
genel usul ve esaslar1 diizenleyen bir idari usul kanunu
bulunmamaktadir. Ancak yarg ictihatlariyla idare hu-
kukumuza yerlesmis bulunan bazi usul ilkeleri mevcut-
tur. Bu ilkelerin en 6nemlilerinden biri de Latince’de
“Unumgquodque dissolvatur eo modo quo colligatur” ola-
rak ifade edilen yetki ve usulde paralellik ilkesidir.>

Yetki ve usulde paralellik ilkesi, doktrinde ve Danigtay
kararlarinda, iki unsurda da aranan “yetkide paralellik”
ve “usulde paralellik” olarak da degerlendirilmektedir.

Kosutluk ilkesi® olarak da anilan ve yargi organlarinca
gelistirilmis olan yetki ve usulde paralellik ilkesi, Anaya-
save kanunlarda aksi yonde bir diizenleme bulunmayan
hallerde, bir idari islemi yapmaya yetkili olan makamin
veya organin sz konusu iglemi geri alma, kaldirma, de-
gistirme ve diizeltme konusunda da aym usullere tabi
olmak kaydiyla yetkili olacagini ifade etmektedir.* Bu ta-
nim 15181nda, s6z konusu ilkeyi tam manasiyla kavraya-
bilmek adina, asagida 6ncelikle idari islem, idari anlam-
da yetki ve usul tanimlari ele alinacak olup, sonrasinda
idariislemde yetki ve usul kavramlari ile nihayet ilkenin
esaslari ve uygulama alani incelenecektir.
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Il. THE CONCEPT OF ADMINISTRATIVE
ACT, COMPETENCE AND PROCEDURE IN
ADMINISTRATIVE LAW

A. The Concept of Administrative Act

The first concept which should be evaluated at first is
the concept of administrative act, because the principle
of formal parallelism relates an issue when an admin-
istrative authority establishes a transaction or amends,
removes it afterwards.

An administrative act is a legal action of public authori-
ties. Moreover, the Court of Disputes and the Council
of State points out that “legal actions are unilaterally
established in accordance with public law by public au-
thorities and are applicable ex officio”.® Similarly, the
Turkish Constitutional Court indicates that an admin-
istrative act is a transaction made by a public institution
or an administrative body taking part in the administra-
tive organization and about administrative acts in the
field of administrative law.5

Il. iDARE HUKUKUNDA iSLEM, YETKi VE USUL
KAVRAMLARI

A. idari islem Kavramu

Isbu calismada ele alinacak olan yetki ve usulde para-
lellik ilkesinin, idari bir makamin idari bir islem tesis
etmesi ve sonrasinda bu islemin degistirilmesi, kaldiril-
mas1 ve geri alinmasi hallerinde s6z konusu olmasi sebe-
biyle, ilk olarak ele alinmasi gereken kavram idari iglem
kavramidir.

Idari islem, idari makam ve organlarin idare hukuku
alaninda kesin sonug¢ doguran tek tarafli irade aciklama-
laridir. Uyusmazlik Mahkemesi ve Danigtay tarafindan
ise idari iglem; “kamu kurum ve kuruluglar: tarafindan
kamu hukuku kurallar1 uyarinca tek tarafli olarak te-
sis edilen ve re’sen uygulanabilir nitelikte olan huku-
ki tasarruflar” geklinde tamimlanmaktadir.® Anayasa
Mahkemesi'ne gore ise idari islem, kamu kurumu ya da
idare Orgiitii icinde yer alan bir idari makameca verilmis
ve idarenin idare hukuku alaninda gordiigii idari faali-
yetlerle ilgili olmasi gereken islemdir.®

GSI 7




N- 3> 7T

In the Turkish literature, only certain and executable
administrative acts are regarded as “administrative
transaction”. In that sense, preparatory actions, con-
firmative acts and structural (technical/ internal) meas-
ures are not evaluated as administrative act due to the
fact that these are not certain and executable, and these
cannot be subject to a case. The character of “unilateral”
of administrative acts is a result of puissance public and
have legal consequences on persons through legal ac-
tions that make administration visible outside. In con-
clusion, it is important to propose a general definition,
legal acts including puissance public and changing legal
status with unilateral act shall be evaluated as adminis-
trative act.”

Tek bagina hukuki sonu¢ dogurmaya ehil islemler, yani
kesin ve yiiriitiilebilir islemler “idari islem” olarak ka-
bul edilmektedir. Idarenin bu baglamda hazirhk iglem-
leri, goriis bildiren islemleri ve ic¢ diizen iglemlerinin
kesin ve yiiriitiilebilir iglemler olmamas1 dolayisiyla
idari islem olarak kabul edilmemektedir ve dava konu-
su edilmemektedir. Tek tarafli irade kullanimi, idarenin
kamu giicii dolayisiyla sahip oldugu imtiyazlardandir
ve idarenin dis alemde goriiniimiinii saglayan hukuki
muameleler vasitasiyla bireylerde hukuki sonuclarini
dogurur. Dolayisiyla buradan hareketle genel bir tanim
yapmak gerekirse, kamu giicii kullanimini iceren, ida-
renin tek tarafl iradesiyle hukuki durumda degisiklik
meydana getiren iglemlerinin idari islem oldugu sonu-
cuna ulagilabilir.”
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B. The Concept of Competence in Administra-
tive Law

The concept of competence is defined as authority to
have power in accordance with law and under certain
conditions.? Moreover, that concept evaluated in the
scope of administrative law means that administrative
transaction as a mean of public power and directly relat-
ed to persons, equality, fundamental right and freedoms,
public money and goods shall only be made by authori-
ties determined and constrained by law.’ In this respect,
under the article 6 of the Turkish Constitution includ-
ing the principle of sovereignty and under the article 123
proposing the fundamental principles of administration
and administrative state, the statutory powers and du-
ties shall be used in accordance with the law."

As the character of secundum legem of administrative
law, administrative authority shall act lawfully. In or-
der to determine which administrative authority or
body is authorized to carry out an administrative act,
the concept of authority is examined in terms of place,
time, subject and person. Ratione personae refers to a
public authority that may act legal action, ratione mate-
riae refers to which administrative authorities may take
decisions on certain issues." Rationae loci relates to the
geographical area where an administrative authority
can use its authority and rationae temporis means a time
period which an administrative body can exercise its au-
thority on a particular subject.’

C. The Concepts of Form (Forme) and Proce-
dure (Procedure) in Administrative Law

In order to comprehend the principle of formal paral-
lelism, another element which should be mentioned is
the concepts of form and procedure. When an admin-
istrative act is carried out by an administrative author-
ity, there are formal and procedural rules to be followed
in legal terms. Forme means both the material form of
administrative act and the procedure followed for such
administrative transaction.’®

An administrative act may be unlawful if it has not met
the requirements of form in terms of applicable law.
However, it may not be evaluated as voidable. It is im-
portant to analyse the distinction between substantive
and secondary formal rules. In case of the violation of
substantive rules, the consequences of administrative
acts can be defeasible and moreover the subject-matter

B. idare Hukukunda Yetki Kavrami

Yetki kavrami; kelime anlami olarak bir gérevi, bir isi ya-
salarm verdigi imkanlara gore, belli sartlarla yiirtitme-
yi saglayan hak, salahiyet seklinde tamimlanmaktadir.®
Idare Hukuku tahtinda degerlendirmeye tabi tutulan
yetki kavramu ise kisileri, egitlik kuralini, temel hak ve
hiirriyetleri, kamusal para ve mallar1 dogrudan ilgilendi-
ren ve kamu giicli kullaniminin araci olan idari islemin,
idari tegkilat icindeki herkes tarafindan degil, yalmizca
kanunla belirlenmis ve sinirlanmis makamlar tarafin-
dan yapilabilmesini ifade eder.’ Bu dogrultuda yetki kav-
rami, Anayasa’da da kendine yer bulmus ve Anayasa’nin
egemenlik ilkesini diizenleyen 6. maddesi ile Idare ve
Idarenin Esaslar1 ana baghg altindaki 123. maddesinde,
yetki kavraminin alelade kimselerce ve bir usule uyul-
maksizin kullanilamayacagi belirtilmistir.°

Idare hukukunda, tiim islemlerde, islemi yapan ma-
kamin kanuni bir temele dayanmasi esastir. Bir idari
islemin yapilmasinda hangi idari makam ya da organin
yetkili olacaginin belirlenmesi yer, zaman, konu ve kisi
bakimindan yetki ayrimlariyla birlikte ele alinmakta-
dir. Kisi bakimindan yetki, bir idari islemin hangi kisi ya
da makam bakimindan yapilabilecegini ifade ederken,
konu bakimindan yetki, belli konulara iligkin kararla-
rin hangi idari makam tarafindan alinabilecegini ifade
etmektedir." Yer bakimindan yetki, bir idari makamin
konu yoniinden sahip oldugu yetkiyi kullanabilecekleri
cografi alana iligkin olup, zaman bakimindan yetki, bir
idari makamin konu yoniinden sahip oldugu yetkiyi kul-
lanabilecegi siireyi ifade etmektedir.'

C. idare Hukukunda Usul ve Sekil Kavrami

Yetki ve usulde paralellik ilkesini aciklamak adina de-
ginilmesi gereken diger bir unsur ise idare hukukunun
usul ve sekil kavramlarina bakis acisidir. Bir idari iglem
bir idari makam tarafindan gerceklestirilirken uyulmasi
gereken usul ve gekil kurallar1 mevcuttur. $ekil unsuru
hem idariislemin 6ziinii olugturan idarenin dig diinyaya
yansimasinin maddi bi¢cimi, hem de idari islemin yapil-
masinda izlenen usulii ifade etmektedir.”®

Sekil unsuru dikkate alinmaksizin tesis edilen idari is-
lemlerde hukuka aykirilik mevcut bulunabilir. Ancak
her sekil kuralina uyulmamasi hukuka aykirihik tegkil
etse dahi islemin iptalini gerektirmeyecektir. Bu nokta-
da analiz edilmesi gereken 6nemli husus asli ve tali sekil
kurallarina aykirilik olarak yapilmasi gereken ikili ay-
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can be revocable. On the contrary, the violation of sec-
ondary rules may not have results in legal actions itself.
The violation of secondary formal rules may be called
minor formal mistakes which may not result in the cas-
sation of administrative actions.™

lil. THE PRINCIPLE OF FORMAL PARALLELISM
IN THE LIGHT OF THE DECISIONS OF COUNCIL
OF STATE

As mentioned above, the principle of formal parallelism
consists of two basic concepts as competence and pro-
cedure, and it is not necessary that these two concepts
should include both aspects. In other words, although
it is often seen in decisions of the Council of State- the
principle may not always include two concepts. Imple-
mentation of only formal parallelism in competence
principle or formal parallelism in procedure principle is
quite common in practice.

A. The Principle of Parallelism in Authority

The principle of parallelism in competence states that
an authority which is authorized to do a transaction is
also authorized to make another transaction which is
contrary to the previous one.”®

For example, if an authority is given to a subordinate by
law or delegation of authority, superior hierarchique can-
not withdraw the transaction by replacing subordinate
acts albeit the principle of hierarchy.’® This rule consti-
tutes the prohibition on making transactions instead of

rimdan ibarettir. Asli sekil kurallarina aykirilik halinde
idari islemin sonuclar: etkilenebilmekte hatta islemin
iptali s6z konusu olabilmekte iken tali sekil kurallarina
aykirilik s6z konusu oldugu vakit isbu aykirilik islemin
kendisine bir etkide bulunmaz. Tali sekil kurallarina
aykirilik icin iglemin iptalini gerektirmeyen kiiciik sekil
hatalar1 da denilebilmektedir.*

Ill. DANISTAY KARARLARI ISIGINDA YETKIDE
PARALELLIK, USULDE PARALELLIK VE YETKI
VE USULDE PARALELLIK ILKESI

Yukarida da deginildigi {izere yetkide ve usulde paralel-
lik ilkesi, yetki ve usul olmak iizere iki temel kavramdan
olusmakta olup, birbirinden bagimsiz bu iki kavramin
bir arada bulunmas: gerekmemektedir. Bir bagka deyis-
le —6zellikle Danigtay kararlarinda gériilmekle beraber-
ilke her zaman iki kavrami da icermeyebilir. Yalnizca
yetkide paralellik ilkesinin veya yalnizca usulde paralel-
lik ilkesinin uygulanmasi pratikte oldukca sik rastlanan
bir durumdur.

A. Yetkide Paralellik ilkesi

Yetkide paralellik ilkesi, bir islemi yapmaya yetkili mer-
ciin o islemin tersini yapmaya da yetkili oldugunu 6n-
gormektedir.'®

Yetkide paralellik ilkesi cercevesinde 6rnegin, bir idari
tegkilaticerisinde mevcut bulunan hiyerarsik diizen cer-
cevesinde {istiin, astin iglemleri tizerinde iptal yetkisine
sahip olmasina ve iptal, islemin geri alinmas seklinde

TH.W.R. Wade, C.F. Forsyth, Administrative Law,
8t Edition, Oxford, 2000, p. 853.

2 Kemal Gozler, Anayasa Hukukunun Genel Teorisi,
V., 1 Edition, Bursa 2011, p. 306.

3 Turgut Tan, Idare Hukuku (idare Hukuku), Updated
6th Edition, Ankara 2017, p. 290; Seref Goéziibiyiik /
Turgut Tan, idare Hukuku V.1, Genel Esaslar,
Updated 7" Edition, Ankara 2010, p. 465/492;
Yildizhan Yayla, idare Hukuku, Istanbul 2011, p. 120;
Kazim Yenice / Yiiksel Esin, Aciklamali, ictihatl,
Notlu idari Yargilama Usulti, Ankara 1983, p. 46-48.

4 Seref Goziibilyiik, Turgut Tan, p. 465.

5 Turgut Tan, idare Hukuku, p.224-224.

6 Turgut Tan, idare Hukuku, p.224-224.

7 Kemal Gozler, idare Hukuku Dersleri

(Idare Hukuku Dersleri), Bursa 2009, p. 266.

8 Up-to-Date Turkish Dictionary, www.tdk.gov.tr/
(Access Date: 19 October 2018).

9 Bahtiyar Akyilmaz, Murat Sezginer,

Turk idare Hukuku, 1 Edition, Ankara 2017, p. 419

10 The Constitution of the Republic of Turkey,

“Article 6 - Sovereignty belongs to the Nation without
any restriction or condition. The Turkish Nation shall
exercise its sovereignty through the authorized
organs, as prescribed by the principles set forth in
the Constitution. The exercise of sovereignty shall
not be delegated by any means to any individual,
group or class. No person or organ shall exercise
any state authority that does not emanate from the
Constitution.” ‘Article 123 - The administration forms
awhole, with regard to its constitution and functions,
and shall be regulated by law. The organization and
functions of the administration are based on the

principles of centralization and decentralization.
Public corporate bodies shall be established only by
law, or by the authority expressly granted by law.
Official Gazette dated 09/11/1982, numbered 17863
(repeating)

11 Metin Giinday, idare Hukuku, Ankara 2017, p. 169.
12 Kemal Gézler, idare Hukuku Dersleri, p. 336-337.
13 Emre Can, Idari [slemin Sekil Unsuru,

stanbul 2017, p. 12-13.

14 Hiiseyin Bilgin, Idari Islemin Sekil Unsuru,

Adalet Dergisi, N.31, Y. 2008, p. 209.

15 Yildizhan Yayla, p. 129.

16 Kemal Gézler, Mahalli Idareler Hukukuna Giris,

15t Edition, Bursa 2018, p. 201.

17 Council of State 8th Chamber, decision dated
26.11.2013 and numbered E. 2013/5211K. 2013/8692.
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another authority. In this context, an administrative act
which is made by subordinate, for example a decision of
appointment, shall be revoked by the administrative au-
thority in accordance with the principle of parallelism,
unless there is no provision in law otherwise. In the de-
cision of the Council of State dated 23.11.2013 and num-
bered E. 2013/5211, K. 2013/8692 relating to this matter
as follows:

“The case relates to the cancellation of decision of the
Municipal Committee regarding cancellation of busi-
ness license, the closure of the workplace and pun-
ishing with administrative fine according to Law of
Misdemeanour. It is unquestionable that the person
authorized to issue licenses in the legislation is also
the sole authority for the annulment of such licenses.
Although there is no regulation on the contrary and
business license which is issued by mayor must be
cancelled by also mayor or an authorized officer in the
light of principle of parallelism, despite the contrary
arrangement to this principle in regulation, it was
seen that cancelling of the license was established by
the Municipal Committee, so there is no violation of
law in terms of authority.”"

As it can be followed, the authority which made a trans-
action is also authorized to revoke such transaction
according to the principle of congruent form. As men-
tioned before, any transaction which different authori-
ties act unlawfully results in incompetence. Moreover,
in the abovementioned decision, the relationship be-
tween a mayor and a municipal committee is considered

gerceklesebilecek olmasina ragmen; bir yetki, kanunla
veya yetki devri yoluyla asta verilmigse, iist astin yerine
gecerekidariislemi gerialamaz.'® Bu kural, “yerine gece-
rek islem yapma yasagi”n1 olusturur. Bu kapsamda astin
yaptig1 bir idari islem, 6rnegin bir atama karari, kanun-
larda aksi yonde bir diizenleme bulunmuyorsa yetkide
paralellik ilkesi geregi yine aym “ast” makaminca geri
alinabilir. Konuya iligkin Damistay kararinda, bu husus

soyle dile getirilmektedir:

“Dava, igyeri agma ve ¢alisma ruhsatimin iptaline,
isyerinin kapatilmasina ve Kabahatler Kanununa is-
tinaden idari para cezast ile cezalandirilmasina dair
Belediye Enciimeni kararinin iptali istemine iligkin-
dir. Mevzuatinda ruhsatlart vermekle yetkili kilinan
idarenin aym sekilde bu ruhsatlarin iptali konusunda
da tek yetkili oldugu tartismasiz olup, aksine bir dii-
zenleme de bulunmadigindan, belediye baskaninca
verilmig bulunan igyeri agma ve ¢calisma ruhsatinin
yetkide paralellik ilkesi uyarinca yine belediye baska-
nt ya da gorevlendirecedi bir yetkili tarafindan iptal
edilmesi gerekirken bu ilkeye aykirt olarak yonetme-
likte enciimen tarafindan ayrica karar alinmamast
gerektigine dair diizenlemeye ragmen belediye encii-
menince ruhsatin iptali yéniinde islem tesis edildigi
goriildiigiinden islemde yetki yoniinden hukuka uyar-
lik gériilmemigtir.”™”

Yukaridaki kararda da goriilecegi iizere yetkide para-
lellik ilkesi geregi islemi tesis eden makam iglemi geri
almaya da yetkili sayilmaktadir. Daha 6nce de dile ge-
tirildigi sekilde farkl bir makameca tesis edilecek olan

TH.W.R. Wade, C.F. Forsyth, Administrative Law,
8. Baski, Oxford, 2000, s. 853.

2 Kemal Gozler, Anayasa Hukukunun Genel Teorisi,
C.l,20M, s. 306.

3 Turgut Tan, [dare Hukuku (idare Hukuku), Gan.

6. Baski, Ankara 2017, 5.290; Seref Goziibiiyiik /
Turgut Tan, idare Hukuku C. 1, Genel Esaslar, Gin.
7. Basi, Ankara 2010, s. 465/ 492; Yildizhan Yayla,
idare Hukuku, Istanbul 2011, 5.120; Kazim Yenice
Yiiksel Esin, Aciklamali, Ictihath, Notlu idari
Yargilama Usulii, Ankara 1983, s. 46-48.

4 Seref Goziibiiyiik/Turgut Tan, s. 465.

5 Turgut Tan, idare Hukuku, 5.224-224.

6 Turgut Tan, Idare Hukuku, 5.224-224.

7 Kemal Gozler, idare Hukuk Dersleri (Idare Hukuk
Dersleri), 8.Baski, Bursa 2009, s. 266.

8 Giincel Tiirkce Sozlitk, www.tdk.gov.tr/

(Erisim Tarihi: 19.10.2018 ).

9 Bahtiyar Akyilmaz/ Murat Sezginer,

Turk idare Hukuku, Ankara 2017, s. 419.

10T.C. Anayasasl, “Madde 6 - Egemenlik, kayitsiz
sartsiz Milletindir. Tiirk Milleti, egementigini,
Anayasanin koydugu esaslara gére, yetkili organlari
elile kullamr. Egemenligin kullanilmasi, hicbir surette
hicbir kisiye, ziimreye veya sinifa birakilamaz. Hicbir
kimse veya organ kaynagini Anayasadan almayan

bir Deviet yetkisi kullanamaz.” “Madde 123 - idare,
kurulus ve gorevieriyle bir biitindir ve kanunla
diizenlenir. [darenin kurulus ve gdrevieri, merkezden
ydnetim ve yerinden ydnetim esaslarina dayanir,
Kamu tizelkisiligi, ancak kanunla veya kanunun acikca

verdigi yetkiye dayanilarak kurulur,” (9/11/1982 tarih,
17863 (Miikerrer) sayili Resmi Gazete).

11 Metin Giinday, idare Hukuku, 11. Baski,

Ankara 2017, s. 169.

12 Kemal Gézler, [dare Hukuku Dersleri, s. 336-337.
13 Emre Can, Idari [slemin Sekil Unsuru,

istanbul 2017, s. 12-13.

14 Hiiseyin Bilgin, Idari Islemin Sekil Unsuru,
Adalet Dergisi, S. 31, Y. 2008, s. 209.

15 Yildizhan Yayla, Idare Hukuku,

istanbul 2011, s. 129.

16 Kemal Gézler, Mahalli[dareler Hukukuna Giris,
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to be a superior- subordinate relationship as per legal
doctrine.

Albeit the principle of hierarchy, it may be possible to re-
voke the transaction with a “reverse action” by the pub-
lic body authorised by the law since statutory power has
been enforced.

B. Exceptions of the Principle of Formal Paral-
lelism

1. Enforced by the Law

The parallelism in competence is a principle accepted
by doctrine and case law. Therefore, some to this princi-
ple can be made by law. In cases where the law sets forth
otherwise or empower another authority to reverse and
cancel the transaction in question, the parallelism in
competence does not apply.’® In a decision on the issue,
the Council of State clarified the situation of the prin-
ciple of parallelism in competence against legal regula-
tions:

“It is not possible to make an interpretation on the
authority and procedure of appointment as to the na-
ture, powers and responsibilities of the duties in cases
where the law clearly defines the authority and proce-
dure for appointment.”

2. The Hierarchy of Norms

Another exception of the parallelism in competence
principle emerges from the hierarchy of norms. In the
hierarchy of norms, the norm and transaction in the
lower step can be removed or changed by and with the
norm and process in upper step without the application
of principle of parallelism in competence. For exam-
ple, the Presidential Decrees is superior to the ministry
regulations; the regulations of the ministries are supe-
rior than the regulations of the authority subordinate to
the ministry’s hierarchy. Therefore, the President, may
abolish and amend the regulations of the ministries’
regulations and the ministers may abolish and amend
the regulations of the authorities subject to their hierar-
chies without complying with the principle of parallel-
ism in competence.?

aksi islemler yetkisizlige sebebiyet verir ve isbu kararda
da aym tiizel kisilik icerisindeki organlarin kanunlarla
verilen yetkileri kullanirken birbirlerinin yerine gece-
rek islem yapmalar1 ancak kanunun verdigi acik izinle
miimkiindiir. Belediye bagkani ile belediye enclimeni
arasindaki iligki doktrinde “organlar arasinda iligki” ola-
rak tanimlanmaktadir.

Bu iligki ayni tiizel kisilik icerisinde de yer alsa, organla-
ra taninan yetkilerin paylagilmasi dolayisiyla, paylasima
imkan veren diizenlemenin varligiyla birlikte “tersi bir
islemle” ortadan kaldirilmas1 miimkiin olacaktir.

B. Yetkide Paralellik ilkesinin istisnalar
1. Kanunlarla Ongériilen istisnalar

Yetkide paralellik ilkesi 6greti ve ictihat tarafindan ka-
bul edilmis bir ilkedir. Bu yiizden bu ilkenin aksi kanun
tarafindan diizenlenebilir. Kanunun aksini diizenledigi
veya islemin geri alinmasini, iptal edilmesini bagka bir
makama verdigi durumlarda yetkide paralellik ilkesi
uygulama alanmi bulmaz.'* Damigtay konuya iligkin bir ka-
rarinda yetkide paralellik ilkesinin yasal diizenlemeler
karsisindaki durumunu net bir sekilde belirlemistir:

“Yasa ile atama yetki ve usuliiniin acik¢a belirlendigi
durumlarda, gérevlerin niteligine, yetkilerine ve so-
rumluluklarina gore, atama yetki ve usuliinde yorum
yapilmast da miimkiin bulunmamaktadir.”"

_2. Normlar Hiyerarsisi Bakimindan Ongériilen
Istisna

Yetkide paralellik ilkesinin bir diger istisnasi normlar
hiyerarsisi bakimindan ortaya ¢ikar. Normlar hiyerarsgi-
sinde iist basamakta yer alan norm ve iglem ile alt basa-
makta yer alan islem yetkide paralellik ilkesi s6z konusu
olmaksizin kaldirilabilir veya degistirilebilir. Ornegin,
Cumhurbagkanhigi Kararnameleri, bakanlk yénetme-
liklerinden; Bakanlik yonetmelikleri, bakanligin hiye-
rarsine tabi makamin yonetmeliklerinden iistiindiir.
Dolayistyla Cumhurbagkani, bakanlik yénetmeliklerini;
bakanlar, kendi hiyerarsilerine tabi makamlarin yonet-
meliklerini yetkide paralellik ilkesine uymaksizin ilga
edebilir ve degistirebilirler.?
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3. The Case Law

The principle of parallelism in competence shall be ap-
plied unless no counter judicial decision. In such cases
promoting derogations, this principle shall not be ap-
plied.* Itis not compulsory to apply the principle of par-
allelism in competence in the case that an administra-
tive act is established for the sake of application of the
judicial decisions. The Council of State has come to the
conclusion that this noncompliance to principle of for-
mal parallelism is not contrary to the law in that respect,
since the underlying reason lies behind the idea of ap-
plication of a judicial decision.??

3. Mahkeme ISararIarmm Uygulanmasi Bakimin-
dan Getirilen Istisna

Yetkide paralellik ilkesi ancak aksine bir yargi kararinin
olmadig1 durumlarda uygulanabilir. Aksi yonde mahke-
me karar1 bulunan durumlarda yetkide paralellik ilke-
sinden bahsedilemez.* Yarg: kararlarinin uygulanmasi
amaclyla idarenin iglem tesis ettigi durumlarda da yet-
kide paralellik ilkesinin uygulanmasi zorunlu degildir.
Danigtay konuya iligkin bir kararinda yetki ve usulde
paralellik ilkesine uyulmamasinin altinda yargi kararini
uygulama diisiincesi yattig1 icin bu uymamanin hukuka
aykir1 olmadigl sonucuna varmigtir.*
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C. The Principle of Congruent Form

Within the scope of principle of parallelism in procedure,
unless otherwise provided by the law, the procedure used
for the establishment of a legal action shall also be used
to amend or abrogate that transaction. It is important to
note that this is not only an exception to the principle of
parallelism in procedure, but also an exception to formal
parallelism. The authority that will revoke the adminis-
trative action shall act in accordance with the principle
of “parallelism in procedure and form”.* In a decision of
the Council of State, the legal action which result in the
dismissal of a university rector is found contrary to law
on the fact that the rector was not dismissed by following
the same procedure as he was elected and appointed by

C. Usulde Paralellik ilkesi

Usulde paralellik ilkesi kapsaminda bir iglemin tesisi
icin kullamilan usul, kanunun aksini éngérmedigi hal-
de -ki bu da yalnmizca usulde paralellik ilkesinin degil
ayn1 zamanda hem yalnizca yetkide paralellik ilkesinin
hem de yetki ve usulde paralellik ilkesinin bir istisnasi
niteligindedir- o islemin degistirilmesi, ilga edilmesi
icin de kullanilmalidir. idari islemi geri alacak makamin
“usulde ve sekilde paralellik” ilkesine uygun davranmasi
gerekir.?® Danigtay bir kararinda iiniversite rektoriiniin
Yiiksek Ogretim Kurumlari Yasasrnin 13. Maddesi uya-
rinca kademeli secimlerden sonra cumhurbagkani tara-
findan secilerek atanmasina ragmen gérevden alimirken
ayni usuliin izlenmemesini usulde paralellik ilkesine
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the President after the gradual elections as per the arti-
cle 13 of the Law on Higher Education Institutions.>*

There are cases where principle of parallelism in proce-
dure is not applied as the case of principle of parallelism
in competence. It is stated that the principle of parallel-
ism in procedure is a principle aimed at establishing le-
gal certainty, so that it can be neglected in cases where it
does not provide any practical benefit.?

D. Exceptions to the Principle of Parallelism in
Procedure

If there is a legal arrangement on the contrary as in the
case with the principle of parallelism in competence, the

aykir1 bularak gérevden alma kararini hukuka aykir
bulmugstur.>*

Yetkide paralellik ilkesinde oldugu gibi usulde paralellik
ilkesinin de uygulanmadigi durumlar mevcuttur. Usulde
paralellik ilkesinin hukuki giiveni tesis etme amacini ta-
styan bir ilke oldugu, bu nedenle pratik bir fayda saglama-
dig1 durumlarda ihmal edilebilecegi belirtilmektedir.?

D. Usulde Paralellik ilkesinin istisnalan

Yetkide paralellik ilkesinde oldugu gibi aksine bir yasal
diizenleme varsa bu durum usulde paralellik ilkesinin
de istisnas1 olusturur. Kanunda bir idari islemin geri
alinmasi, kaldirilmasi veya iptal edilmesi konusunda
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principle of formal parallelism shall be disregarded. It is
not compulsory to apply the principle of parallelism in
procedure if applicable procedural rules are provided by
law for the withdrawal, removal or cancellation of an ad-
ministrative act.?®

In the same way, the principle of parallelism in proce-
dure remains ineffective in administrative proceedings
for the execution of a court order. In line with this, the
Council of State held that there was no violation of the
law in the revocation of an administrative act which was
carried out in accordance with the principle of parallel-
ism in procedure where such process was carried out in
order to enforce a court decision.?”

In addition, the norm in the lower step can be removed
or changed with the superior norm in line with the hier-
archy of norms. At this point, the principle of parallelism
in procedure shall not be applied.?®

The formal parallelism principle has been applied in reg-
ulatory acts (subordinate legislation /quasi legislation).
Soitis rather difficult to say that the principle of parallel-
ism in procedure do not imply over individual adminis-
trative acts. (i.e. individual transactions).?’ Following the
same procedures in the case of revoking or re-enacting
these transactions will not be appropriate due to the
nature of the individual transactions.*® For example, it
is not possible to assert that an officer appointed by the
exam may only be discharged by an exam.* Moving from
this, it can be concluded that the principle of parallelism
in procedure is not applied in individual administrative
procedures as strictly as in regulatory processes.

belli usul kurallar1 6ngériilmiis ise usulde paralellik il-
kesinin uygulanmasi zorunlu degildir.?®

Aym sekilde bir mahkeme kararinin yerine getirilmesi
amaciyla yapilan idariiglemlerde usulde paralellik ilkesi
devre dis1 kalir. Buna paralel olarak, Danigtay bir kara-
rinda, mahkeme kararini uygulamak amaciyla usulde
paralellik ilkesi gbzetilmeden yapilan iptal isleminde
hukuka aykirilik bulmamigtir.?”

Ayrica, normlar hiyerarsisi bakimindan iist basamakta
yer alan norm ile alt basamakta yer alan norm veya ig-
lem kaldirilabilir veya degistirilebilir. Bu noktada usulde
paralellik ilkesi uygulama alani bulmaz.?

Diizenleyici olmayan idari islemlerde usulde paralellik
ilkesi genel bir gecerlilige sahip degildir. Usulde paralel-
lik ilkesi diizenleyici idari islemler icin genel bir gecerli-
lige sahip bir ilkedir. Ancak, diizenleyici nitelikte olma-
yan idariiglemler i¢in, yani bireysel islemler icin, usulde
paralellik ilkesinin genel bir gecerlilige sahip oldugunu
soylemek oldukea zordur.”® Bireysel islemlerin yapilar:
geregi bu islemlerin iptal edilmelerinde veya degistiril-
melerinde ayni usuliin izlenmesi isin dogasina uygun
olmayacaktir.*® Ornek vermek gerekirse smavla secilip
atanmis bir memur gérevden alinirken sinavla isine son
verilmesi gerektigini sdylemek miimkiin degildir.*' Bu-
radan hareketle, bireysel idari islemlerdeki usulde pa-
ralellik ilkesinin diizenleyici islemlerdeki kadar kat1 uy-
gulanmadig: sonucuna varilabilir. Disiplin cezasi verme
islemlerinde usulde paralellik ilkesi uygulanmaz. Disip-
lin islemleri daha 6nce gerceklegsen idari islemin “kargit
islemi” degil, bagimsiz bir islem tegkil eder.** “Usulde

18 Kemal Gézler, [dare Hukuku, V.1, 2 Edition,
Bursa 2009, p.757.

19 Council of State 5" Chamber, decision dated
21.11.1996 and numbered E. 1996/795, K. 1996/3565.
20 Kemal Gozler, idare Hukuku, p.886.
21Ramazan Caglayan, idari Yarglama Hukuku,
7™ Edition, Ankara 2015, p.451.

22 Council of State 5th Chamber, decision dated
06.11.1996 and numbered E.1996/1997, K.1996/3334.
23 Ismet Giritli/Pertev Bilgen/Tayfun Akgiiner,
{dare Hukuku, 3 Edition, Istanbul 2008, p.1011.

24 Council of State 8" Chamber, decision dated
13.10.1997 and numbered E.1996/5256, K. 1997/2729,
25 Turgut Tan, [dari islemin Geri Alinmast, Ankara
1970, p. 115 (Cited by Emre Can, Idari islemin Sekil
Unsuru, Istanbul 2017, p. 432.).

Ankara 2012, p. 346.

Bursa 2009,p. 883.

26 Council of State 5™ Chamber, decision dated 07.12.
1987 and numbered E.1987/987, K.1987/1694.

27 Council of State 5 Chamber, decision dated
24.06.2011 and numbered E.2011/433, K.2011/3618.
28 Kemal Gozler, idare Hukuku, p. 886.

29 Chapus, Droit Administratif General, op. cit.,

V1, p. 1127 (Cited by: Kemal Gézler, idare Hukuku
Volume: 1, 2 Edition, Bursa, p. 882).

30 Yahya Kazim Zabunoglu, idare Hukuku, V.1,

31Kemal Gézler, idare Hukuku, p. 882.
32 Yahya Kazim Zabunoglu, p. 346;
Kemal Gézler, Idare Hukuku V. I, 2" Edition,

33 Kemal Gozler, idare Hukuku, p.883.

34 Emre Can, Idari islemin Sekil Unsuru Istanbul
2017, sp. 431.

35 Conseil d'Etat, 25 April 1958, Societe Laboratoires
Geigy, RDCE, 1958, p. 236 (Cited by: Kemal Gozler,
{dare Hukuku Volume:1, 2nd Edition, Bursa 2009,

p. 884).

36 Chapus, Droit Administratif General, op. cit., V.1,
p. 1127; Auby ve Drago, op. cit., V.II, 5.290; Isaac, op.
cit., p. 311 (Cited by: Gézler, idare Hukuku Volume: 1,
Bursa 2009, p. 881).

37 Supreme Military Administrative Court Tt Chamber,
decision dated 25 January 1994 and numbered
E.1993/542, K.1994/232, Askeri Adalet Dergisi,

Issue 91, September 1994, p. 201

(Cited by: Kemal Gézler, idare Hukuku Volume: 1,
Bursa 2009, p. 881).
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The principle of formal parallelism is not applied in dis-
ciplinary actions. Disciplinary acts are not an “opposing
action” of the previous administrative action, but rather
an independent actio.®* The principle of formal parallel-
ism is a valid principle for opposing actions, rather than
independent actions. For instance, the sanction of depose
from the civil service is not an “opposing action” of the
appointment to the civil service; but an independent ac-
tion itself. The opposite action of the assignment process
is “dismissal” The principle of parallelism in competence
and procedure is applied not for “depose from the civil ser-
vice” but for dismissal*® As the suspension as an interim
measure is a transaction per se, it is contrary to the pur-
pose and legal nature of the principle of parallelism in
procedure to assert that it is mandatory to apply such
procedure in these actions.**

The principle of formal parallelism is not applied if not
required by the applicable law. Such cases may concern
the public order. If public order may require withdrawal
or revoke of such transaction, the legal action may be
withdrawn without following same procedure.®

The principle of parallelism may not be applied in the
discretionary power of the administration. This princi-
ple applies only in the statutory procedures envisaged
for the legal action.® At this point, the Supreme Military
Administrative Court held that in the case where an of-
ficial has applied a discretionary procedure in establish-
ing a transaction, it is not obligatory to comply with the
same procedure to remove such transaction.*”

paralellik ilkesi bagli basina bagimsiz iglemler i¢in degil,
ancak “karsit islem”ler icin gecerli bir ilkedir. Ornegin,
devlet memurlugundan ¢ikarma cezast devlet memurlu-
guna atama igleminin “karsit islemi” degil; basl basina
bir islemdir. Atama isleminin, karsit islemi, “azil’dir. Yet-
kide ve usulde paralellik ilkesi, “devlet memurlugundan
ctkarma cezast” icin degil, azil islemi i¢in uygulanir.”®
Gegici tedbir niteligindeki gérevden uzaklagtirma karari
bagh basina bir islem niteliginde oldugundan bu iglem-
de usulde paralellik ilkesinin uygulanmasinin zorunlu
oldugunu sdylemek ilkenin getirilis amacina ve hukuki
niteligine aykiridir.®

Kolluk tedbirleri alaninda usulde paralellik ilkesi uygu-
lanmaz. Kolluk tedbirlerinin s6z konusu oldugu haller
kamu diizenini ilgilendiren hallerdir. Kamu diizeninin
korunmasi o islemin geri alinmasini, degistirilmesini
gerekli kiliyorsa, belli bir usule uyularak yapilan islem o
usule uyulmaksizin geri alinabilir.*®

Ihtiyari usullerde, usulde paralellik ilkesi uygulanmaz.
Usulde paralellik ilkesi ancak islemin yapilmasi i¢in
6ngoriilmiis olan zorunlu usullerde gecerlidir.*® Askeri
Yiiksek idare Mahkemesi konuya iligkin bir kararinda,
idarenin bir islemi yaparken hukuk acisindan zorunlu
olmadig: halde bir usul uyguladig: durumlarda, bu isle-
mi ortadan kaldirmak icin ayni usule uyulmasinmin zo-
runlu olmadig1 sonucuna varmigtir.%’
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19 Danistay 5. Dairesi, E. 1996/795, K. 1996/3565,
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IV. CONCLUSION

The principle of formal parallelism stipulates that the
process of revoking or re-enacting an administrative act
shall also be subject to the same procedure. Although the
principle of formal parallelism has not been yet regu-
lated by the law, it has become one of the administrative
law principles adopted in the decisions of the Council of
State. It seems that this principle has been shaped in ac-
cordance with the needs of the administrative law. It can
be argued that the implementation has been shaped and
flexed on grounds of procedural economy and the nature
of interference with fundamental rights and freedoms.
The exceptions as a result of case law are important to
reveal the importance of the principle in administrative
law. Rationae loci, for example, may not be required in
the execution of court decisions and this case is a result
of the flexibility arisen from the necessities. The above
mentioned exceptions shall be narrowed or in contrast,
enlarged in line with social needs. This flexibility con-
sidered as a result of the principle of the legality of the
administration, may be achieved by balancing between
the reliance in government and the needs of the individ-
ual in terms of legal certainty. B

BIBLIOGRAPHY

Kemal Gézler, Anayasa Hukukunun Genel Teorisi, V.I, Ist Edition, Bursa 2011

Seref Goziibiiyiik/Turgut Tan, idare Hukuku V., Genel Esaslar,
7th Edition, Ankara 2010

Turgut Tan, idare Hukuku, 6th Edition, Ankara 2017

Kemal Gézler, Idare Hukuku Dersleri, 8th Edition, Bursa 2009
Bahtiyar Akyilmaz/ Murat Sezginer, Tirk idare Hukuku, st Edition, Ankara 2017
Metin Giinday, idare Hukuku, 1ith Edition, Ankara 2017

Emre Can, idari Islemin Sekil Unsuru, 1st Edition, Istanbul 2016
Hiiseyin Bilgin, idari islemin Sekil Unsuru, Adalet Dergisi, p. 31, 2008
Yildizhan Yayla, idare Hukuku, istanbul 2011

Kemal Gézler, Mahalli idareler Hukukuna Giris,Ist Edition, Bursa 2018
Kemal Gozler, Idare Hukuku, 2nd Edition, Bursa 2009

Ramazan Caglayan, idari Yargilama Hukuku, 7th Edition, Ankara 2015
Yahya Kazim Zabunoglu, idare Hukuku, V. 1, Ankara 2012.

Kazim Yenice Yiiksel Esin, Aciklamall, ictihath, Notlu idari Yargilama Usuli,
Ankara 1983,

Turgut Tan, idari islemin Geri Alinmasi, Ankara 1970.

ismet Giritli/Pertev Bilgen/Tayfun Akgiiner, idare Hukuku,
3rd Edition, Istanbul 2008.

IV. SONUC

Yetki ve usulde paralellik ilkesi aciklandig iizere tesis
edilen bir islemin degistirilmesi veya kaldirilmas igle-
minin de yine ayni usule tabi olarak ve ayni yetkili idari
makamlarca yapilmasi zorunlulugunu 6ngérmektedir.
Yetki ve usulde paralellik ilkesi mevzuatta diizenlenme-
mekle beraber, Danigtay kararlarinda kabul edilen idare
hukuku ilkelerinden biri olmugtur. Bu ilkenin idare hu-
kukunun ihtiyaclar1 dogrultusunda sekillendigi ve esne-
tildigi goriilmektedir. Usul ekonomisi gerekleri ve temel
hak ve hiirriyetlere miidahale niteligi dikkate alinarak
bu ilkenin uygulamasinin gekillendigi iddia edilebilir.
S6z konusu ilkeye getirilen istisnalarin coklugu, ilke-
nin idare hukukundaki 6nemini gostermek bakimindan
onemlidir. Ornegin, yetki unsuru gibi oldukea pozitif dii-
zenlemeler cercevesinde degerlendirilen bir konunun
mahkeme kararlarinin uygulanmasi bakimindan aran-
may1s1, ihtiyacin dogurdugu bir esnekliktir. Bugiin ileri
siiriilen istisnalarin da ileride ihtiyaclar dogrultusunda
daralmasi veya genislemesi s6z konusu olacaktir. Idare-
nin kanuniligi ilkesinin bir sonucu olarak degerlendiri-
len bu ilkenin, hukuki 6ngoriilebilirlik acisindan birey-
lere sagladi81 giivence ve ortaya cikan ihtiyaclar arasinda
kurulacak denge ile bu esneklik saglanabilir. B
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