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ABSTRACT

The purpose of unfair competition provisions
regulated in the TCC (as stated in Article 54)
is to establish a fair and uncorrupted compe-
tition in favour of all participants. In order to
protect the competitive order, acts and com-
mercial practices contrary to good faith have
been enumerated in the Article 55 as unfair
competition cases.! According to Article 62
of the TCC entitled “Acts involving punish-
ment’, intentionally committing one of these
acts; intentionally providing false or mislead-
ing information about one’s status, products,
commercial activities and dealings in order
that one's offers and proposals are given pref-

OZET

TTK'da dtizenleme altina alinan haksiz rekabet
hiktimlerinin amaci, TTK m.54 f1de de ifade
edildigi tizere buittin katilanlarin menfaatine, di-
rust ve bozulmamis rekabetin saglanmasidrr.
Rekabet diizenini korumak amaciyla TTK'nin
55, maddesinde durustlik kuralina aykir dav-
ranislar ve ticari uygulamalar, haksiz rekabet
halleri olarak sayilmaktadir." TTKnin “Cezay
gerektiren fiiller" baslikl 62. maddesine gore,
bu davranislardan birini kasten gerceklestir-
mek; kendi icap ve tekliflerinin rakiplerininkine
tercih ediimesi icin kisisel durumu, trdnleri, is
Urtinleri, ticari faaliyeti ve isleri hakkinda kas-
ten yanlis veya yaniltici bilgi vermek; calisanla-
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erence to over those of competitors; enticing
employees, officers or other workers to reveal
their employers’ or customers’ production or
commercial secrets; not preventing a punish-
able act of unfair competition performed by
one's employees, workers or representatives,
and/or not having restored the action of the
misrepresentation constitute unfair competi-
tion. Pursuant to Article 63 of the TCC entitled
as “Legal entities’ criminal liability’, in case an
act of unfair competition is committed during
legal entities’ operations, Article 62 will be ap-
plied to the members of the management or
the shareholders who act in the name of the
legal entity. In addition, same Article also un-
derlines that the security measures for the le-
gal entities may be applied to the legal entities
that commit acts of unfair competition.

In this study, we shall dwell on the acts involv-
ing unfair competition punishment regulated
in Article 62 of the TTC by comparing it to the
regulations related to unfair competition crime
of the fTCC and examine the elements con-
cerning the crime and punishment.

KEYWORDS: Unfair Competition, Criminal
Case, Crime of Unfair Competition

I. INTRODUCTION

OMPETITION IS THE ESSENTIAL POINT OF FREE MAR-
ket economy inasmuch as in a setting where
competition is lacking or is being violated by
acts contrary to good faith, it is impossible
for the prices to arise in demand and supply
equilibrium. In this connection, fraudulent

acts and unjust commercial practices affecting the re-

lations between providers and customers are wrongful
acts and are not approved by the legal order.

While the concept of unfair competition had been de-
fined in Article 56 of the Former Turkish Commercial
Code (“fTCC”) No. 6762 as “Unfair competition is the
abuse of economic competition in any manner by means of
deceitful acts or other acts incompatible with good faith.”,
in Article 54 of the Turkish Commercial Code (“TCC”)

r1, vekilleri veya diger yardimei kimseleri, calis-
tiranin veya muvekkillerinin Uretim veya ticaret
sirlarini ele gecirmelerini saglamak icin aldat-
mak; calistiranlar veya muvekkillerden, iscileri-
nin veya calisanlarinin ya da vekillerinin, islerini
gordukleri sirada cezayi gerektiren bir haksiz
rekabet fiilini islediklerini 6grenip de bu fiili dn-
lememek veya gercege aykiri beyanlar dizelt-
memek haksiz rekabet sucunu olusturacaktir.
“Tuzel kisilerin cezai sorumlulugd” baslikll TTK
m.63'e gore ise, tlizel kisilerin islerini gbrme-
leri sirasinda bir haksiz rekabet fiili islenirse
TTK m.62 hiikml, ttizel kisi adina hareket eden
organin Uyeleri veya ortaklari hakkinda uygula-
nacaktir. Haksiz rekabet fiilinin bir ttzel kisinin
faaliyeti cercevesinde islenmesi halinde, ttizel
kisi hakkinda bunlara 6zgti gtivenlik tedbirleri-
ne de karar verilebilecektir.

Isbu calismada, eTTK'nin haksiz rekabet sucu-
na dair diizenlemeleri ile karsilastirimak sure-
tiyle TTK m.62'de duzenlenen haksiz rekabet
cezasini gerektiren fiiller tzerinde durulacak
ve suc ile cezaya dair unsurlar irdelenecektir.

ANAHTAR KELIMELER: Haksiz Rekabet,
Ceza Davasl, Haksiz Rekabet Sucu

1. GiRIS

EKABET, SERBEST PiYASA EKONOMISININ TEMEL

noktasidir, ¢iinkii rekabetin bulunmadig: ya

da diiriistliik kurallarina aykir: davraniglar-

la ihlal edildigi bir ortamda fiyatlarin arz ve

talep dengesiyle olusmas1 miimkiin degildir.

Bu baglamda tedarikg¢ilerle miigteriler ara-
sindaki iligkileri etkileyen hileli hareketler ile haksiz
ticari uygulamalar hukuk diizeni tarafindan kabul gor-
meyen haksiz fiillerdir.

Haksiz rekabet kavrami eTTK m.56’da “Haksiz rekabet,
aldatict hareket veya hiisniiniyet kaidelerine aykirt sair
suretlerle iktisadi rekabetin her tiirlii sutistimalidir.” sek-
linde tanimlanirken, TTK m.54’te farkli bir diizenleme
getirilerek tamimlama yapilmamaisg, tamim yapmak yerine
haksiz rekabetin 6nlenmesine iligkin amag¢ ve ilkelerin
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No. 6762, no definition has been made and instead only
the purposes and principles as to prevention of unfair
competition have been emphasized. As can be inferred
from the definition contained in Article 56 of the fTCC,
the notion of unfair competition, in the period of the
fTCC, had been grounded on the abuse of economic
competition and contrariety to good faith.?

In this study, first of all, a comparison will be made be-
tween the provisions of fTCC and TCC in terms of unfair
competition, then the crime of unfair competition will
be evaluated within the context of these two codes.

vurgulanmasiyla yetinilmistir. eTTK m.56’daki tanim-
dan da anlagilacag iizere, haksiz rekabet kavrami, eTTK
zamaninda iktisadi rekabetin kotiiye kullanilmasi ve iyi-
niyet kurallarina aykirihik esasina dayandirilmigtir.?

Isbu makalede éncelikle haksiz rekabet halleri baki-
mindan eTTK ile TTK arasinda karsilagtirma yapilacak
olup, sonrasinda ise haksiz rekabet sucu bu iki kanun
baglaminda degerlendirilecektir.
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Il. UNFAIR COMPETITION REGULATIONS

While clauses regarding unfair competition were regu-
lated in Article 56 and following articles of fTCC, they
are regulated in the Article 54 of the TCC. While the
unfair competition provisions in fTCC were based on
the purpose of preventing abuse of rights incompatible
with good faith and disruption of economic life in so-
ciety by abuse of competition (Article 56 of fTCC), the
unfair competition provisions in TCC are based on the
purpose of establishing a fair and uncorrupted compe-
tition in favour of all participants.®* However, in both of
the regulations, provisions related to unfair competition
are extensively dealt with for the purpose of protecting
competitors’ subjective rights.

Il. HAKSIZ REKABET DUZENLEMELERi

Haks1z rekabete iligkin hiikiimler, eTTK’nin 56. mad-
desi ve devamindaki maddelerde diizenlenmis iken,
TTK'nin 54. maddesi ve devam1 maddelerinde diizen-
lenmistir. Hiikiimlerin diizenlenisinden de anlagilacag:
lizere, eTTK hiikiimleri haksiz rekabeti, iyiniyet kural-
larina aykiri olan hakkin kétiiye kullanilmasini 6nlemek
ve toplum icinde iktisadi hayatin rekabetin suiistimali
ile bozulmasini 6nlemek amacina dayanirken (eTTK
m.56), TTK hiikiimleri haksiz rekabeti, biitiin katilan-
larin menfaatine diiriist ve bozulmamig rekabetin sag-
lanmas1 amacina dayandirmaktadir.®* Ancak her iki dii-
zenlemede de haksiz rekabete dair hiikiimler, rakipler
arasindaki siibjektif haklarin korunmasi amaciyla genis
olarak ele alinmigtir.
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While in fTCC, ten (though not limited to ten) unfair
competition cases were mentioned, in TCC twenty-
three of them are mentioned, in parallel with Swiss
Unfair Competition Code. The most important matter
here is that unfair competition cases in both fTCC and
TCC are enumerated as examples and not in arestrictive
manner.*

lil. UNFAIR COMPETITION CRIME AS REGULAT-
ED IN THE TCC

A. In General

Unfair competition crimes in TCC are considered as
commerecial crime or economic crime within the context
of criminal commercial law.° On the grounds that it is
impossible to continue to struggle with unfair competi-
tion only through civil liability and that by acts of unfair
competition, which is a public expression as well, is dis-
rupted, the legislator has posited penal clauses related
to unfair competition in order to establish effective legal
protection.

In Article 62 of TCC entitled “Acts involving punish-
ment”, acts constituting the crime of competition have
been regulated.® Article 62 of TCC has been formed by
updating the wording of Article 64 of fTCC. In addition,
the article has been adapted to the New Turkish Penal
Code’s system.” Acts constituting unfair competition
have been regulated in four paragraphs.®

In paragraph (a) of Article 62 of TCC, acts contained in
the Article 55 of TCC have been referred to; in paragraph
(b), intentionally providing false or misleading informa-
tion about one’s status, products, commercial activities
and dealings in order that one’s offers and proposals are
given preference to over those of competitors; in para-
graph (c), enticing employees, officers or other workers
to reveal their employers’ or customers’ production or
commercial secrets; in paragraph (d), not preventing a
punishable act of unfair competition performed by one’s
employees, workers or representatives, and/or not hav-
ing restored the action of the misrepresentation have
been posited as crimes.

Particular attention must be paid to the fact that Article
62 of TCC is applicable when the aforementioned acts
“do not constitute another crime involving a heavier pun-
ishment”. In other words, Article 62 of TCC is a second-
ary provision.’ In case the enumerated acts constitute
another crime and this crime involves a heavier punish-

eTTK zamaninda sinirli olmamakla birlikte on hal ola-
rak belirtilen haksiz rekabet halleri, isvi(;re’deki Hak-
s1z Rekabet Kanunu'na uygun olarak TTK’da yirmi {ice
cikarilmigtir. Buradaki en temel husus sudur ki, hem
eTTK’da hem de TTK’da haksiz rekabet halleri 6rnek
mukabilinden ve simirlayic1 olmayacak sekilde sayil-
maktadir.*

ll. TURK TiICARET KANUNU'NDA DUZENLENEN
HAKSIZ REKABET SUCU

A. Genel Olarak

TTK'daki haksiz rekabet suclari, ticari ceza hukuku
baglaminda ticari su¢ veya ekonomik suc olarak deger-
lendirilmektedir.° Haksiz rekabetle miicadelede salt hu-
kuki sorumluluk hiikiimleriyle baga ¢ikmanin miimkiin
olmamasi ve haksiz rekabet fiilleriyle kamusal bir ifade
de olan rekabetin bozulmasi sebepleriyle, etkin hukuk
korumanin saglanmasi amaciyla kanun koyucu haksiz
rekabette ceza hiikiimleri koymustur.

TTK m.62’de ‘Ceza sorumlulugunu gerektiren fiiller
baslig1 altinda rekabet sucu tegkil eden davraniglar dii-
zenlenmigtir.® TTK m.62 hiikmii, eTTK m.64’iin dilinin
giincellestirilmesiyle olusturulmustur. Ayrica madde,
yeni Tiirk Ceza Kanunu'nun cezalar sistemine de uydu-
rulmugtur.” Haksiz rekabet sucu olusturan davramslar
dort bent halinde diizenlenmektedir.®

TTK m.62nin ilk fikrasinin (a) bendinde, TTK m.55’te
yer alan fiillere atif yapilmis, (b) bendinde kendi icap
ve tekliflerinin rakiplerininkine tercih edilmesi icin ki-
sisel durumu, iiriinleri, ig {irtinleri, ticari faaliyeti ve is-
leri hakkinda kasten yanlhs veya yaniltic1 bilgi vermek,
(c) bendinde c¢aliganlari, vekilleri veya diger yardimei
kimseleri, calistiranin veya miivekkillerinin iiretim veya
ticaret sirlarim ele gecirmelerini saglamak icin aldat-
mak, (d) bendinde ise caligtiranlar veya miivekkillerden,
iscilerinin veya caliganlarinin ya da vekillerinin, islerini
gordiikleri sirada cezayr gerektiren bir haksiz rekabet
fiilini iglediklerini 6grenip de bu fiili &nlememek veya
gercege aykir1 beyanlar: diizeltmemek sug olarak vaze-
dilmisgtir.

Dikkat edilmelidir ki TTK m.62 s6z konusu fiiller ‘daha
agir cezayt gerektiren bagka bir su¢ olusturmadigi tak-
dirde’ uygulanabilen bir hitkiimdiir. Diger bir ifadeyle,
TTK m.62 hiikmii tali normdur.’ Sayilan davraniglar
bagka bir su¢un unsurlarin olugturdugu ve bu su¢ TTK
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ment compared to Article 62 of TCC, decision is ren-
dered according to that latter crime. Although the act
constitutes another crime, if this crime imposes alighter
punishment, then, once again, the crime of unfair com-
petition shall apply.

Acts and commercial practices contrary to good faith
have been enumerated in the Article 55 in six para-
graphs and in twenty-one acts. However it should be
noted that this enumeration is not restrictive and that
this method is contrary to ‘the principle of legality of the
crimes and punishment’ (‘nullum crimen sine lege’, ‘nulla
poena sine lege’), ‘the principle of legal security’, ‘the prin-
ciple of certainty’ and ‘the principle of predictability’, and
at the same time the expression “in particular” is con-
trary to one of the fundamental principles of criminal
law, namely ‘the prohibition of analogy’® The legislator
has stated in his justification of such Article that by vir-
tue of the principle of legality only the acts enumerated
following the expression “in particular” contained in Ar-
ticle 55 of TCC are to be punished."

But in doctrinal studies, it is stated that even though the
conclusion arrived at is appropriate, the method is er-
roneous since the justifications of article are means of
interpretation, having no binding force with regards to
the text of the relevant article.?

It is also controversial in doctrinal studies whether the
acts contained in Article 55 of TCC (applied as a conse-
quence of their being referred to in Article 62 of TCC)
are alternative acts or constitute separate crimes. From
one point of view, all the acts enumerated in Article 55 of
TCC are alternative act.”® Another point of view, howev-

m.62’ye gore daha agir bir cezay gerektirdigi takdirde o
suctan hiikiim kurulur. S6z konusu davranis bagka bir
sucu meydana getirmekle birlikte, o sucun yaptirimi
TTK m.62’ye gore daha hafif bir yaptirim getiriyorsa bu
durumda yine haksiz rekabet su¢cundan dolay1 ceza uy-
gulanir.

TTK m.55’te diiriistliik kuralina aykir1 davramiglar ve
ticari uygulamalar alt1 bent halinde ve 21 davranis sa-
yilmak suretiyle gosterilmektedir. Fakat dikkat edilme-
lidir ki, bu sayim sinirlayic: degildir ve bu yontem, ‘su¢
ve cezalarin kanuniligi ilkesi'ne (‘nullum crimen sine
lege’, ‘nulla poena sine lege’), ‘hukuki giivenlik ilkesi’ne,
‘belirlilik ilkesi’ne ve ‘Ongoériilebilirlik ilkesine aykiri
diismektedir. Ayrica “ézellikle” ibaresi, ceza hukukunun
temel ilkelerinden olan ‘kiyas yasagrna da aykiridir.*”
Kanun koyucu bu sorunu ¢é6zmek amaciyla madde ge-
rekcesinde, sucta ve cezada kanunilik ilkesi geregince
TTK m.55’te yer alan bentlerdeki “dzellikle” ibaresinden
sonra sayilan fiillere aykirilik halinde ceza verilecegini
belirtmigtir."

Ancak doktrinde, varilan sonug¢ yerinde olmakla birlikte
uygulanan y6ntemin hatali oldugu, zira madde gerek-
celerinin yorum araci oldugu, madde metni acisindan
mutlak baglayicilik arz etmeyecegi dile getirilmektedir.'?

Doktrinde TTK m.62 f.1-a atfiyla uygulanan 55. madde-
deki hareketlerin secimlik hareketler mi oldugu yoksa
ayr1 suclar ma tegkil ettigi de tartismahdir. Bir goriige
gore, 55. maddede sayilan hareketlerin tamami se¢imlik
hareketlerdir.”® Diger bir goriis ise, TTK m.55te yer alan
hareketlerin secimlik-alternatif hareket oldugunu, “dii-

1Arslan, Cetin / Ozdemir, Didar, Turk Ticaret
Kanunu'nda Haksiz Rekabet Sucu, International
Conference on Eurasian Economies 2016, p. 268
(https://www.avekon.org/papers/1535.pdf).

2 Erdogan, Yavuz, Yeni Tiirk Ticaret Kanunu'nda
Haksiz Rekabet Sucu, Ipek Yolu Canlaniyor, Tiirk-Gin
Hukuk Zirvesi, Adalet Yaymnevi, April 2013, p. 423.

3 Yasaman, Hamdi | Poroy, Reha, Ticari Isletme
Hukuku, 14. Edition, Istanbul 2012, p. 31%;

Arkan, Sabih, Ticari Isletme Hukuku, 18. Edition,
Ankara 2013, p. 316-317.

4 Yasaman [ Poroy, p. 311; Arkan, p. 317.

5 Erdil, Engin, Haksiz Rekabet Hukuku,

stanbul 2012, p. 455.

6 Ding, Serhan, Tiirk Ticaret Kanununa Gore Haksiz
Rekabet Halleri ve Buna liskin Davalar, 2017, p. 144.
7 Erdil, p. 455.

8 Yasaman / Poroy, p. 355; Arslan

Ozdemir, p. 269.

9 itisgen, Rezzan, Tirk Ticaret Kanununda
Diizenlenen Gercek Disi veya Yaniltici Aciklamada
Bulunma Sucu, TBB Dergisi 2016 (122), p. 363.

10 Arslan / Ozdemir, p. 269; itisgen,

p. 339; Erdogan, p. 459.

11"Article 62 - The article has been formed by
updating the wording of Article 64 of fTCC no. 6762.
In addition, the article has been adapted to the New
Turkish Penal Code’s system. In paragraph (a) of the
article 62 of the TTC, punishment is provided for those

who commit intentionally the unfair competition acts
contained in article 55. But, it must be stated that,
by virtue of the principle of legality, only the acts
enumerated following the expression “in
particular” contained in the article 55 are to
be punished and that those cases that are not
enumerated in the article but may constitute
wrongful act are not to be punished.”

12 itisgen, p. 339.

13 Aydin, Hiiseyin, Tirk Ticaret Kanunu'nda Haksiz
Rekabet Suglari, Doktora Tezi, Ankara 2008,

p. 139-140; Arslan | Ozdemir, p. 270.

14 Erdogan, p. 443.

15 ltisgen, p. 338-339.

16 Erdil, p. 455-456; Itisgen, p. 340.
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er, asserts that the acts enumerated in Article 55 of TCC
are alternative acts, that two crimes in the form of “giv-
ing advertisement contrary to good faith” and “using sale
methods contrary to good faith principles” constitute, to-
gether with the acts enumerated in twelve paragraphs,
three different crimes.”* A third point of view considers
that, given that if the subject-matter of the acts are the
same, there is a crime with alternative acts, that these
acts are the alternative acts for the same crime, every
paragraph constitutes a separate crime, in so far as the
acts contained in Article 55 of TCC under the heading
“Acts and Commercial Practices Contrary to Good Faith”
are related to different subjects and in so far as even the
offender and the victims of some of them are different.'

In our opinion, acts that have been regulated in the arti-
cle 62 in four paragraphs and that comprise the six para-
graphs of the article 55 are alternative acts for the unfair
competition crime. For this reason, once one of these
acts is committed, the crime will be constituted and in
case more than one of them are committed, no plurality
of crimes will be resulted in.

Whereas not all but a part of the unfair competition cas-
es stated as examples in the article 57 of the fTCC were
regulated as crimes and also some other unfair compe-
tition cases that were not stated in these articles were
comprised in the crime, all the acts stated in the article
55 of the TCC as examples have been provided as crimes.
Likewise, in the article 62 of the TTC, three separate
acts that have not been regulated in article 55 have been
comprised in criminal acts. In fact, the acts in paragraph
1-b of the article 62 of TTC and the acts in paragraph 1-a-

rlistliik kurallarina aykirt reklam vermek” ve “diiriistliik
kurallarina aykirt satig yéntemleri kullanmak” seklinde
iki ayr1 sucun ve 12 bent seklinde sayilan hareketlerin
ii¢ farkli su¢ olusturdugunu ileri siirmektedir.** Bir bas-
ka gortis ise, fiillerin konusu ayni ise secimlik hareketli
bir sucun s6z konusu olmasi bu fiillerin aym sucun al-
ternatif hareketleri olmasindan hareketle, TTK m.62
f.1’deki “55 inci maddede yazil haksiz rekabet fiillerinden
birini kasten isleyenler” atfiyla TTK m.55te “Diiriistliik
Kuralina Aykirt Davramiglar ve Ticari Uygulamalar”
baglig1 altinda yer alan fiillerin her biri farkl konulara
yoneldigi, hatta kimilerinin fail ve magdurlar farkl ol-
dugundan her bir bendin bagimsiz birer suc tegkil ettigi
kanaatindedir.’® Kanimca, TTK m.62’de dort bent halin-
de diizenlenen ve yukarida sayilan TTK m.55’in alt1 ben-
dini de kapsayan fiiller haksiz rekabet sucunun secimlik
hareketleridir. Dolayistyla birinin islenmesiyle su¢ olu-
sacak, birden fazlasinin gerceklestirilmesi durumunda
ise suclarin coklugu sonucu dogmayacaktir. Ancak bu
durum TCK’nin 62. maddesi geregince temel cezanin
belirlenmesinde alt simirdan uzaklagsma gerekgeesi tegkil
edebilecektir.

eTTK m.57'de 6rnek kabilinden belirtilen haksiz reka-
bet hallerinin tiimii degil bir kisminin su¢ olarak diizen-
lendigi, ayrica bu maddelerde belirtilmeyen bazi haksiz
rekabet hallerinin de su¢ kapsamina dahil edildigi hal-
de TTK m.55’te 6rnek kabilinden belirtilen eylemlerin
tamami TTK m.62’de su¢ olarak 6ngoriilmiistiir. Yine
TTK m.62’de TTK m.55’te diizenlenmeyen ii¢ ayr ey-
lem de cezai fiiller kapsamina alinmigtir. Ashinda TTK
m.62 f1-b bendindeki fiil, TTK m.55 f.1-a-2’deki fiile,
yine TTK m.62 f.1-c bendindeki fiilin aynis1 TTK m.55

1Arslan, Cetin / Ozdemir, Didar, Trk Ticaret 7 Erdil, s.455. ki, ceza hiikmiiniin uygulanmasinda dikkat
Kanunu'nda Haksiz Rekabet Sucu, International 8 Yasaman /Poroy, 5.355; Arslan / edilmesi gereken husus, suc ve cezalarin
Conference on Eurasian Economies 2016, s.268 Ozdemir, 5.269. kanuniligi ilkesi uyarinca 55 inci maddede yer

(https://www.avekon.org/papers/1535.pdf).
2Erdogan, Yavuz, Yeni Tiirk Ticaret Kanunu'nda
Haksiz Rekabet Sucu, Ipek Yolu Canlaniyor, Tiirk-Gin
Hukuk Zirvesi, Adalet Yayinevi, Nisan 2013, 5.423.

3 Yasaman, Hamdi/ Poroy, Reha, Ticari isletme
Hukuku, 14. Basl, Istanbul 2012, s.311; Arkan, Sabih,
Ticari Isletme Hukuku, 18. Baski, Ankara 2013, 5.316-317.
4 Yasaman / Poroy, s.311; Arkan, s.317.

5 Erdil, Engin, Haksiz Rekabet Hukuku,

Istanbul 2012, 5.455.

6 Ding, Serhan, Turk Ticaret Kanununa Gére Haksiz
Rekabet Halleri ve Buna lliskin Davalar, 2017, s.144.

9itisgen, Rezzan, Tiirk Ticaret Kanununda
Diizenlenen Gergek Disi veya Yaniltici Aciklamada
Bulunma Sucu, TBB Dergisi 2016 (122), 5.363.

10 Arslan / Ozdemir, 5.269; itisgen,

5.339; Erdogan, s.459.

11“Madde 62 - Madde, 6762 sayih Kanunun 64
{ncii maddesinden dili gincellestirilerek alinmistir.
Ayrica madde yeni Tiirk Ceza Kanununun cezalar
sistemine uydurulmustur. Maddenin birinci fikrasinin
(a) bendinde, 55 inci maddede yazili haksiz
rekabet filelerini kasten isleyenler icin ceza
hiikmii 6ngériilmiistiir. Ancak, belirtilmelidir

alan bentlerde “6zellikle” ibaresinden sonra
sayilan fiillere aykirilik halinde ceza sé6z konusu
olabilecek, maddede dogrudan sayilmayan
ancak haksiz fiil olusturabilecek diger hallere
aykirilik durumunda ise ceza verilmeyecektir”
12itisgen, 5.339.

13 Aydin, Hiiseyin, Tirk Ticaret Kanunu'nda Haksiz
Rekabet Suglari, Doktora Tezi, Ankara 2008,
5.139-140; Arslan | Ozdemir, s.270;

14 Erdogan, 5.443.

15 Itisgen, 5.338-339.

16 Erdil, 5.455-456; ltisgen, 5.340.
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2 of the article 55 of TTC, also, the acts in paragraph 1-c
ofthearticle 62 of TTC and the acts in paragraph 1-b-3 of
the article 55 of TTC are the same. Accordingly, the same
acts are regulated under the same title more than once.'

B. Protected Legal Value

It can be emphasized that the honest competition envi-
ronment, the commercial reputation and dignity of the
competitors who have suffered by unethical practices,
the rights of the consumers and customers are protect-
ed with the unfair competition crime, thus it is a type of
crime having multiple subjects.”

C. Elements of The Unfair Competition Crime
(i) Legal Element

The legal element of the crime is the article itself.
(ii) Material Element-Subject

Unfair competition is the fraudulent exploitation of the
economic competition in contravention of the principle
of honesty. From this definition, it can be said that the
subject of the crime of unfair competition is constituted
by the economic order in which honest competition pre-
vails in general.’®

(iii) Wrongdoer

Asitis enacted in TCC, the wrongdoer of the unfair com-
petition crime can be anyone.” Since legal entities do
not have the ability to act voluntarily, it is impossible for
them to be a wrongdoer. In other words, only real per-
sons can be the wrongdoer of a crime. Likewise, in Turk-
ish criminal law, it is stated that the legal entities cannot
be wrongdoers, and the acknowledgement of criminal
responsibilities for them will constitute a contradiction
to the principle of individual criminal responsibility.

In case of committing a crime on behalf of the trading
companies during its activities, the criminal respon-
sibility of the authorized body of the legal entity or its
representative shall be taken into consideration. If the
authorized body has made a decision on the board, the
members who have made a positive vote will be respon-
sible; the members who have not attended the meeting
or who have attended but made a negative vote will not
be held responsible. However, it is possible to say that if

f1-b-3’te diizenlenmistir. Dolayisiyla aym fiiller aym
konu baghg: altinda birden ¢ok kez diizenlenmisgtir.'s

B. Korunan Hukuki Deger

Haks1z rekabet sucuyla diiriist rekabet ortaminin, di-
riistliige aykir1 davranis ve uygulamalar ile zarara ugra-
yan rakiplerin ticari itibar ve sayginliginin, tiiketici ve
miisterilerin haklarinin korundugu, bu sebeple ¢ok hu-
kuki konulu bir sug tipi oldugu séylenebilir.”

C. Haksiz Rekabet Sucunun Unsurlan

(1) Kanuni Unsur

Sucun kanuni unsuru, madde metninin kendisidir.
(ii) Maddi Unsur-Konu

Haks1z rekabet, aldatic veya diiriistlitk kuralina aykir:
surette ekonomik rekabetin suiistimalidir. Bu tanimdan
hareketle, haksiz rekabet sucunun konusunu genel an-
lamda diiriist rekabetin egemen oldugu ekonomik diize-
nin tegkil ettigi sdylenebilir.'®

(iii) Fail

TTK’da diizenlenen haksiz rekabet su¢unun faili herkes
olabilir.” Tiizel kisilerin iradi hareket etme yetenegi bu-
lunmadigindan fail olmalar s6z konusu degildir. Diger
bir ifadeyle ancak gercek kisiler bir sucun faili olabilir-
ler. Zira Tiirk ceza hukukunda tiizel kisilerin sug¢ faili
olamayacagi, ceza sorumluluklarinin kabul edilmesinin
ceza sorumlulugunun sahsiligi ilkesine aykir1 olacag:
ifade edilmektedir.

Ticaret sirketleri adina ve faaliyetleri esnasinda suc is-
lenmesi durumunda ise, tiizel kisinin yetkili organ veya
temsilcisinin cezai sorumlulugu giindeme gelir. Organ
kurul halinde karar almigsa, karara olumlu oy kullan-
mis iiyeler sorumlu olacak; toplantiya katilmamigs ya
da katilmakla birlikte olumsuz oy kullanmig iiyelerin
sorumluluguna gidilemeyecektir. Fakat bu iiyelerin ka-
rarin alinmasini 6nleme yiikiimliiliikleri kanunda ya da
esas sozlesmede ongoriilmiis ise, bu durumda kararin
alinmasini 6nlemeyen {iiyelerin ihmali suretle suca ka-
tildiklarini séylemek miimkiindiir.>® Bununla birlikte,
esas sdzlesmede temsil organinin iiyeleri arasinda gérev
dagilimi yapilmasi da miimkiindiir. Gérev dagiliminin
bulundugu bu gibi durumlarda, her bir iiye kendisine
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the obligation of the members to prevent the decision to
be taken is stated in the Law or in the articles of asso-
ciation, the members who do not prevent the decision to
be taken have negligently participated in the crime.?* In
addition, it is also possible to delegate the duties among
the members of the representative body in the articles of
association. In presence of the delegation of duties, each
member shall be responsible in proportion of the repre-
sentation given to him and the members who know the
details of the action or transaction and who have a role
in the formation of the crime shall have the criminal re-
sponsibility.

While the legal liability of the press is regulated in the
Article 58 of TCC, there is no regulation regarding the
criminal liability of those who have legal liability in the

TORK

LIRASI

verilen temsil yetkisi oraninda sorumlu olacaktir ve ey-
lem ya daislemin ayrintilarini bilen ve olusumunda rolii
bulunan temsilcilerin cezai sorumluluguna gidilecektir.

TTK m.58de basinin hukuki sorumlulugu diizenlen-
mekle birlikte, haksiz rekabet su¢unun basin yoluyla
islenmesi halinde hukuki sorumlulugu bulunanlarin
cezai sorumluluguna dair bir diizenlemeye yer veril-
memistir. Doktrinde basinin cezai sorumlulugunun séz
konusu olabilecegi ifade edilmektedir.* Bu noktada 5187
say1l1 Basin Kanunu’nu hiikiimlerinden faydalanilacak-
tir. Nitekim Yargitay 7. CD, T.2.10.1997, E.1997/5449,
K.1997/7333 say1li kararinda, haksiz rekabet sucundan
sanik sorumlu miidiiriin cezalandirilmasina karar veril-
mesi gerektigi yoniinde hitkmetmistir.? Haks1z rekabet

sucunun basin yoluyla islenmesi halinde, haksiz reka-
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case that the crime of unfair competition is committed
through the press. It is stated in the doctrine that the
press may have the criminal liability.* At this point, the
provisions of Press Law No. 5187 will be used. As a mat-
ter of fact, in the decision of the Supreme Court of Ap-
peals 7th CD, T.2.10.1997, E.1997 / 5449, K.1997 / 7333,
it was decided that the responsible director accused of
unfair competition should be decided to be punished.?
In the event that the crime of unfair competition is com-
mitted through the press, the person who writes, trans-
lates or makes an official or caricature the article consti-
tuting the contents of the periodical or indefinite period
that constitutes a crime of unfair competition may be
punished in accordance with the Article 62 of TCC.%®

bet sucu teskil eden siireli veya siiresiz yayimin icerigini
olusturan yaziy1 yazan veya haberi yazan, ceviren veya
resmi ya da karikatiirii yapan kisi, TTK m.62 uyarinca
cezalandirilabilecektir.?®

(iv) Magdur

Haksiz rekabet sucunun genis anlamda magduru top-
lumu olusturan herkestir. Dar anlamda ise, diiriistliige
aykir1 davranig ve uygulamalar ile zarara ugrayan tiizel
kisiler, tiiketici ve miisteriler sucun magduru olmakta-
dirlar.?*
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(iv) Victim

Everyone who constitutes the society is a victim of the
crime of unfair competition in the broad sense. In the
narrow sense, the legal entities, consumers and custom-
ers who have suffered by dishonorable actions and prac-
tices are the victims of the crime.**

(v) Movement, Conclusion and Lien of Causality

In paragraph (a) of the Article 62 of the TTC, acts con-
tained in the article 55 have been referred to; in para-
graph (b), intentionally providing false or misleading
information about one’s status, products, commercial
activities and dealings in order that one’s offers and
proposals are given preference to over those of competi-
tors; in paragraph (c), enticing employees, officers or
other workers to reveal their employers’ or customers’
production or commercial secrets; in paragraph (d), not
preventing a punishable act of unfair competition per-
formed by one’s employees, workers or representatives,
and/or not having restored the action of the misrepre-
sentation have been posited as crimes.

The unfair competition is classified under six paragraph
and each paragraph is given as an example of mentioned
unfair competition. In the first paragraph, contrary to
the rules of honesty, advertisements and sales meth-
ods and other unlawful acts, to direct or to terminate
the contract in paragraph (b), to take advantage of the
unauthorized use of the business products of others in
paragraph (c), to disclose production and business se-
crets unlawfully in paragraph (d), to not comply with the
business conditions in paragraph (e), to use the terms
of transaction that is not in accordance with the rules of
honesty in paragraph (f) is shown as an act that consti-
tutes the unfair competition. It should be noted that the
count in the Article 55 of TCC is not limited.

Itis mentioned above that the movements in the Article
55, which are applied by the Article 62 (paragraph 1-a) of
TCC are controversial, whether they are optional move-
ments or separate crimes.

Unfair competition crimes are adjacent to the move-
ment, in other words, they are inconclusive crimes. It
is accepted that the competition is disrupted and the
crime is concluded by the movements mentioned in the
Article 62 of TCC.?

(v) Hareket, Netice ve Nedensellik Bag:

TTK m.62’nin (a) bendinde 55. maddede yazili haksiz
rekabet fiillerinden birini kasten iglemek, (b) bendinde
kendi icap ve tekliflerinin rakiplerininkine tercih edil-
mesi icin kigisel durumu, iiriinleri, is iiriinleri, ticari fa-
aliyeti ve isleri hakkinda kasten yanlis veya yaniltici bil-
gi vermek, (c) bendinde calisanlari, vekilleri veya diger
yardimer kimseleri, calistiranin veya miivekkillerinin
iiretim veya ticaret sirlarin ele gecirmelerini saglamak
icin aldatmak ve (d) bendinde caligtiranlar veya mii-
vekkillerden, is¢ilerinin veya ¢alisanlarinin ya da vekil-
lerinin, iglerini gérdiikleri sirada cezay1 gerektiren bir
haks1z rekabet fiilini islediklerini 6grenip de bu fiili 6n-
lemeyenler veya gercege aykir1 beyanlar: diizeltmemek
sug olarak diizenlenmektedir.

TTK m.55’te haksiz rekabet halleri alt1 bent halinde
gruplandirilmig, her bir bendin altinda s6zii gecen hak-
sizrekabet haline 6rnek verilmistir. ilk bentte, diiriistliik
kuralina aykiri reklamlar ve satis yontemleri ile diger hu-
kuka aykir1 davraniglar, (b) bendinde s6zlesmeyi ihlale
veya sona erdirmeye yoneltmek, (c) bendinde bagkalari-
nin is tiriinlerinden yetkisiz yararlanmak, (d) bendinde
iiretim ve is sirlarin1 hukuka aykir: olarak ifsa etmek, (e)
bendinde is sartlarina uymamak, (f) bendinde ise dii-
riistlitk kuralina aykir: iglem gartlar1 kullanmak haksiz
rekabet tegkil eden fiil olarak gosterilmektedir. Dikkat
edilmelidir ki, TTK m.55’teki sayim sinirh degildir.

Doktrinde TTK m.62 f.1-a atfiyla uygulanan 55. madde-
deki hareketlerin secimlik hareketler mi oldugu yoksa
ayr1 suclar m tegkil ettiginin tartismali olduguna yuka-
rida deginilmisgtir.

Haksiz rekabet sucu neticesi harekete bitisik, diger bir
ifadeyle neticesiz suclardir. TTK m.62’de sayilan hare-
ketlerin gerceklestirilmesiyle rekabet diizeninin bozul-
dugu ve neticenin gerceklestigi kabul edilmektedir.*

(vi) Suca Etki Eden Sebepler

Sucu etkileyen haller olan cezayi hafifletici veya agirlag-
tiric1 nedenlerdir. Sucun daha agir veya daha hafif sa-
yillmasini ve netice olarak artirilip indirilmesini gerek-
tirirler. TTK m.62 ve m.55 hiikiimlerine bakildiginda,
suca etki eden nedenlerin bulunmadig goriilmektedir.
Bu sebeple, TCK’nin genel hiikiimlerinde yer verilen
ve tlim suclar icin gecerli olan sebepler uygulama alani
bulacaktir.
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(vi) Causes of Crime

Causes of crime are the elements that mitigate or ag-
gravate the punishment. They require the crime to be
considered heavier or lighter and consequently to be in-
creased and reduced. When the provisions 62 and 55 of
TCC are considered, there are no causes for the crime.
For this reason, the causes which are included in the
general provisions of the Turkish Penal Code (“TPC”)
and which apply to all crimes shall be applied.

(vii) Moral Element

In order for the wrongdoer to be held responsible, it
is not enough to carry out the action prohibited in the
criminal norms, but also a spiritual connection is need-
ed between the action and the wrongdoer.?* When the
provisions 62 and 55 of TCC are examined, it can be stat-
ed that the general intent is sufficient for the crime to be
committed and if the actions that constitute a crime are
taken by negligence, the crime cannot be committed.?’
However, in the doctrine, it is also stated that in some
cases listed in Articles 55 and 62 of TCC, it is necessary
to act with a specific motive beside the intent and Article
55 paragraph 1-a-3, paragraph 5, paragraph 1-b-1, para-
graph 1-b-2, Article 62 paragraph 1-b and paragraph 1-c
of TCC are required to be taken into consideration.?

(viii) Illegal Element

In order for an act to constitute a crime, it must be a vio-
lation of the law, in addition to being a misconduct. Ac-
tions that constitute a crime as a rule are illegal.? The
reasons for the compliance with the law regulated in
TPC are the provision of law, legitimate defense, state of
necessity, the exercise of the right and the consent of the
person concerned. The reasons for compliance with the
general law will also be applied in terms of the crime of
unfair competition to the extent that it is appropriate. In
the doctrine, the provision of law, the legitimate defense
and the state of necessity reasons cannot be applied in
regard to this crime, but the exercise of the right and the
consent of the person concerned can be applied as areason
of compliance with law.°

(ix) Specific Types of Crime
When the Articles 55 and 62 are examined, it is seen that

the movements have been completed by taking action
(i.e. giving information or cheating) in some actions, as

(vii) Manevi Unsur

Failin sorumlu tutulabilmesi i¢in, ceza normlarinda ya-
saklanan fiilin gerceklestirilmesi yetmez, ayrica fiil ile
kisi arasinda manevi bir bagin da bulunmasi gerekir.*
TTK m.55 ve m.62 hiikiimlerine bakildiginda genel ola-
rak genel kastin yeterli oldugu, sucun taksirle islenebi-
lecegi diizenlenmedigi icin taksirle bu fiillerin islenmesi
halinde sucun olusmayacag1 ifade edilebilir.?” Ancak
doktrinde, TTK m.62 ve TTK m.55’te sayilan bazi hal-
lerde, kastin yaninda belirli bir saikle hareket edilme-
si gerektigi de ifade edilmigtir, TTK m.55 f1-a-3, m.55
f1-a-5, m.55 f.1-b-1, m.55 £.1-b-2, m.62 f.1-b ve m.62 f.1-c
hiikiimlerin bu sekilde dikkate alinmasi gerektigi belir-
tilmigtir.>®

(viii) Hukuka Aykirilik Unsuru

Bir fiilin sug tegkil edebilmesi icin tipe uygun, kusurlu
bir davranig olmasinin yaninda ayni zamanda hukuka
aykir1 olmasi gerekir. Suc tegkil eden fiiller kural ola-
rak hukuka aykiridirlar.?? TCK’da diizenlenen hukuka
uygunluk nedenleri kanunun hiikmii, mesru savunma,
zorunluluk hali, hakkin kullanilmasi ve ilgilinin rizasidir.
Genel hukuku uygunluk nedenleri niteligi uygun diistii-
gii dlciide haksiz rekabet sucu bakimindan da uygulama
alani bulacaktir. Doktrinde kanunun hitkmii, megru sa-
vunma ve zorunluluk hali hukuka uygunluk sebepleri-
nin bu su¢ bakimindan uygulanmasinin miimkiin olma-
digy, fakat hakkin kullanilmasi ve ilgilinin rizas1 hukuka
uygunluk nedenlerinin uygulanabilecegi ifade edilmek-
tedir.®

(ix) Sucun Ozel Goriiniis Sekilleri

TTK m.55 ve m.62 incelendiginde, TTK m.62 f.1-b ve
TTK m.62 f.1-c bentlerinde oldugu gibi, bazi eylemlerde
eylemin yapilmasiyla (yani bilgi vermekle veya aldat-
makla) eylemlerin tamamlandigi goriilmektedir. Bu du-
rumlarda tegsebbiis miimkiin olmayacaktir, zira hareket
ile netice bitigiktir.* Hareket ancak béliinebilir oldugu
olciide tesebbiisten bahsedilebilecektir.®* TTK m.62
f.1-d’de ise, neticenin harekete bitisik olmadig, 6gren-
meden sonra 6nlememek veya diizeltmemek icin makul
bir siirenin ge¢mesi gerektigi ve dolayisiyla bu bentteki
sucun tesebbiise elverigli oldugu ifade edilmektedir.**
Ayrica TTK m.55’te diizenlenen ve TTK m.62 f.1 gere-
gince sug sayilan ‘kétiileme’ fiilinin bazi vasitalar aracili-
g1yla islenmesi halinde de tesebbiisiin miimkiin olacag:
belirtilmigtir.** eTTK bakimindan ise, iltibasa yol acan
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in Article 62 paragraph 1-b and paragraph 1-c of TCC. In
these cases, the attempt will not be possible because the
movement is adjacent to the consequence.* The move-
ment can only be mentioned as long as it is divisible.*? In
Article 62 paragraph 1-d of TCC, it is stated that the result
is not adjacent to the movement, there is a reasonable
period of time in order to not prevent or not to correct it
after learning, and therefore the crime in this paragraph
is appropriate for the attempt.* In addition, it is stated
that it is possible to attempt in the event that the act of
’deterioration’, which is regulated in Article 55 of TCC
and which is considered as a crime under Article 62 para-
graph 1, is committed through some means.* In terms of
fTCC, the act of the person who is captured by putting the
goods on sale that leads to confusion without offering to

mallari, satisa arz etmeden satiga arz etmek tizere yaka-
lanan kisinin eyleminin tesebbiis asamasinda kalacag:
(eTTK m.57 £.5), ayn1 sekilde bagkasinin emtiasini ve is
mabhsullerini kétiileyici brosiirler bastirdiktan sonra, bu
brosiirleri dagitamadan dagitmak iizere yakalanan kisi-
nin eyleminin de tegebbiis olarak degerlendirilebilecegi
(eTTK m.57 £.1) kabul edilmektedir.®

Ayrica haksiz rekabet suclari, igtirak halinde iglenebilir
su¢lardir ve TCK istirak hiikiimleri bu durumda uygula-
ma alani bulacaktir.®

Bir kimsenin birden ¢ok kez ceza kanununu ihlal etme-
si ve bu nedenle birden ¢ok suctan sorumlu olmasi ha-
linde, suclarin ictimai s6z konusu olmaktadir.*” Haks1z
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the sale would remain at the attempted stage (Article 57
paragraph 5 of fTCC), likewise, it was accepted that the
act of the person who is captured after publishing the
brochures deteriorating someone else’s commodity and
work crops in order to distribute could be considered as
an attempt (Article 57 paragraph 1 of fTCC).*

In addition, unfair competition crimes are the crimes
that can be committed as an accessory to a criminal act
and the provisions of the Turkish Penal Code will be ap-
plied in this case.

If a person violates the criminal code more than once,
and therefore is responsible for more than one crime,
there is joinder of crimes.*” There is no special provi-
sion concerning the joinder of crimes in unfair com-

rekabet suclarinda suclarin ictimai ile ilgili 6zel bir hii-
kiim bulunmamaktadir. Dolayisiyla suclarin ictimai ile
ilgili genel hiikiimler, haks1z rekabet suglari icin de ge-
cerlidir. Ancak haksiz rekabet suclar1 bakimindan 6zel
bir ictima hiikmiin getirildigi kanaatinde olan goriis de
bulunmaktadir, bu gériisiin dayanagi, TTK m.62’nin son
climlesidir, buna gore; “... fiil daha agir cezayt gerektiren
bagka bir su¢ olusturmadigi takdirde, 56 nct madde gere-
gince hukuk davasint agma hakkini haiz bulunanlardan
birinin sikdyeti iizerine, her bir bent kapsamina giren fiil-
ler dolayisiylaiki yila kadar hapis veya adli para cezastyla
cezalandwrilirlar.”®®

(x) Yaptirnm

Oncelikle haksiz rekabet halinde failin cezai sorumlulu-
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petition crimes. Therefore, the general provisions on
the joinder of crimes also apply to unfair competition
crimes. However, there is also the opinion that a special
conviction was imposed in terms of unfair competition
crimes. The basis of this view is the last sentence of the
Article 62 of TCC; “If the act does not constitute another
crime requiring more severe penalties, upon the complaint
of one of the persons who have the right to open the civil
proceedings under Article 56, they shall be punished with
imprisonment or judicial fine for up to two years due to the
acts falling under each paragraph.”®

(x) Enforcement

First of all, it should be noted that, in the event of unfair
competition, the wrongdoer has the legal responsibility

gunun yaninda hukuki sorumlulugunun da bulundugu-
nu (TTK m.56, m.57, m.58) belirtmek gerekir.

TCK m.20 ile tiizel kisilerin sucun faili olamayacag:
acikea diizenlenmistir, ancak TTK m.63 uyarinca tiizel
kisiler hakkinda giivenlik tedbirine (iznin iptali veya
miisadere) hitkmolunabilecektir. Burada bahsi gecen
6zel hukuk tiizel kisileridir, kamu hukuku tiizel kigileri
bu kapsamda degildir ve kamu hukuku tiizel kigilerine
giivenlik tedbiri uygulanamayacaktir.*

eTTK’da gercek kisiler bakimindan éngdriilen ceza, bir
aydan bir yila kadar hapis veya bes yiiz liradan on bin
liraya kadar agir para cezasidir ve hakim her ikisine de
hitkmedebilecektir.*® TTK’da 6ngdriilen ceza ise, iki y1la
kadar hapis veya adli para cezasidir ve hakim sadece bi-
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as well as the criminal liability. (Article 56, 57 and 58 of
TCC)

It is clearly regulated in the Article 20 of TPC that the
legal entities cannot be the wrongdoer of the crime, but
in accordance with the Article 63 of TCC, security meas-
ures (cancellation of the permission or confiscation)
may be imposed on legal entities. Herein, the private
legal entities are mentioned, not the public legal enti-
ties and the security measures shall not be applied to the
public legal entities.*

In fTCC, the punishment for natural person was an im-
prisonment from one month to one year, or a heavy fine
from five hundred Turkish liras to ten thousand Turk-
ish liras, and the judge could rule on both.*® The punish-
ment stipulated in the TCC is an imprisonment up to
two years or a judicial fine, and the judge shall be able
to rule only one. However, there is no indication of the
lower limit. For this reason, the lower limit shall be ac-
cepted as one month imprisonment according to the
Article 49.1 of TPC.* In addition, since the lower and up-
per limits are not regulated in TCC, the provision 52.1 of
TPC shall be applied, in which case the lower limit of the
judicial fine shall be considered as one month and the
upper limit shall be considered as two years.**

If an act of unfair competition is dealt with while the
businesses of legal entities are conducting, legal entity
shall be liable for several fines and expenses together
with the partners or the partners who have acted or have
been required to act on behalf of the legal entity.*®

In the case of which provision shall be applied on the
unfair competition crimes committed at the time of the
fTCC, the solution shall be based on the principle of the
application of the law in favor of the amendment.*

rine hitkmedebilecektir. Ancak alt sinira dair bir ibare
bulunmamaktadir. Bu nedenle genel hiikiim olan TCK
m.49 f.I’e gore alt simir bir ay hapis olarak kabul edile-
cektir.* Ayrica TTK’da adli para cezasina dair alt sinir ve
iist sinirlar da diizenlenmedigiicin, TCK m.52 .1 hitkmii
uygulanacaktir, bu durumda adli para cezasini alt sinir1
bir ay, iist sinir1 da iki y1l olarak kabul edilmelidir.**

eTTK m.65 hitkmiine gore tiizel kisilerin isleri goriiliir-
ken bir haksiz rekabet fiili iglenirse para cezas1 ve mas-
raflardan tiizel kisi, tiizel kisi namina hareket etmis veya
etmesi gerekmis olan organin azalar1 veya ortaklar ile
birlikte miiteselsilen sorumlu olacaktir.*

eTTK zamaninda iglenen haksiz rekabet suclarina han-
gi hilkmiin uygulanmasi gerekecegi konusunda ise ¢6-
zlim, yasa degisikligi halinde lehe kanunun uygulanmasi
prensibine istinaden olacaktir.*

(xi) Sorusturma ve Kovusturma

TTK m.62’de haksiz rekabet sucunun, “56 nct madde
geregince hukuk davasint agma hakkint haiz bulunan-
lardan birinin sikdyeti iizerine” sorusturulup kovustu-
rulacagr ongoriilmektedir. TTK m.56’da hukuk davasi
acabilecek kisiler, haksiz rekabet sebebiyle miisterileri,
kredisi, mesleki itibari, ticari faaliyetleri veya diger eko-
nomik menfaatleri zarar géren veya boyle bir tehlikeyle
kargilagabilecek olan kimse, ekonomik cikarlar1 zarar
goren veya boyle bir tehlikeyle karsilagabilecek miigte-
riler, ticaret ve sanayi odalari, esnaf odalari, borsalar ve
tlizliklerine gore iiyelerinin ekonomik menfaatlerini ko-
rumaya yetkili bulunan diger mesleki ve ekonomik bir-
likler ile tiiziiklerine gore tiiketicilerin ekonomik men-
faatlerini koruyan sivil toplum kuruluglariyla kamusal
nitelikteki kurumlardir.*

17 Arslan | Ozdemir, p. 269.

18 Arslan | Ozdemir, p. 269.

19 Erdil, p. 456; Erdogan, p. 444.

20 Arslan | Ozdemir, p. 270.

21Erdogan, p. 444-445; Erdil, p. 459-460.

22 Erdogan, p. 445.

23 Aydin, p. 68; Erdogan, p. 445.

24 Arslan | Ozdemir, p. 270; Erdogan, p. 446.
25 Arslan | Ozdemir, p. 270.

26 Erdogan, p. 447-448.

27 Erdogan, p. 448; Arslan | Ozdemir, p. 270-271.
28 Erdogan, p. 448.

Erdil, p. 472-475.
31Erdogan, p. 450.
32ltisgen, p. 362.
33 Erdogan, p. 450.
34 Erdil, p. 478.

35 Aydin, p. 103.

p. 362; Aydin, p. 105.
37 Aydn, p. 106.

29 Arslan | Ozdemir, p. 271.
30 Aydin, p. 91; Erdogan, p. 443-450;
Arslan | Ozdemir, p. 271; Itisgen, p. 360;

36 Erdil, p. 478; Erdogan, p. 450; itisgen,

38tisgen, p. 362-363.

39 Erdogan, p. 452.

40 Erdil, p. 480.

41ltisgen, p. 364; Erdogan, p. 452;
Arslan | Gzdemir, p. 271.

42 lItisgen, p. 364.

43 Erdil, p. 480.

44 Erdogan, p. 453.

45 Arslan | Ozdemir, p. 271; Erdogan, p. 454-455.
46 Erdogan, p. 455; Erdil, p. 476;
Arslan / Ozdemir, p. 271.

47 Erdogan, p. 456; Erdil, p. 475.
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(xi) Investigation and Prosecution

It is foreseen that the crime of unfair competition in
Article 62 of TCC will be investigated and prosecuted
“upon the complaint of one of those who have the right to
open the civil case under the article 56 of TCC.” Persons
who can file a civil lawsuit in the Article 56 of TCC are;
anyone who has suffered or is at risk of harm to their
customers, credits, professional reputation, commercial
activities or other economic interests due to the unfair
competition, customers whose economic interests are
suffered or may face such risks, chambers of commerce
and industry, chambers of artisans, stock exchanges, and
other professional and economic associations which are
authorized to protect the economic interests of their
members according to their statutes, and the non-gov-
ernmental organizations which protect the economic
interests of consumers according to their statutes.*

Any special complaint period for unfair competition
crimes is not envisaged in TCC, so that the general pro-
vision of the Article 73 of TPC shall apply and the person
entitled to complain must make a complaint within six
months of the date on which the act of unfair competi-
tion has been committed and who is the wrongdoer.*¢

In TCC, a situation requiring ex officio prosecution in
regard to unfair competition crimes is not regulated.
However, in the Article 64 (last paragraph) of fTCC, it
was provided that ex officio investigation could be made
exceptionally. This situation is stated as; “despite the
restraining of unjust competition order, the person who
continues with unjust competition with the same or sub-
ordinate changes, shall be sentenced to imprisonment of
not more than six months, and shall be sentenced to heavy
fine from five thousand liras to ten thousand liras, and the

TTK’da haksiz rekabet suclariyla ilgili 6zel bir sikayet
siiresi ongoriilmemistir, dolayisiyla TCK m.73 genel
hitkmii uygulanacaktir ve sikayet hakkina sahip olan
kisi, haksiz rekabet fiilinin iglendigini ve failin kim oldu-
gunu 6grendigi tarihten itibaren alt1 ay icerisinde sika-
yette bulunmalidir.*¢

TTK’da haksiz rekabet suclar1 bakimindan re’sen ko-
vusturmay1 gerektiren bir hal diizenlenmemistir fakat
eTTK m.64 (son) maddesinde, istisnai olarak re’sen so-
rusturma yapilabilecek bir diizenleme bulunmaktadir,
bu durum; “haksiz rekabetin men’i hakkindaki kesinles-
mis ilama ragmen haksiz rekabet fiiline aynen veya tali
degisikliklerle devam eden kimse alti aydan asagt olma-
mak iizere hapis ve bes bin liradan on bin liraya kadar
agir para cezasina mahkum edilir ve suclu re’sen takip
olunur” seklinde ifade edilmistir.*” Bu suca TTK’da yer
verilmemigtir.

Gorevli mahkeme sulh ceza mahkemesi olup yetkili
mahkeme TCK ve CMK’nin ilgili hitkiimleri geregi su-
cun islendigi yer mahkemesidir.

IV. SONUC

Goriildiigii iizere, haksiz rekabet sucu, TTK'da diizenle-
nen ticari suclardandir ve 6zel bir ekonomik su¢ normu
tegkil etmektedir. TCK'da diizenlenmek yerine, daha
tutarh oldugu diisiiniilebilecek sekilde TTK'da diizen-
lenmistir. Ancak bununla birlikte, ceza hukukundaki
en temel ilkelerden olan ‘sucta ve cezada kanunilik’, ‘hu-
kuki giivenlik’, ‘6ngériilebilirlik’ ve ‘belirlilik’ ilkelerine
TTK hiikiimlerinde riayet edilmedigi goriilmektedir,
zira maddede sug¢ teskil edecek haller, sinirh bir sekilde
sayllmamig olup, 6rnekleme yapilmak suretiyle suclar
belirtilmigtir. Bu durumda, kanunda sayilmamakla bir-

17 Arslan | Ozdemir, 5.269. 29 Arslan [ Ozdemir, 5.271.

18 Arslan | Ozdemir, 5.269. 30 Aydin, 5.91; Erdogan, 5.449-450;

19 Erdil, 5.456; Erdogan, s.444. Arslan | Ozdemir, s.271; Itisgen, 5.360;
20 Arslan | Ozdemir, s.270. Erdil, s.472-475.

21Erdogan, s.444-445; Erdil, s.459-460.

22 Erdogan, s.445.

23 Aydin, s.68; Erdogan, s.445.

24 Arslan | Ozdemir, 5.270; Erdogan, s.446.

25 Arslan [ Ozdemir, .270.

26 Erdogan, s.447-448.

27 Erdogan, s.448; Arslan | Ozdemir, 5.270-271.
28 Erdogan, s.448.

31Erdogan, 5.450.
32ltisgen, s.362.
33 Erdogan, s.450.
34 Erdil, s.478.

35 Aydin, s.103.

$.362; Aydin, s.105.
37 Aydin, s.106.

36 Erdil, s.478; Erdogan, s.450; itisgen,

38tisgen, 5.362-363.

39 Erdogan, s.452.

40 Erdil, s.480.

41Itisgen, s.364; Erdogan, s.452;
Arslan | Ozdemir, s.271.

42 Itisgen, s.364.

43 Erdil, s.480.

44 Erdogan, s.453

45 Arslan | Ozdemir, 5.271; Erdogan, s.454-455.
46 Erdogan, s.455; Erdil, s.476;
Arslan [ Ozdemir, s.271.

47 Erdogan, s.456; Erdil, s.475.
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wrongdoer shall be followed ex officio.”* This crime
isnotincluded in the TCC.

The competent court is the criminal court of peace and
in accordance with TPC and the Code of Criminal Pro-
cedure (“CCP”), the authorized court is the court where
the crime was committed.

IV. CONCLUSION

As is seen, the crime of unfair competition is one of the
commercial crimes and constitutes a special norm of
economic crime. Nevertheless, it is seen that the prin-
ciple of legality (mullum crimen sine lege’, ‘nulla poena
sine lege’), the principle of legal security, the principle of
certainty and the principle of predictability are not re-
spected because cases constituting crime have not been
enumerated restrictively and crimes have been stated by
use of analogy in the relevant article. In this case, other
acts even though they are not enumerated in the code
may be considered as crime to the extent that their na-
ture is alike. Though the legislator in its justification has
stated that the acts enumerated following the expres-
sion “in particular” contained are to be punished, the
appropriateness of this method will be open to discus-
sion since the justifications of article are texts to have
resort to for interpretation and are not as binding as the
text of the code.

On the other hand, it can be admitted that the crimes of
unfair competition as regulated in fTCC and in TCC do
not comprise much difference, thatin the TCC the word-
ing of the fTCC has been simplified and that TCC has
been adapted to Turkish Criminal Code provisions.l
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likte, niteligi benzer diistiigii 6l¢iide bagka fiiller de suc
olarak degerlendirilebilecektir. Kanun koyucu her ne
kadar madde gerekcesinde sadece ‘Ozellikle’ ifadesinden
sonra belirtilen suclara ceza verilebilecegini ifade etmig
olsa da, bu yontemin uygunlugu da tartigmaya acik ola-
caktir, zira madde gerekceleri, yorum icin bagvurulan
bir metin olup, kanun metni kadar baglayicilik tegkil et-
memektedir.

Diger acilardan bakildiginda ise, eTTK ile TTK’da dii-
zenlenen haksiz rekabet suclarinin ashinda ¢ok biiyiik
farkliliklar barindirmadigl, TTK’da esas itibariyle eTTK
dilinin sadelestirildigi ve TCK hiikiimlerine uyarlandig:
kabul edilebilecektir.
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