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ABSTRACT

The terms “avoidance of the contract” and
“termination” are used in our law for the ending
of a contract by one of the parties unilaterally.
In the following article, the scope and differ-
ences of these two terms will be analyzed and
evaluated together with the conditions and
consequences of right to avoid or terminate a
contract.
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OZET

Bir sozlesmenin stzlesen taraflardan birinin
iradesiyle sona erdirimesi durumuna iliskin
olarak, hukukumuzda, “s6zlesmeden dénme”
ve “fesih” kavramlari kullanilimaktadir. Asagida-
ki makalede, bu iki terimin kapsamlari ve fark-
lari ile bunlara baglanan sonuclar ve bu yollara
basvurmanin kosullari aciklanacak ve tartisila-
caktir.
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I. INTRODUCTION

NE OF THE MOST IMPORTANT CONCEPTS OF THE
Turkish Civil Code and Turkish Code of Ob-
ligations is the principle of “freedom of con-
tract” based on mutual agreement. Within
the framework of this principle recognized
in the Turkish law, parties may establish le-

gal relationships of any subject with any person at any
time and amend or revoke such legal relationship with-
out government restrictions. At the same time, Parties
may determine the content of a contract freely within
the limits prescribed by law.

As a rule, once the contract has been established, the
agreement can only be eliminated by parties’ bilateral
agreement. This principle has been expressed with the
statement pacta sunt servanda which means “contract
must be kept” since Roman law, and the same concept
in Turkish law has been recognized as that contracting
parties should “conform to the contract” in any case. In
other words, it is not possible for one of the parties to
dissolve a contract unilaterally which was formed by
the parties as per this principle. However, some excep-
tions are being proposed. It is possible to overcome this
principle with the provisions regarding “avoidance of
the contract” or “termination of the contract” provided
by the law. Namely, the rights regarding avoidance and
termination of contract can be reserved by the parties at
the contract formation phase as well as these rights can
also be stemmed from the law. The rights for avoidance
of contract arising from law are negative innovation
rights which grants parties an authority to unilaterally
resolve the contract! and the exercise of these rights are
not against the above-mentioned principle of contract
adherence.

Il. THE CONCEPT OF AVOIDANCE AND TERMINA-
TION OF CONTRACT

The first and fundamental function of right to avoid
a contract is to maintain a balance between bilateral
performances in synallagmatic contracts in which each
party binds himself to the other. The legislator grants
the party against which the balance of performances has
shifted due to certain events of non-performance which
may arise after the formation of the contract a right to
avoid the contract. On the other hand, the function of
the right to avoid a contract reserved by the parties is to
provide an opportunity to withdraw from the contract

1. GiRIS

URK MEDENiI KANUNU VE TURK BORCLAR KANU-
nu'nun en 6nemli kavramlarindan biri, “soz-
lesme serbestisi” ilkesidir. Tiirk hukukunda
taninan bu ilke cercevesinde taraflar, istedigi
zaman istedigi bir kisiyle herhangi bir konuda
hukuksal iligki kurabilmekte, bu iligkiyi de-
gistirebilmekte veya bu iligkiyi ortadan kaldirabilmekte-
dir. Aym1 zamanda taraflar, kanunda 6ngoriilen simirlar
icinde bir s6zlesmenin icerigini 6zgiirce belirleyebilirler.

Bir kere kurulmus olan sézlesme kural olarak ancak her
iki tarafin da birlikte uyusup anlagsmasiyla ortadan kal-
dirilabilmektedir. Bu prensip Roma Hukuku dénemin-
den bu yana “pacta sunt servanda” yani “sozlesmelere
bagli kalinmalidir” ciimlesi ile ifade edilmis olup Tiirk
hukukunda da aymi kavram “ahde vefa ilkesi” olarak ka-
bul gérmiistiir. Diger bir deyisle, iki kisinin birlikte kur-
dugu soézlesmeyi bir kisinin tek basina bozabilmesi bu
ilke uyarinca miimkiin degildir. Ne var ki bu ilke, agila-
maz bir ilke degildir. Hukukumuzda taninan sézlesme-
den dénme veya s6zlesmenin feshine iligkin hiikiimler
ile bu ilkenin agilmas1 miimkiin olabilmektedir. S6yle
ki; s6zlesmeden dénme ve feshe iligkin haklar, daha s6z-
lesme iligkisinin kurulusu evresinde taraflarca sakl tu-
tulabilecekleri gibi, bu haklar ayn1 zamanda kanundan
da kaynaklanabilir. Yasadan kaynaklanan “s6zlesmeden
donme hakki” sézlesme iligkisini tek yanh ¢6zme yetkisi
veren bir olumsuz yenilik doguran haktir! ve bu hakkin
kullamilmasi s6zlesmeye baglilik ilkesini zedelemez.

Il. SOZLESMEDEN DONME VE FESIH KAVRAMI

Sézlesmeden donme hakkinin ilk ve temel gorevi, “si-
nallagmatik” yani karsihkh iki tarafa borc yiikleyen
sozlesmelerde, karsilikhi edimler arasindaki dengeyi
korumaktir. S6zlesmenin kurulma anindan itibaren or-
taya cikabilecek bir takim ifa engelleri kargisinda kanun
koyucu, edimler arasindaki denge kendi aleyhine bo-
zulmus ya da bozulabilecek olan tarafa bir ddnme hakki
tamimaktadir. Diger yandan s6zlesmede taraflarca sakl
tutulmus olan dénme hakkinin fonksiyonu ise, ileride
ortaya cikabilecek birtakim olumsuz durumlar karsisin-
da, sdzlesmenin baglayiciigindan kurtulma yolunu agik
tutmaktir. Ozellikle, sézlesmenin kurulusu sirasinda
mevcut olan ekonomik kogullarin zamanla bozulmasi
olasiligina karsi, sozlesmenin baglayicihgindan siyrila-
bilmek icin bu dénme hakkinin sakh tutulmasina ihtiyag
vardir.?
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in case that any negative circumstances arise in the fu-
ture. In particular, there is a need to reserve the right of
avoidance in order to be released from the binding terms
of the contract against the risk of deterioration of the
economic circumstances which are present during the
formation of the contract.?

The consequences of a debtor defaulting within the
scope of a synallagmatic contract are provided in arti-
cles 125 and 126 of Turkish Code of Obligations No. 6098
(“TCO”). Pursuant to article 125 of TCO, the creditor
shall have optional rights where the debtor is in default.
In this case, the creditor may claim performance and
compensation for damages incurred because of the late
performance or the creditor may claim compensation
for the damages due to the nonperformance and avoid
the contract by notifying the creditor that he waives his
right to claim the performance and the compensation
for the late performance. On the other hand, in the event

Karsilikh iki tarafa borg yiikleyen (sinallagmatik) soz-
lesmelerde bor¢lunun temerriidii halinde dogacak olan
sonuclar, 6098 sayili Tiirk Borclar Kanunu (“TBK”)
madde 125 ve 126’da diizenlenmistir. TBK madde 125
uyarinca, bor¢lunun temerriide diismesi kargisinda ala-
caklinin birtakim secimlik haklar1 s6z konusu olacaktir.
Bu durumda, alacakli borcun ifasini ve ifadaki gecikme
nedeniyle gecikme tazminati isteyebilir veya alacak-
I1, borcun ifas1 ve gecikme tazminatindan vazgectigini
bor¢luya derhal bildirerek borcun ifa edilmemesinden
dogan zararmin giderilmesini isteyerek sézlesmeden
dénebilir. Ote yandan, sdzlesmeden dénme halinde ta-
raflar, kargilikli olarak ifa yiikiimliiliigiinden kurtulurlar
ve daha o6nce ifa ettikleri edimleri geri isteyebilirler. Bu
durumda borg¢lu, temerriide diismekte kusuru olma-
digin1 ispat edemezse alacakli, sdzlesmenin hiikiimsiiz
kalmasi sebebiyle ugradig1 (olumsuz/menfi) zararin gi-
derilmesini de isteyebilir.
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of avoidance of the contract, both parties shall discharge
from their obligations to perform reciprocally, and they
may reclaim for the performances they fulfilled. In this
case, unless the debtor proves that he does not have any
fault to be in default, the creditor may demand the com-
pensation for the (negative) damages caused by the in-
validity of the contract.

In summary, the optional rights of the creditor under
article 125 of TCO are as follows; (i) to claim the specific
performance of the obligation together with compensa-
tion for the delay, (ii) to claim compensation for positive
damages by waiving the right to claim performance. (iii)
to claim compensation for negative damages by avoiding
the contract.

Save for claiming the specific performance of the ob-
ligation together with compensation for delay and the
exceptions provided by the article 124 of TCO, a time pe-
riod must be granted to the debtor in order to exercise
one of the other two optional rights. During this period,
the creditor must accept the late performance. However,

Buna gore, ozetle, alacaklimin sahip oldugu secimlik
haklar TBK madde 125 kapsaminda; (i) borcun aynen
ifasi ile gecikme tazminati talep etme, (ii) borcun ifasin-
dan vazgecerek ugramis oldugu miispet zararin tazmini-
ni isteme ve (iii) s6zlesmeden dénerek ugramis oldugu
menfi zararin tazminini isteme olarak siralanmigtir.

Alacaklinin, borcun aynen ifasimi ve gecikme tazminati
talep etmesi durumu ve TBK madde 124’te sayilan siire
verilmesini gerektirmeyen haller haricinde, TBK madde
125’te say1lmus olan diger iki se¢imlik hakkini kullanmak
icin bor¢luya bir mehil vermesi gerekmektedir. Bu siire
zarfinda alacakli, bor¢lunun yapacak oldugu gec ifay1
kabul etmek zorunlulugu icindedir. Ancak, verilen bu
siire boyunca kendisine ifada bulunulmazsa, o zaman
alacaklinin ifadan vazgecerek miispet zararin tazminini
veya sozlesmeden doniilerek menfi zararin tazminini is-
teme hakk: dogacaktir. Bu haklarini da ancak, belirtilen
siirenin sonunda borcluya derhal bildirimde bulunarak
kullanabilir. Verilecek olan siirenin miktarina ve bu sii-
renin bor¢luya ne zaman tanmacagina iligkin ise kanun-
da kesin bir hiikiim bulunmamaktadir. Doktrinde; s6z
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if the debtor does not perform his obligations within this
period, the creditor will have the right to claim compen-
sation for his positive damages by renouncing his right
to claim the performance or to claim compensation for
his negative damages by avoiding the contract. These
rights can be used by notifying the debtor immediately
at the end of the stated time period. There is no specific
provision regarding the amount of time which will be
provided to the debtor and when such time will be pro-
vided in the law. In the literature, there are opinions
which argue that such time® should be provided as soon
as possible after the default of the debtor and there are
opinions arguing that such time can be provided as long
as the debts are not barred by prescription.*

Article 126 of TCO provides the termination option of
the creditor in contracts with continuous obligation. As
it will be explained in detail below, under this article, in
contracts with continuous obligations in which parties
have started to perform their obligations, the creditor
can terminate the contract and claim compensation for
damages incurred due to termination of the contract be-
fore its due time or can claim specific performance and
compensation for delay.

lil. THE DISTINCTION BETWEEN POSITIVE DAM-
AGE AND NEGATIVE DAMAGE

It can be seen that the rights of the creditor are included
positive and negative damages under Turkish Code of
Obligations in the event that the debtor defaults in syn-
allagmatic contracts.

Positive damage is the damage incurred by the creditor
due to non-performance or inadequate performance
of contractual obligations of the debtor and the loss of
benefits expected to be gained by such performance. In
other words, the difference between the assets of the
creditor after the default of the debtor and the expected
total assets of the creditor in the event of adequate per-
formance is the positive damages.®

Negative damages, on the other hand, are the damages
which arise when a contract that is expected to be kept
and performed becomes impossible to perform and
consequently is not performed. In other words, nega-
tive damage is the damage which would not occur if the
contract was not formed between the parties. Negative
damages arise when the debtor violates the contract and
causes the contract to be impossible. It is accepted that

konusu mehilin, bor¢lunun temerriide diismesinden
sonra miimkiin olan en kisa zamanda taninmasi gerekti-
gini savunan goriisler® oldugu gibi, alacak zamanagimina
ugramadig1 miiddetce verilebilecegini savunan goriigler
de vardir*

TBK madde 126 ise, stirekli edimli sozlesmelerde alacak-
linin fesih imkdnindan bahseder. Asagida daha detayl
olarak ele alinacag {izere, bu madde uyarinca ifasina
baglanmus siirekli edimli s6zlesmelerde bor¢lunun te-
merriidii halinde alacakli, aynen ifa ve gecikme tazmi-
nati isteyebilecegi gibi, sozlesmeyi feshederek, sozles-
menin siiresinden 6nce sona ermesi yiiziinden ugradigi
zararlarin giderilmesini de isteyebilir.

Il. MUSPET VE MENFi ZARAR AYRIMI

Tiirk Borclar Kanunu uyarinca her iki tarafa da borg
yiikleyen akitlerde borclunun temerriide diigmesi ha-
linde alacaklinin s6z konusu olabilecek haklarinda men-
fi ve miispet zarar kalemlerinin yer aldig1 goriiliir.

Buna gore; miispet zarar, bor¢lunun sézlesmeden kay-
naklanan borcunu hi¢ veya geregi gibi ifa etmemesi
nedeniyle alacaklinin, borcun ifasindaki menfaatinin
gerceklesmemesi yiiziinden ugradig1 zarari ifade eder.
Diger bir ifade ile alacaklinin malvarliginin borcun ifasi
halinde alacagi durum ile borcun ifa edilmemesi halinde
arz ettigi durum arasindaki fark miispet zarardir.®

Menfi zarar ise, uyulacagl ve yerine getirilecegine ina-
nilan bir sézlesmenin hiikiim ifade etmemesi ve yerine
getirilmemesi yliziinden giivenin bosa c¢ikmas1 dolayi-
styla ugranilan zarardir. Bagka bir anlatimla s6zlesme
yapilmasaydi ugranilmayacak olan zarardir. Menfi zarar
borclunun sézlesmeye aykir1 hareket etmesi yliziin-
den s6zlesme hiikiim ifade etmemesi dolayisiyla ortaya
cikar. Menfi zarar kavramina sunlarin girecegi kabul
edilmektedir: sézlesmenin, yapilmasina iliskin giderler;
harc¢lar, posta giderleri, noter ticreti vb.°

Belirtilmelidir ki, hicbir zaman, hem olumlu hem de
olumsuz zararin birlikte istenmesi s6z konusu olamaz.
Clinkii olumlu zararin tazminini isteyen kimse, borc
layikiyla yerine getirilmis olsaydi olumsuz zarar kapsa-
minda yer alan kayiplara katlanacak idi. Ayrica, olumsuz
zararin tazmini istenebiliyorsa borg hiikiimsiiz sayiliyor
demektir ki bu durumda hiikiim ifade etmeyen borcun
ifasina iligkin kaybin tazmini istenemez.”
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negative damage includes expenses related to the execu-
tion of the contract such as fees, postage expenses, no-
tary expenses, etc.

It should be noted that positive damage and negative
damage cannotbe claimed altogether in no case. Because
the person who claims compensation for his positive
damages would have suffered the damages within the
scope of the negative damage if the obligation was duly
performed. Moreover, if it is possible to claim compen-
sation for negative damages, then the debt is regarded as
void; and in such situation, a compensation for the dam-
ages regarding an invalid obligation cannot be claimed.”

IV. GRANTING TIME FOR THE USE OF OPTIONAL
RIGHTS

Article 123 of the TCO states that “in bilateral contracts,
ifone of the parties is in default, the other party may grant
a proper time to the other party for the performance of the
obligation or may claim from the judge to order to grant
a proper time.” Accordingly, the time given here is an
additional time granted to the defaulting debtor by the
creditor in order to enable the debtor to use his optional
rights provided under the article 125 of the TCO in syn-
allagmatic contracts, as it can be clearly seen. It is not
possible to grant such time to the debtor before his de-
fault.®

The TCO provides that such time which will be given to
the debtor should be “proper”. A proper time is a time
which enables the debtor to perform his obligations in
accordance with the “good faith principle” stated under
the article 2 of Turkish Civil Code.’ The law provides
that the debtor should have an opportunity to prevent
the termination of the contract and paying compensa-
tion instead of the performance. But this opportunity
will be granted by taking into account the interests of
both parties within the scope of good faith principle.

IV. SECIMLIK HAKLARIN KULLANILMASINA
iLisKiN SURE TAYINi

TBK’min 123. maddesi “Karsilikli borg yiikleyen sozlesme-
lerde, taraflardan biri temerriide diistiigii takdirde digert,
borcun ifa edilmesi i¢in uygun bir stire verebilir veya uy-
gun bir siire verilmesini hakimden isteyebilir.” hiikmiinii
getirmektedir. Buna gore, burada verilen siire, acikca
anlasildig iizere, tam iki tarafa borg¢ yiikleyen sozles-
melerde alacaklinin TBK madde 125’te yer alan se¢imlik
haklarini kullanabilmesi icin temerriide diismiis olan
borcluya tanidigi ek siiredir. Bu siirenin, temerriide diis-
meden evvel borcluya taninmasi miimkiin degildir.®

Kanun, verilecek mehilin “uygun” olmasim aramistir.
Uygun olmadan kasit, Tiirk Medeni Kanunu madde 2’de
diizenlenen “diirtistliik kuralt” uyarinca bor¢lunun bor-
cunu ifa etmesine olanak veren bir siirenin taninmasi-
dir.? Kanun, bor¢lunun sézlesmenin feshini ve ifa yerine
tazminat 6demeyi 6nleyebilmek iizere son bir imkana
sahip olmasini aramaktadir. Fakat bu imkan her iki tara-
fin da diiriistliik kurali cercevesinde menfaatlerini géze-
terek tayin edilecektir.

Kanunda bor¢luya taninacak ek siire icin bir gekil sart1
ongoriilmemistir. Bu sebeple bu siire yazili veya sozlil
verilebilir. Tabi sozlii verilen ek siire beraberinde ispat
sorununu da getireceginden, bu siirenin yazil verilmesi
ispat acisindan daha uygun olacaktir. Bununla birlikte
6102 sayili TTK’'min 18/II1. maddesi geregince, tacir-
ler arasindaki ek siireye iligkin ihtar ve ihbarlar, noter
araciligiyla, taahhiitlii mektupla, telgrafla veya giivenli
elektronik imza kullanilarak kayith elektronik posta sis-
temi ile yapilmasi lazim gelir. Verilen siirenin bir takvim
giinii veya giin say1s1 seklinde olmasi da zorunlu degildir.
Verilen siire boyle olmasa dahi, objektif olarak anlagila-
bilen, 6rnegin, ihtarin elinize ulagtig ay sonuna kadar
borcu ifa ediniz, seklinde bir irade beyanim iceriyorsa
bu zamanin ge¢mesiyle birlikte alacakli secimlik hakla-
rin1 kullanmaya hak kazanir. Alacaklinin, “derhal”, “va-

1Rona Serozan, Sozlesmeden Donme (Donme),

7 Kemal Oguzman/Turgut 0z, Borclar Hukuku

27 Edition, Istanbul 2007, p. 3

2 Serozan, Donme, p. 39

3 Kenan Tuncomag. Borclar Hukuku Genel
Hitkiimler, C. 1, 5* Edition, Istanbul 1972

4 Fikret Eren, Tiirk Borclar Hukuku Genel Hitkiimler

(Genel Hikiimler), 14* Edition, Ankara 2012, p. 1036
5 Selahattin Sulhi Tekinay/Sermet Akman/
Haluk Burcuoglu/Atilla Altop, Borclar Hukuku
Genel Hiikiimler, 7™ Edition, Istanbul, p.855

6 Turkish Court of Cassation Assembly of Civil
Chambers, 2010/14-244 E., 2010/260K., 12.05.2010

Genel Hikiimler (Borclar Genel), 8t Edition,
2010, p. 342

8 0guzman/0z, p.403

9 Tekinay/ Akman/ Burcuoglu/ Altop, p. 947
10 Eren, Genel Hikimler, 2012, p. 1112
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There is no specific form for such additional time condi-
tion stated in law. For this reason, such time can be given
in written or oral form. Since the additional time given in
oral form will cause difficulties in proving, it will be more
appropriate to grant such time in written. Nevertheless,
by virtue of article 18/III of Turkish Commercial Code
numbered 6102 (“TCC”), notices or communications
between the merchants regarding the additional time
should be made via notary, by telegram, or by registered
mail-return receipt. It is not compulsory for this addi-
tional time to be in the form of a calendar day or a num-
ber of days. Even if the given time is not so, if such time
includes an intention which can be understood objec-
tively, such as “pay your debt until the end of the month
in which you received this notice.”, the creditor will have
theright to use his optional rights after the time stated in
the notice due. If the creditor claims performance within
an uncertain time such as “immediately” or “as soon as
possible”, since the additional time given is not certain,
such time is not regarded as a “proper time” among legal
scholars and is considered to be invalid.*®

V. CLAIMING COMPENSATION FOR NEGATIVE
DAMAGES BY RESOLVING THE CONTRACT

One of the alternative rights granted to the obligee un-
der article 125/1T of the TCO where it is not necessary
to grant additional time according to the article 124 or
against obligor who did not perform his obligations with-
in the additional time given. Resolving a contract means
that the obligee removes the contractual relationship
between the obligor and the obligee retroactively (“ex
tunc”). If the obligee states that he/she resolves the con-
tract, the obligations end retroactively and therefore, in
such case the parties are mutually free from their obliga-
tions and may claim they have already performed.

These consequences are not depending on the obligor’s
fault. However, unless the obligor proves that he does
not have any fault to be in default, the obligee may also

kit gecirmeksizin”, gibi belli olmayan bir zamanda ifay:
talep etmesi halinde, verilen ek siire belli olmadig i¢in,
doktrinde uygun siire olarak kabul edilmemekte ve ge-
cersiz sayllmaktadir."

V. SOZLESMEDEN DONEREK MENFi ZARARIN
TAZMiNi TALEBI

TBK madde 124 uyarinca ek siire verilmesine gerek ol-
mayan durumlarda veya kendisine verilen ek siire i¢in-
de borcunu ifa etmeyen borcluya karsi, TBK madde
125/2’nin alacakliya tamidig1 se¢imlik haklardan biri de
sozlesmeden dénmedir. S6zlesmeden dénme, alacak-
linin borg¢lu ile aralarinda bulunan sézlesme iligkisini
“ex tunc” yani ge¢mise etkili olarak kaldirmasi anlamina
gelir. Alacakl sozlesmeden déndiigiinii beyan ederse,
bor¢ gecmise etkili olarak ortadan kalkar ve boylelikle
hem alacakli hem de bor¢lunun borcu sona erer. Taraf-
lar kargilikl olarak ifa yiikiimliiliiklerinden kurtulurlar
ve daha 6nce ifa ettikleri edimleri de geri isteyebilirler.

Buraya kadar vukuu bulmus olan sonug, bor¢lunun ku-
suruna baglanmamustir. Ancak, borclu temerriide diis-
mede kusuru olmadigini ispat edemezse alacakli, sozles-
menin hiikiimsiiz kalmasi nedeniyle ugradig1 zararin
giderilmesini yani menfi zarart da isteyebilir. Yani, ay-
rica menfi zararin tazminin talep edilmesi, TBK mad-
de 125/3 hiikmii uyarinca, bor¢lunun kusursuzlugunu
ispat edememis olmasi sartina baglanmistir. Yargitay da
alacaklinin, s6zlesmenin hiikiimsiiz kalmasi dolayisiyla
meydana gelen menfi yani olumsuz zararimin tazminini
isteyebilecegi goriisiindedir.™

Sozlesmeden dénmenin etkisine dair ise doktrinde ti¢
goriis vardir. Bunlar, (i) klasik donme teorisi, (ii) kanu-
ni borg iligkisi teorisi ve (iii) yeni dénme teorisi olarak
siralanir.

Buna gore; klasik donme teorisine gore,> donme soz-
lesmeyi sona erdirmemektedir. Bu goriige gore, ddsnme

1Rona Serozan, Sézlesmeden Donme (Donme),

2. Bas, Istanbul 2007, 5. 3

2 Serozan, Dénme, s. 39

3 Kenan Tuncomag. Borclar Hukuku Genel
Hitkiimler, C. 1, 5. Basi, Istanbul 1972

4 Fikret Eren, Tiirk Borclar Hukuku Genel Hitkiimler

(Genel Hukiimler), 14. Bast, Ankara 2012, s. 1036
5 Selahattin Sulhi Tekinay/Sermet Akman/
Haluk Burcuoglu/Atilla Altop, Borclar Hukuku
Genel Hkiimler, 7. Bas, Istanbul, s. 855

6 Yargitay HGK 2010/14-244 E., 2010/260

K., 12.05.2010

7 Kemal Oguzman/Turgut 0z, Borclar Hukuku
Genel Hukiimler (Borglar Genel), 8. Basl,

2010, s. 342

8 0guzman/0z, s. 403

9 Tekinay/ Akman/ Burcuoglu/ Altop s. 947
10 Eren, 2012, s. 1112
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claim compensation for damages due to the invalidity of
the contract (negative damages). According to the arti-
cle125/3 of the TCO, to claim compensation for negative
damages along with the damages incurred due to the in-
validity of the contract is only possible where the obligor
cannot prove that he is not in fault. Also Turkish Court
of Cassation states that the oblige can claim compensa-
tion for his negative damages due to the invalidity of the
contract.

There are three different theories in the doctrine regard-
ing the effect of resolving the contract. These are listed
as (i) classical resolution of the contract theory, (ii) legal
contractual relationship theory and (iii) new resolution
of the contract theory.

According to the classical resolving the contract theo-
ry,! the contractual relationship does not end when the
contract is resolved. According to this theory, the parties
cannot claim performance after resolving the contract
and obligations performed prior to the notice of resolu-
tion will become unjust. Since the obligations performed
have become unjust, the increase in the property of the
other party will be regarded as “unjust enrichment” and
these performed obligations can be claimed according
to the unjust enrichment provisions (TCO article 77). In
this case, the two-year statute of limitations regarding
unjust enrichment will apply. However, there are two dif-
ferent opinions with regard to the classical resolving the
contract theory. As it is supported by the majority opin-
ions under the doctrine; although the earnings which are
made according to the contract by an act of disposal, the
transferred right does not return to its previous holder
and the act of disposal does not affect from the resolving
of the contract; therefore, such return should be made
depending on an unjust enrichment claim. On the other
hand, the others state that the act of disposal shall be-
come invalid due to the resolution of the contract retro-
actively and the things which are given according to such
act shall be returned depending on aright in rem."

According to the legal obligation relationship theo-
ry,’ the notice of resolution of contract only terminates
the contract but it may not render the contract null and
void from the beginning. In such case, obligations per-
formed will claim according to article 125/3 of TCO. In
this case, the statute of limitations for retail will be sub-
jected to 10-year period which is the general time limit
provided under article 146.

ile birlikte artik ifa istenemeyecektir ve donme beya-
nindan 6nce ifa edilen edimler de sebepten yoksun hale
gelecektir. Edimlerin sebepten yoksun hale gelmesiyle
kars1 tarafin malvarhginda meydana gelen artis “se-
bepsiz zenginlesme” haline gelecektir ve bu edimler de
sebepsiz zenginlesme hiikiimlerine gére (TBK madde
77 vd.) istenebilecektir. Bu durumda sebepsiz zenginles-
meye iligkin iki y1llik zaman agimi iade talebi kapsamin-
da burada da uygulama alani bulacaktir. Ancak, klasik
goriis yanlilar1 burada bir hususta ikiye ayrilmigtir. igle—
rinden biiyiik kismi, déniilen s6zlesme uyarinca vaktiyle
yapilan kazandirmalar “sebebe bagh” bir tasarruf isle-
miyle yapilmis olsa bile, devredilen hakkin kendiligin-
den eski sahibine dénmeyecegi, tasarruf isleminin dén-
meden etkilenmeyecegi, iadenin sebepsiz zenginlesme
talebiyle geri istenmesi gerektigi goériisiindedir. Buna
karsilik bir bagka grup klasik goériis yanlsi, sebebe bagh
tasarrufisleminin s6zlesmeden dénme iizerine ge¢mise
etkili olarak hiikiimsiizlegecegi ve bu yolla verilen seyle-
rin iadesinin ayni hakka dayanacag goriisiindedir."®

Kanuni borg iligkisi teorisine gore* ise, s6zlesmeden
donme beyani akdi sona erdirmektedir fakat akdi bagtan
itibaren hiikiimsiiz hale getirmemektedir. Bu durumda
borcun iade dayanagini da sebepsiz zenginlesme yerine
TBK madde 125/3 olusturmaktadir. Bu durumda, iade
talebinin tabi oldugu zamanagimi siiresi madde 146 uya-
rinca genel zamanagimi kurali olan 10 yillik siire olacak-
tir.

Diger bir goriis ise yeni dénme teorisidir;"® buna gore
dénme beyam akdi hicbir sekilde sona erdirmemistir,
ancak akdi bir tasfiye iliskisine déniistiirmektedir. Bu
goriise gore iade borcunun sebepsiz zenginlesme ile
baglantisi yoktur. Sézlesmenin icerigi artik faraflarin
daha énce aldiklarini geri vermeleri borcu olarak varligi-
n1 siirdiirecektir. Geri verme borcunun ifasi ile taraflar
sozlesme kurulmadan 6nceki durumlarina dénecektir.
Doénme gelecege etkili olup, burada iade bor¢larinin tabi
oldugu zamanagimi da genel zamanagimi olan 10 yillik
zaman agimidir. Ancak dénmenin gelecege etkili olmasi,
fesih ile karistirilmamalidir. Burada, dénme gelece-
ge yonelik kabul edilse de, taraflarin daha once aldikla-
rim birbirlerine geri verme borcu varligin stirdiiriir. Yani,
dénmenin pratik (iktisadi) sonucu, adeta sézlesmenin
“ex tunc” sona ermesidir.
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According to the new resolution of contract theory,*
the notice of resolution does not cease the contractual
relationship but with it, the parties enter into a wind-
ing up phase. According to this theory, there is no con-
nection between the debt and unjust enrichment pro-
visions. The obligations provided in the contract will
become an obligation which requires the parties to con-
tinue. Namely, the practical (mostly financial concerns)
result of resolving the termination of the contract as “ex
tunc”.

VI. TERMINATION FOR CAUSE IN CONTINUOUS
CONTRACTUAL RELATIONSHIP

Contracts with continuous obligations can be termi-
nated with proactive effect. The obligations performed
until the termination will remain with the parties, and
the contractual relationship will cease after the termi-
nation of the contact. Mutual restitutions claims shall
only be made if an obligation is performed after the ter-
mination.'®

VI. SUREKLI BORC iLiSKILERINDE TEMERRUT
HALINDE FESIH

Siirekli borg iligkilerinde niteligi itibariyle gecmige degil
ileriye etkili fesih s6z konusu olacaktir. Fesih anina ka-
dar elde edilen edimler taraflarda kalacak, fesih anindan
sonrasl icin ise borg iligkisi ortadan kalkacaktir. Karsi-
likl1 iade talepleri de ancak fesih sonras1 déneme ait bir
edim yerine getirilmisse s6z konusu olacaktir.*®

Kusuruyla temerriide diigen borcludan, fesih iizerine
alacakli miispet yani olumlu zararin tazminini talep
edebilecektir. Bu miispet zarar, siirekli borg iliskisinin
vaktinden 6nce sona ermesi tizerine alacaklinin ugradigi
¢ikar kaybidir.”

Siirekli borg iliskisinin ifasina heniiz baglanmadig: hal-
lerde borclunun temerriidii halinde ise, artik fesih so-
nucunun benimsenmesine gerek olmadigl, bu asamada
alacaklinin sézlesmeden gecmige etkili olarak “done-
rek” olumsuz zararinin tazminini talep edebilecegi so-
nucuna TBK madde 123-125 hiikiimlerini yorumlamak
suretiyle varilabildigi kabul edilmektedir.®
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The obligee will be able to claim compensation for his
positive damages from the obligor who defaults at his
own fault. This positive damage is the loss of interest
incurred by the oblige due to the termination of the
contractual relationship before its agreed due time.® It
is accepted by interpreting the articles 123-125 of TCO
that; in case the obligor defaults, the obligee can claim
compensation for his negative damages by resolving the
contract.”

VIl. CONCEPTUAL DIFFERENCE BETWEEN THE
TERMS OF RESOLUTION AND TERMINATION

The terms of resolution and termination in Turkish
law are perceived as synonymously and frequently mis-
used" due to the wrong translation of the original Swiss
law text to our language.

According to the established view of Turkish doctrine
regarding the terms termination and resolution have
different meaning , the term termination is a negative

VII. FESiH VE DONME TERIMLERI ARASINDAKI
KAVRAMSAL FARK

Tiirk hukukunda dénme ve fesih kavramlari es anlamh
olarak algilanabilmekte ve siklikla yanhg kullanilmak-
tadir.”® Dénme yerine fesih kelimesini kullanma hatasi,
Isvicre yasa metninin Fransizca ashnin dilimize yanhs
cevrilmesinden kaynaklanmaktadir.

Doktrinde fesih terimi ile donme terimlerinin birbirin-
den farkh anlamlar tagidigina dair yerlesmis goriise gore
fesih, siirekli bir s6zlesme iligkisini sadece “ex nunc”
yani ileriye dogru sona erdiren bir olumsuz (bozucu) ye-
nilik doguran hak ya da islemdir.** Dénme ise “ex tunc”
yani gecmige etkili sonu¢ dogurur.? 2* Bir diger tanima
gore ise, ani edimli borg iligkilerindeki eski hale iadeyi
saglamaya yonelik tek yanl isleme dénme denir.?

Fesih kavrami, doktrinde “olagan” ve “olaganiistii” fe-
sih olarak ikiye ayrilmaktadir. Olagan fesihte stzlesme
iligkisi, fesih beyaninin muhataba ulagmasinin iizerin-
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formative right or a transaction which cease the con-
tractual relationship with proactive effect (“ex nunc”).”
On the other hand, the term resolution has a retroactive
effect.?°# Another definition of resolution of contract
is the unilateral process aimed at restituting the condi-
tions prior to the contract in contracts that does not in-
volve continuous obligations.??

The term termination is divided into two categories as
“ordinary” and “extraordinary” termination in Turkish
doctrine. The contractual relationship shall cease aftera
certain period of time after the notice of termination has
received by the other party, according to the ordinary
termination of the contract. For this reason, the ordi-
nary termination is also regarded as “termination with
a time period”. A contract with continuous obligations
will terminate immediately after the termination notice
is received by the other party, according to the extraor-
dinary termination of the contract. The term extraordi-
nary termination is also regarded as “termination with-
out a time period”.?

den belirli bir siire gectikten sonra ortadan kalkar. Bu
nedenle, olagan feshe, “siireli fesih” de denilmektedir.
Olaganiistii fesihte ise, siirekli sézlesme iliskisi fesih be-
yaninin muhataba ulagmasiyla derhal sona erer. Olaga-
niistii feshe, “stiresiz fesih” ad1 da verilmektedir.?*

Olagan fesih, kullanilmasi salt bireyin iradesine terkedil-
mis olan bir fesihtir. Olaganiistii fesih ise, olgular biitii-
niinde, bireyin iradesinden bagka bir de “hakli neden”
veya “0zel bir ifa engeli” olgusu da kapsayan fesihtir.

Fesih, siirekli edimin ifas1 sathasina gecilmis siirekli
sozlesme iligkilerinde s6z konusu olur. Dénmenin s6z
konusu oldugu s6zlegmeler ise ani edimli s6zlesme ilis-
kileridir. Dénme, siirekli sozlesme iligkilerinde, kural
olarak, ancak, stirekli edimin ifast safhasina gecilmeden
6nce, edim ylikiimiinden kurtarici bir etkiyle s6z konusu
olabilir.

Fesih, ister kargilikli s6zlesme niteligi tagisin, ister iki-
den az ya da ¢ok kisiye bor¢ yiiklesin, biitiin s6zlesme
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Ordinary termination is a termination which only de-
pends on the subjective will of the individual. Extraor-
dinary termination, on the other hand, is a type of ter-
mination which encompasses a just ground or an event
rendering the performance impossible aside from the
subjective will of the individual.

A contract can be terminated where the obligations pro-
vided in a contract with continuous obligations has been
started to performed. Resolution of contracts with con-
tinuous obligations can only take place prior to the per-
formance phase, effectively releasing the obligor from
its obligations.

Termination occurs in contracts that lend to more than

iligkilerinde s6z konusu olur. Dénmeye ise, sadece her
iki yana daborg¢ ylikleyen gercek anlamda kargilikli, yani
“sinallagmatik” sozlesmelerde yer vardir.*®

Doktrinde baskin olan goriise gére, sozlesme iligkisini
sadece ileriye etkili (“ex nunc”) olarak ortadan kaldiran
fesih islemi, ayrica sézlesmeye aykiriliktan otiirii bir
“akdi zarar-giderim” talebine olanak verir. Ancak s6z-
lesme iligkisini hi¢ kurulmamigcasina, ge¢mise etkili
(“extunc”) olarak ortadan kaldiran sézlesmeden dénme,
ayrica boylesine bir zarar giderimi talebine olanak ver-
mez. Dénme ertesinde olsa olsa, sézlesmenin gecersiz-
ligi nedeniyle (menfi) zararin tazmini istenebilir, fesih
sonrasindaki gibi bir tam ifa etmeme ve zarar giderimi
sz konusu olmaz.?

11 Court of Appeals for the 15% Circuit, 20.03.2008,
7960/1539 (YKD 2006/7, 1108)

18 Ozer Selici, Stzlesmeden Dogan Siirekli Borg
lliskisinin Sona Ermesi, 1977, p. 223

23 Turgut Oz, s Sahibinin Sozlesmeden Dénmesi,
Istanbul, 1989, p.27

12 0guzman/0z, p. 413

13 0guzman/0z, p.518, 519

14 0guzman/0z, p. 414

15 0guzman/0z, p. 415

16 0guzman/0z, p. 419

17 Haluk Nomer, Borglar Hukuku Genel Hitktimler,
7t Edition, 2009, p. 185

19 “The Turkish writer who made his first impression
on the mistake of dissolution instead of annulment has
become Sungurbey.” Serozan, Donme, p.115

20 Serozan, Dénme, p. 115

2108uzman/0z, p. 383

22 Selahattin Sulhi Tekinay, Borclar Hukuku Genel
Hukamler, Istanbul, p.638

24 Turkish Court of Cassation Assembly of Civil
Chambers, 2011/11-693 E., 2012/88 K., 22.02.2012T.
25 Serozan, Dénme, p. 120

26 Serozan, Dénme, p.121

27 Turkish Court of Cassation Assembly of Civil
Chambers, 2011/ 11-693 E., 2012/88 K., 22.02.2012 T
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one person in a contract in which mutual debts are laid
down, namely in all contractual relations. In turn, there
is a genuine “synallagmatic” contract, which is mutual,
which lends money to both sides.?*

According to the great majority of Turkish literature,
the termination of a contract which cease the contractu-
al relationship with proactive effect (“ex nunc”) also al-
lows compensation claim for damages due to the breach
of the contract. However, resolution of a contract which
ceases the contractual relationship with retroactive ef-
fect (“ex tunc™) does not allow such claim. After the reso-
lution of the contract, only a compensation for negative
damages due to invalidity of the contract can be claimed
and a complete indemnification cannot be claimed.?

Although the right to terminate a contract can be used
at any time during the continuation of the contract it is
stated that the right to terminate the contract without
an unjust reason shall be evaluated according to the
good faith principle provided under article 2 of Turkish
Civil Code in Turkish legal doctrine and also such termi-
nation will not cease the contractual relationship and
the other party can claim performance in such case, as a
result of good faith principle. However, Turkish Court of
Cassation held against this opinion in the doctrine and
agreed that the right to terminate the contract without
an unjust reason cannot be prevented.®

VIil. CONCLUSION

The optional rights of the obligee where the obligor de-
faults are provided in article 125 of TCO. According to
the article 123, the obligee shall grant a time period to
the obligor. On the other hand, the article 124 articulates
the exceptional situations where such a time period may
not be granted. During such time period given to the ob-
ligor as a chance to perform his obligations, the obligee

Fesih sozlesmenin devami sirasinda herhangi bir anda
kullanilabilecek bir hak olmakla birlikte, doktrinde bir
tarafin s6zlesmeyi hakli bir neden olmadan feshine y6-
nelik isleminin Tiirk Medeni Kanunu'nun 2. maddesin-
de yer alan diiriistliik kurali denetimine tabi tutulmasi
gerektigi ve bu kuralin sonucu olarak, taraflardan biri-
nin hakl bir sebep olmaksizin olaganiistii fesih hakkini
kullanmasinin tek bagina sézlesmeyi sona erdirmeye-
cegi ve bu sekilde haksiz fesih durumunda diger tarafin
aynen ifa talep edebilecegi de ileri siiriilmiistiir. Buna
karsin Yargitay bu goriisii reddetmis ve aynen ifa talep
etme hakkinin sézlesmeden veya kanundan dogmadig:
hallerde “irade 6zerkliginin bir sonucu olarak hakli bir
neden olmadan da tek tarafli bozucu yenilik doguran bir
irade beyaniyla kullanilabilen fesih hakkina engel olu-
namayacag1” kabul edilmistir.*”

VIIl. SONUC

Borc¢lunun temerriide diigsmesi halinde, alacaklinin sa-
hip oldugu secimlik haklar, 6098 Sayili Tiirk Borglar
Kanunu'nun 125. maddesinde siralanmigtir. Bu se¢imlik
haklarin kullanilabilmesi i¢cin, TBK madde 123 hiikmii
uyarinca borgluya, alacakli tarafindan bir “mehil” ver-
mesi gerektigi ve TBK madde 124 hiikmii uyarinca da
mehil verilmesine gerek bulunmayan haller diizenlen-
migtir. Borcluya borcunu ifa etme sansi olarak verilen
bu mehil siiresince, alacakli, kendisine yapilacak olan
gecikmis ifay1 kabul etmek zorundadir. Mehilin verile-
bilmesi i¢in 6n kosul ise, bor¢lunun temerriide diigmiis
olmasidir. Verilen mehilin sonuc¢suz kalmas: {izerine
ise, alacaklinin TBK madde 125 uyarinca sahip oldugu
secimlik haklardan biri de s6zlesmeden dénmedir. S6z-
lesmeden dénme, sdzlesmenin taraflari tarafindan sakli
tutulan bir hak olabilecegi gibi, kanundan kaynaklanan
bir hak da olabilir. S6zlesmeden dénme secimlik hak-
kinin kullanmasi halinde, s6zlesme geriye etkili olarak
sona erer. Bu durumda her iki tarafin da asli edimlerini

11 Yargitay 15. H.D., 20.03.2006, 7960/1539 (YKD
2006/7, 1108)

12 0guzman/0z, s. 413

13 0guzman/0z, s. 518, 519

14 0guzman/0z, s. 414

15 0guzman/0z, s. 415

16 0guzman/0z, s. 419

17 Haluk Nomer, Borglar Hukuku Genel Hiktimler
7.Basi, 2009, s. 185

Serozan, Donme, s. 115
20 Serozan, Donme, s. 115
210guzman/0z, s. 383

Hukimler, Istanbul, s. 638

18 Ozer Selici, Stzlesmeden Dogan Siirekli Borc
{liskisinin Sona Ermesi, 1977, p. 223

19 “Dénme yerine fesih deme yanhsligina ilk parmak
basan Tiirk yazar Sungurbey olmustur,”

22 Selahattin Sulhi Tekinay, Borclar Hukuku Genel

23 Turgut 0z, Is Sahibinin Sozlesmeden Donmesi,
istanbul, 1989, s. 27

24 Yargitay HGK, 2011/11-693 E., 2012/88 K.,
22.02.2012T.

25 Serozan, Donme, s. 120

26 Serozan, Donme, s. 121

27 Yargitay HGK, 2011/11-693 E., 2012/88K.,
22.02.2012T.

GSI|395




-1 T>7T

e

must accept the delayed performance. The precondition
for granting a time period is that the debtor is to be in
default. If the obligor does not perform his obligations
within this time period, one of the optional rights of the
obligee provided under the article 125 of TCO is the right
to resolve the contract. Resolving a contract may be a
right reserved by the parties of the contract or it may be
a right derived from the law. If the right to resolve the
contract is exercised, the contract will be terminated
retroactively. In this case, all obligations of the parties
shall cease and the parties may claim their performed
obligations. It is also possible to resolve the contract in
case of a hardship event as stipulated under TBK 138.
Likewise, the resolution of the contract is articulated as
an optional right under articles 227 and 475, article 480
grants the contractor the right to resolve the contract in
cases the work cannot completed due to unforeseeable
events. In such case, the contract shall be terminated
retroactively, ex tunc.

The right to terminate a contract is different from the
resolution of a contract in considering their conse-
quences. The right to terminate a contract can be exer-
cised where a contractual relationship with continuous
obligations such as rent contracts and service contracts
is present. To exercise the right to terminate the con-
tract has proactive (“ex nunc”) effect, rather than retro-
active (“ex tunc”) effect. In such cases, the parties may
terminate the contract without any obligation to return
the performed obligations. B
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ve fer’ilerini yerine getirme borcu sona erdigi gibi, daha
once verilmis olan her bir edimin de karg: tarafa iadesi
gerekir. TBK madde 138'de ele diizenlenen agiri ifa giic-
liigii halinde de s6zlesmeden dénme s6z konusu olabi-
lecektir. Ayn1 sekilde TBK madde 227 ve madde 475’te
ayip halinde s6zlesmeden geri ddnme se¢imlik hak ola-
rak taninirken, madde 480°de de 6ngoriilemeyen haller
nedeniyle eserin tamamlanamamasinda da yiikleniciye
bir hak olarak verilmistir. Bu durumda, sozlesme “ex
tunc” yani geriye etkili olarak gecersiz hale gelecektir.

Fesih hakki ise sézlesmeden dénme ile karistirilan, an-
cak sonugclar1 sozlesmeden dénmeden farkli olan bir
kavramdir. Fesih hakkinin ani edimli s6zlesmelerden
ziyade; kira s6zlesmesi veya hizmet s6zlegmesi gibi sii-
rekli borg iligkilerinde kullanilmasi s6z konusudur. Bu
hakkin kullanilmas: ise, sézlesmeden dénmede oldugu
gibi “ex tunc” yani geriye etkili degil, “ex nunc” yani ile
ileriye yonelik sonu¢ dogacaktir. Bu durumda taraflar
o ana kadar elde ettikleri edimleri geri verme yiikiim-
lilltikleri bulunmadan s6zlesmeyi gelecege yonelik ola-
rak sona erdirmis olacaklardir. Her iki taraf da kendi
kazamimlarim koruyacak, aralarindaki sézlesme fesih
anindan itibaren sona ermis olacaktir. Kendi kusuruyla
temerriide diismiis olan bor¢ludan alacakly, aralarindaki
sozlesmenin gecerliligine inanmasi dolayisiyla ugradig:
miispet yani olumlu zararlar1 isteyebilecektir. B
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