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ABSTRACT

Public services have been carried out in-
creasingly by way of a concession agreement
concluded between the parties. Private legal
entities are willing to carry out these servic-
es because the capital and the profits of the
services will pertain to them for a long period,
they benefit from privileges and other similar
reasons. At this point, carrying out a mission
which is qualified as a public service shall be
in the form of an administrative agreement
exercised in concession method by a private
entrepreneur. In accordance with the nature
of public service concession agreements,
opportunity to apply ICSID arbitration that
became available with the amendments and
regulates the disputes arise during the execu-
tion of mentioned contracts, is important, as
well as the authority of the Council of State to
“examine” and “present an opinion”. Neverthe-
less, the arbitration to be applied for the reso-
lution of administrative disputes may need to
be evaluated out of the perspective of classi-
cal arbitration.

OZET

Kamu hizmetleri, giderek taraflar arasinda ak-
dedilecek imtiyaz sozlesmesi vasitasiyla gor-
durtlmektedir. Ozel hukuk kisileri, projelerin
sermaye ve karinin uzun stre boyunca kendi-
lerine ait olacak olmasi, ayricaliklardan yarar-
laniyor olmalari ve benzeri sebeplerle bu hiz-
metleri gerceklestirmeye gondllt olmaktadirlar.
Bu noktada, kamu hizmeti niteligi tasiyan bir
gdrevin yerine getirilmesi, idari bir sézlesmeyle
6zel girisimciye kamu hizmetinin imtiyaz usull
ile gdrdtrtlmesi seklinde s6z konusu olacak-
tir. Kamu hizmeti imtiyaz s¢zlesmelerinin niteligi
dogrultusunda, Danistay'in imtiyaz s6zlesmele-
ri izerindeki “inceleme” ve “gorus bildirme” yet-
kisi ile bahse konu stzlesmelerin uygulanmasi
sirasinda dogacak uyusmazliklar icin getirilen
anayasal degisikliklerle birlikte ICSID tahkimi-
ne basvurabilme imkani glinimuzde yabanci
yatinmlarin tlkemizde tesviki acisindan bircok
fayda saglamaktadir ve bllytk 6neme sahiptir.
Buna karsin idari uyusmaziiklarin céztimtnde
basvurulacak tahkimin, klasik tahkimin anlayi-
sinin disinda degerlendirimesi gerekebilir.
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I. INTRODUCTION

UBLIC SERVICES THAT ARE OFFERED TO THE SOCIETY
to meet general and common needs and to
provide public interest are the requirements
of the social state concept. With the influence
of neoliberal policies, funding problem of
public services has increased the tendency of

administrations to have public services exercised by pri-
vate legal entities. In essence, public service is exercised
by private legal entities, as a whole, for a certain period
of time by an administrative agreement concluded indi-
cates us the term “public service concession agreements”.
In this article, we analyse the nature and scope of public
service concession agreements, rights and obligations
of the parties arising out of such agreements, the nature
and the scope of the authority of the Council of State on
concession contracts and ICSID Arbitration procedure
to resolve disputes arising from these agreements.

Il. PUBLIC SERVICE CONCESSION AGREEMENTS
A. General

Public service concession agreements are administra-
tive contracts that lay out the establishment and opera-
tion of a public service or operation of a public service
that has already been established for a certain period of
time by a private entity. In these agreements, the admin-
istration is called “concession granter” and the other side
is called “concession holder” or “concessionaire”. Accord-
ing to the classic definition, in such contracts, the con-
cessionaire establishes and/or operates a certain public
service, at his own expense, profit and loss by charging
the beneficiaries of the service. The public service facil-
ity which is established and operated by the concession-
aire is transferred to the administration as a whole and
free of charge at the end of the agreement.!

The most important feature of the concession method
is capital, profits, damages and losses pertain to the pri-
vate entity and with the concession agreement, as can
be gathered from the term of the contract, some privi-
leges (concessions) are granted to the concessionaire. In
particular, according to the classical definition and legal

ANAHTAR KELiMELE_R: Kamu Hizmeti
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1. GiRIS

OPLUMUN GENEL VE ORTAK GEREKSINIMLERINI

kargilamak, kamu yarar1 saglamak icin top-

luma sunulmusg olan kamu hizmetleri, sosyal

devlet anlayisinin bir geregidir. Neoliberal

politikalarin etkisiyle birlikte kamu hizmet-

lerinin finansman sorunu, idarelerin kamu
hizmetini bizzat gérmek yerine, herhangi bir 6deme
yapilmaksizin, 6zel hukuk tiizel kisilerine gordiirme
egilimini artirmistir. Esas itibariyle, kamu hizmetinin,
bir biitiin olarak, akdedilecek bir idari sdzlesme ile 6zel
hukuk tiizel kisisine belirli bir siire gérdiiriilmesi, kargi-
miza “kamu hizmeti imtiyaz sézlesmeleri” kavramim ci-
karmaktadir. Isbu cahismamizda, kamu hizmeti imtiyaz
sozlesmelerinin niteligi ve kapsamu, taraflarin s6zlesme-
den dogan hak ve yiikiimliiliikleri, Damistay’in imtiyaz
sozlesmeleri iizerindeki yetkisinin niteligi ve kapsami
ile bu sézlesmelerden dogan uyusmazliklarin ¢éziimiin-
de uygulanan ICSID Tahkimi usulii incelenmektedir.

Il. KAMU HiZMETi iMTIYAZ SOZLESMELERI

A. Genel Olarak

Kamu hizmeti imtiyaz s6zlesmeleri, kamu hizmetinin
bir 6zel kisi tarafindan kurulmasini ve belli bir siire is-
letilmesini veya kurulmus bulunan bir kamu hizmetinin
belli bir siire igletilmesini 6ngoren idari s6zlesmelerdir.
Bu sdzlesmelerde idareye “imtiyaz veren”, karsi tara-
fa ise “imtiyaz sahibi” veya “imtiyazct” denilmektedir.
Klasik tanimina gore, soz konusu s6zlesmeler imtiyaz
sahibi hizmetten yararlananlardan {icret veya bir bedel
alarak ve masraflari, kar ve zarar1 da kendisine ait olmak
iizere belli bir kamu hizmetini kurar ve /veya isletir. Im-
tiyaz sahibi tarafindan kurulan ve isletilen kamu hizme-
ti tesisi, s6zlesmenin sonunda tiimiiyle ve bedelsiz ola-
rak idareye gecer.

Imtiyaz yonteminin en 6nemli 6zelligi; sermaye, kar,
hasar ve zararin 6zel hukuk kisisine ait olmasi ve imti-
yaz sozlesmesi ile, imtiyazi alan 6zel kisiye s6zlesmenin
hiikiimlerinden de anlagilabilecegi lizere bazi ayricalik-
larin (imtiyaz) taninmis olmasidir. Ozellikle klasik ta-
nim ve 4046 sayil Ozelle§tirme Uygulamalar1 Hakkinda
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regulations available,? the subject of concession agree-
ments is the “monopoly” nature of public services.?
However, there have been amendments in the definition
of the concession as some elements in the classic defini-
tion have lost their importance over time. Hence, it is af-
firmable that the requirement of concessionaire operat-
ing the service by taking on all of the losses and risks has
almost expired because of the income guarantee provid-
ed by the administration granting the concession.*

When the historical development of public service con-
cession agreements is examined, it is seen that it had
found a wide application area in the last era of the Ot-
toman Empire. That is to say, Ottoman Public Debt Ad-
ministration (Diyun-u Umumiye) seized resources to
guarantee the debts, also assisted foreign capital to set
as concession. In that period, attention was paid to the
advices of foreign entities regarding mining rights to be
granted as concession. In the Ottoman Empire, the role

Kanun® uyarinca, imtiyaz sdzlesmelerinin konusu kamu
hizmetinin “tekel” mahiyetidir.® Ancak, klasik tanimda
yer alan baz1 6gelerin zaman icinde 6nemini yitirme-
siyle birlikte imtiyaz taniminda zamanla degisiklikler
yasanmigtir. Nitekim imtiyaz sahibinin tiim zarar ve
riskleri iistlenerek hizmeti yiiriitmesi kosulunun, imti-
yaz1 veren idarenin gelir garantisi saglamasi kargisinda
neredeyse gecerliligini yitirmis oldugu s6ylenebilir.*

Kamu hizmeti imtiyaz s6zlesmelerinin tarihsel geli-
simi incelendiginde, Osmanlh Imparatorlugunun son
dénemlerinde genis bir uygulama alam buldugu goriil-
mektedir. $6yle ki; Duyun-1 Umumiye, bor¢larin garanti
edilmesiicin kaynaklara el koymasinin yaninda, yabanci
sermayenin imtiyaz olarak yerlesmesine de aracilik et-
mistir. Bu ddnemde yabanci ¢evrelerden gelen, maden
isletme haklarinin imtiyaz olarak verilmesi tavsiyele-
rine kulak verilmigtir. Kamu hizmeti alaninda Osmanl
Imparatorlugunda vakiflarin rolii yadsinamaz; fakat
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of foundations cannot be denied in the field of public
service. However, apart from the public works, Ottoman
Empire concentrated especially on military and com-
merecial priorities, rather than the public interest. In this
respect, it was an opportunity for the European capital
which had to find investment areas out of Europe to
acquire concessions in the field of Ottoman public ser-
vices.® The public service concession was given to for-
eign private entrepreneurs due to financial and techni-
cal shortcomings in the Ottoman Empire, and with the
establishment of the Republican regime, it transformed
into a system that those services were taken from pri-
vate entrepreneurs by the purchase (rachat) method
and exercised by public economic enterprises and later
on, as arequirement of the liberal system, it started to be
granted to private enterprises again.®

Pursuant to the provisions 1924 Constitution of Turk-
ish Republic it is laid out that public service conces-
sions shall be given to merely legal entities which have
Turkish joint - stock company status, with decision of
the Cabinet and approval of TBMM (Grand National As-

vakif hizmetleri disinda da, 6zellikle bayindirhk islerin-
de Osmanl, askeri ve ticari 6nceliklere agirlik vermis,
kamu yarar1 olan islere gereken 6nemi vermemigtir.
Bu acidan da, zaten kendisine Avrupa disinda yatirim
alanlar1 bulmak zorunda olan Avrupa sermayesi icin
Osmanl kamu hizmetleri alaninda imtiyaz elde etmek
bir firsat olmustur.”* Kamu hizmeti imtiyazi, Osmanh
Imparatorlugu dénemindeki mali ve teknik eksiklikler
nedeniyle yabanci 6zel girisimcilere taninmaisg, sonralari
Cumbhuriyet rejiminin kurulmasi ile bu hizmetlerin 6zel
girisimciden satin alma (rachat) yontemi ile alinip kamu
iktisadi tesebbiislerince bu hizmetlerin gériilmesi sek-
line déniismiis ve daha sonra liberal diizenin bir geregi
olarak yeniden 6zel girisimlere verilmeye baglanmigtir.®

1924 T.C. Anayasas’nin TBMM’nin gorev ve yetkilerini
diizenleyen 26. maddesinde imtiyaz sézlesmelerinin
onaylanmasinin TBMM’nin gorev ve yetkileri arasin-
da sayilmasindan ve Danigtay’in gorevlerini diizen-
leyen 55. maddesinde imtiyaz s6zlesmeleri hakkinda
Danigtay’in goriigiiniin de alinacag belirtildikten sonra,
1924 T.C. Anayasasi hiikiimlerine gore, kamu hizme-
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sembly of Turkey) after opinion of the Council of State
is taken following article 26 of the 1924 Constitution of
Turkish Republic, which regulates the duties and pow-
ers of TBMM, states that the approval of the conces-
sion agreements shall be counted among the duties and
powers of the TBMM and article 55 which regulates the
duties of the Council of State, states that opinion of the
Council of State shall be taken.”

Afterthe entryinto force 0of1961 Constitution of Turkish
Republic, the authority of TBMM to approve the conces-
sion agreements was removed and the duty and author-
ity of the Council of State on the concession agreements
and the stipulation drafts have been transformed into
“examination” by modifying from “expressing opinion”.
The 1982 Constitution of Turkish Republic also used
to have the same provisions as the 1961 Constitution of
Turkish Republic, article 155th paragraph 2 of the con-
stitution is amended by the law dated 13 August 1999
and numbered 4446, and the Council of State’s author-
ity of examination on the concession agreements were
modified merely as “expressing opinion”.®

It should be noted that no matter which term is given to
the agreement, the Council of State deems itself to have
the authority to examine agreements and therefore in-
validity matter of the contracts which have not been ex-
amined by Council of State arises.

Although the conclusion of public service concession
agreements has become more practical in practice with
the recent changes in the 1982 Constitution over time,
the concerns of foreign investors could not have been re-
moved since these agreements are concluded for a long-
time period and the parties allocate huge financial re-
sources for execution of the agreement. Within this long
period, the country may undergo many political changes
and occasionally situations may arise to the detriment
of the investors.” Therefore, nowadays, investors seek
resolution of possible disputes between the parties of the
agreement by an impartial tribunal, in order to avoid such
risks and to avoid the slowness of national jurisdictions.’®

B. Rights and Obligations of the Parties
1. Rights and Obligations of the Administration
As concession agreements have the nature of admin-

istrative contracts, the administration as a party of the
concession agreement has a number of superior rights

ti imtiyazlarinin Damigtay’in goriisii alindiktan sonra
Bakanlar Kurulu karar1 ve TBMM’nin onay1 ile ancak
Tirk anonim sirketi statiisiindeki tiizel kisilere verile-
cegi 6ngoriilmiistiir.” 1961 T.C. Anayasasrnin yiiriirliige
girmesinden sonra, TBMM'nin imtiyaz s6zlesmelerini
onaylama yetkisi kaldirilmig ve Danistay’in imtiyaz s6z-
lesme ve sartlagsma tasarilari {izerindeki gorev ve yetkisi
de “goriig bildirme” olmaktan ¢ikarilarak “inceleme” ha-
line doniigtiiriilmiigtiir. 1982 T.C. Anayasasi da, imtiyaz
sozlesme tasarilar1 hakkinda 1961 T.C. Anayasasr’'ndayer
alan hiikiimleri tasimakta iken, 13.08.1999 tarih ve 4446
sayili Kanun ile Anayasa’nin 155. maddesinin 2. fikrasi
degistirilmis ve Damstay’in imtiyaz sozlesmeleri iize-
rindeki inceleme yetkisi ve gorevi salt “goriis bildirme”
haline getirilmigtir.?

Belirtmek gerekir ki, sézlesmede hangi hiikiim diizen-
lenmis olursa olsun, Danigtay imtiyaz niteliginde gordii-
gii sozlegmeleri inceleme yetkisini kendisinde gérmekte
ve bu nedenle Damistay incelemesinden gecirilmeyen
sozlesmelerin gecersizligi glindeme gelmektedir.

Zaman icinde kamu hizmeti imtiyaz s6zlesmelerinin ak-
dedilmesi 1982 Anayasasi’nda gerceklestirilen son degi-
siklikler ile uygulamada daha pratik bir hale gelmigse de,
yabanci yatirimeilarin endigelerini bertaraf edememis-
tir. Zira bu s6zlegmeler uzun bir siire icin akdedilmekte
ve sOzlesmenin ifasi icin taraflar biiyiik mali kaynaklar
ayirmaktadirlar. Bu uzun siire icerisinde lilke, siyasi ve
politik acidan bircok degisime ugrayabilmekte ve bazen
yatirimeilarin aleyhine durumlar ortaya cikabilmekte-
dir.? Dolayisiyla giintimiizde, yatirimeilar bu tiir riskler-
den korunmak ve ulusal yargilarin yavashgini bertaraf
etmek amaciyla, s6zlesmenin taraflar: arasinda ¢cikmasi
muhtemel ihtilaflarin tarafsiz bir yargilama makamu ta-
rafindan ¢oziime kavusturulmasi yoniinde talepte bu-
lunmaktadirlar.’

B. Taraflarin Hak ve Yiikiimliiliikleri
1. idarenin Hak ve Yiikamliiliikleri

Imtiyaz s6zlegsmeleri birer idari sozlesme niteligini haiz
olmasi sebebiyle, imtiyaz s6zlesmesinin tarafi olan ida-
renin diger taraf olan imtiyaz sahibine nazaran bir takim
iistiin hak ve yetkileri vardir. Bu hak ve yetkiler basitce
denetim ve yaptirim uygulama yetkisi, sézlesmede tek
tarafl degisiklik yapma yetkisi (gerekiyorsa) ile tek ta-
rafl1 fesih yetkisi gibi tiiketici surette sayi1lmayacak an-
cak kamu yararinin gerektirmesi halinde sézlesmeye
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and authorities compared to the other party, the conces-
sionaire. This rights and authorities are simply to super-
vise and impose sanctions, to amend the contract uni-
laterally (if required) and non-exhaustive rights such as
to terminate contract unilaterally, add or remove or not
execute the provisions that are not agreed by the parties
when public good necessitates.

The Administration has the authority to inspect wheth-
er the service is operated constantly and regularly and
whether the concessionaire carrying out its obligations,
and to enforce sanctions when necessary. Even though
it is not set out in the agreement, it is assumed that the
administration has above-mentioned rights and author-
ities as the real possessor and responsible of the public
service.!

The administration has the authority to inspect whether
the concessionaire carries out its obligations and to en-
force sanctions when necessary. The major sanctions of
the administration are to ask for payment of a certain
amount of money, temporary seizure of the establish-
ment and termination of the agreement.'?

Pursuant to the variability (adaptation) principle of
public services, the administration has the author-
ity to change the terms and conditions unilaterally re-
garding the operation of the public service concession
agreement. The concessionaire also has to accept these
changes that the administration makes. However, the
ability to use this authority depends on the arising of
new conditions and circumstances.

If obligations of the concessionaire may increase due

sozlesmede yer almayan hiikiimlerin eklenmesi veya
cikarilmas veya uygulanmamasi gibi taraflarin muta-
bakata vardiklar: sdzlesme metnini degistirebilme yet-
kisidir.

Idare, hizmetin siirekli ve diizenli olarak isleyip isleme-
digini ve imtiyaz sahibinin iistlendigi yiikiimliiliiklerini
yerine getirip getirmedigini denetleme ve gerektiginde
yaptirim uygulama yetkisine sahiptir. S6zlesmede be-
lirtilmemis olsa bile, idarenin kamu hizmetlerinin asil
sahibi ve sorumlusu sifatiyla yukarida belirtilen hak ve
yetkilere sahip oldugu kabul edilir.

Idarenin uygulayacag: belli bagh yaptirimlar, belli bir
miktar paranin 6denmesini isteme, isletmeye gecici ola-
rak el koyma ve s6zlegmeyi feshetmedir.**

Kamuhizmetlerine egemen olan degigkenlik (uyarlama)
ilkesi uyarinca, idare kamu hizmeti imtiyaz s6zlesmesi-
nin hizmetin igleyisine iligkin hiikiim ve gartlarini tek
tarafl iradesi ile degistirme yetkisine sahiptir. Imtiyaz
sahibi de, Idare’nin yapacag: bu degisiklikleri kabul et-
mek zorundadir. Ancak idarenin bu yetkisini kullanabil -
mesi, yeni durum ve gartlarin ortaya cikmasina baghdir.

Idarenin tek tarafli iradesiyle yapacag ongoriilemeyen
degisiklikler ile imtiyaz sahibinin yiikiimliiliikleri artar
ise ve/veya sozlesmenin mali dengesi bozulur ise, imti-
yazsahibine bozulan dengenin giderilmesine yonelik bir
tazminat verilmesi giindeme gelecektir."

Idare, imtiyaz sahibinin hi¢bir uygulanabilir kusuru
olmasa dahi; hizmet ve kamu yararinin gerektirdigi hal-
lerde, s6zlesmeyi tek tarafli feshetme yetkisine sahiptir.

1Metin Giinday, idare Hukuku, 11. Edition,

Ankara 2017, p. 188-189.

2 4046 numbered Ozellestirme Uygulamalari
Hakkinda Kanun published in the Official Gazette dated
27.11.1994 and numbered 22124.

3 A. Murat Yavas, Kamu Hizmeti imtiyaz
Sozlesmeleri ve Tahkim Yiiksek Lisans Tezi,

Kocaeli Universitesi Sosyal Bilimler Enstitiisi,

Kocaeli 2003, p. 73.

4 Turgut Tan, |dare Hukuku, 6. Edition,
Ankara2017,p.379.

5 Turgut Tan, Osmanl Imparatorlugunda Yabanci
Yatirimlara Verilmis Kamu Hizmeti Imtiyazlari,
http://dergiler.ankara.edu.tr/dergiler/42/409/4496.pdf,

Fall 2005/2, p. 8.

istanbul 2008, p. 154.

(Last Access Date: 03.08.2018).

6 Zehreddin Aslan/Nilay Arat, Kamu
Hizmeti Imtiyaz Sozlesmelerinden Kaynaklanan
Uyusmazliklarda Tahkim Usult, istanbul Ticaret
Universitesi Sosyal Bilimler Dergisi, Issue 8

7 Giinday, idare Hukuku, p. 189-190. :

8 Cem Cagatay Orak, Kamu Hizmeti Imtiyaz
Sozlesmelerinde Tahkim, Ankara 2008, p. 37-38.
9 Ergin Nomer/Nuray Eksi/Giinseli Gelgel
Oztekin, Milletlerarasi Tahkim Hukuku, Vol. 1,

10 Hayrettin Yildiz, Kamu Hukuku ile Ozel Hukukun
Kesistigi Yer: Kamu Hizmeti Imtiyaz Stzlesmelerinde
Tahkim Yolu, Turkiye Barolar Birligi Dergisi,

2014, p. 280.

11 Ayhan Beydogan, Tirk Hukukunda Imtiyaz
Sozlesmelerinin Hukuki Niteligi: 406 ve 5809 sayil
Kanunlar Acisindan Degerlendirilmesi,

Ankara Barosu Dergisi, 1.2011/4, Ankara 2011, p.117,
http://www.ankarabarosu.org.tr/siteler/
ankarabarosu/tekmakale/2011-4/2011-4-5.pdf,
(Last Access Date: 02.07.2018)

12 Giinday, idare Hukuku, p.347.

13 Giinday, idare Hukuku, p.347-348.

14 Gunday, idare Hukuku, p.348.
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to the unforeseen changes made unilaterally by the ad-
ministration and/or if the financial balance of the agree-
ment may collapse, compensation for the restoring the
balance shall be brought to agenda.’®

The administration has the authority to terminate the
agreement unilaterally, in case that service and public
interest require so, even if the concessionaire has no ap-
plicable fault. The administration does not have to pay
compensation to the concessionaire in case the contract
is terminated upon gross fault of the concessionaire,
however, in the second case the administration has to
fully compensate the loss of the concessionaire.™*

2. Rights and Obligations of the Concessionaire

The concession agreement provides some financial
rights to the concessionaire, as well as some kind of
public privileges and opportunities that are not encoun-
tered in private law contracts.

The principle of “preserving the financial equilibrium”,
which is also available in the Turkish Code of Obligation
but which differs in meaning and scope in the adminis-
trative agreements, is in favor of the concessionaires in
concession agreements. Namely, if the administration
increases the area of obligations of the concessionaire
by making a change in the contract by unilateral will, the
concessionaire shall have the right to request a financial
compensation for these increased obligations. That is
to say that provisions regarding the financial rights of
concessionaire are contractual and it is not possible to
change these provisions regarding the financial rights
unilaterally by the administration.

Imtiyaz sahibinin agir kusuru iizerine sozlesmenin fes-
hedilmesi halinde idarenin, imtiyaz sahibine herhangi
bir tazminat 6demesi gerekmez iken; bu ikinci halde
idare imtiyaz sahibinin zararini tamamen gidermek zo-
rundadir.**

2. imtiyaz Sahibinin Hak ve Yiikiimliiliikleri

Imtiyaz sozlesmesi ile imtiyaz sahibine birtakim mali
haklar saglandig gibi, 6zel hukuk s6zlesmelerinde rast-
lanmayan tiirden bazi1 kamusal ayricaliklar ve olanaklar
da saglanabilir.

Tiirk Borclar Hukuku'nda da yer alan ancak idari soz-
lesmelerde anlam ve kapsam farklilagsan “mali denge-
nin korunmas1” prensibi, imtiyaz sézlesmelerinde de
imtiyaz sahibi lehine s6z konusudur. $oyle ki, idare tek
tarafl iradesi ile s6zlesmede degisiklik yaparak imtiyaz
sahibinin yilikiimliiliiklerinin alanim artirir ise, imtiyaz
sahibi bu artan yiikiimliiliiklerine bir mali kargilik iste-
me hakkina sahip olur. Zira; s6zlesmenin imtiyaz sahibi-
nin mali haklarina iligkin hiikiimleri s6zlesme niteligin-
de olup, mali haklara iligkin bu hiikiimlerin idarece tek
tarafh olarak degistirilmesine olanak yoktur.

Ote yandan, sozlesmenin uygulanmas: sirasinda taraf-
larin iradelerinin diginda ortaya ¢ikan olaylar nedeniyle
imtiyaz sahibinin mahvina neden olabilecek 6l¢lide yii-
kiimliiliikleri artar ise, imtiyaz sahibi emprevizyon (On-
goriilmezlik) kurami (6ngériilemeyen gelismeleri ve degi-
sen ihtiyaclari benimsemek) uyarinca sézlesmenin yeni
kosullara uyarlanmasini ve zararlarinin paylasilmasini
idareden isteme hakkina sahiptir.

1Metin Giinday, idare Hukuku, 11. Baski,

Ankara 2017, s. 188-189.
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On the other hand, due to events that arise out of the will
of the parties during the execution of the agreement, if
obligations of the concessionaire increase as much as
that may cause the destruction of the concessionaire,
the concessionaire has the right to request the agree-
ment to be adapted to the new conditions and the dam-
ages to be shared in accordance with the improvision
theory (adopting the unforeseen developments and chang-
ing needs).

As it is known, “fait du prince” theory is another as-
pect which makes possible new conditions to affect the
agreement. According to this theory, if the execution of
the agreement is affected due to the decisions taken by
the administration not as a party of the agreement but as
an authority which uses its powers, the administration
must compensate the damages of the contractor due to
the decision it took."®

The concessionaire has to carry out the service in ac-
cordance with the governing principles of the public
service and contractual provisions. It has to comply
with these provisions as the principles of the benefiting
conditions and price is laid out in the contract and in the
agreement.

Besides, it has to accept unilateral changes made by the
administration as essential owner of the public service
according to the principle of improvision and it has to
endure the supervision and inspection of the admin-
istration according to the principle of continuity and
regularity.

Finally, the concessionaire has to carry out its obliga-
tions by itself. The concessionaire cannot carry out the
service it has undertaken by contracting-out method
and cannot transfer its obligations. As the concession-
aire is preferred based on its technical knowledge, tal-
ent, experience and financial power, it is out of question
that public services is carried out by others.'

C. The Nature and the Scope of the Authority of
the Council of State on the Concession Agree-
ments

As briefly mentioned above, the Council of State has ad

ministrative duties as “expressing opinion” or “exami-
nation” on concession agreements. The legal nature of
the tasks defined as “expressing opinion” or “examina-

Bilindigi tizere “fait du prince” kurami, yeni durumlarin
sozlesmeye etkisini olanakll kilan bir diger haldir. Bu
kurama gore; idarenin, sézlesmenin tarafi olarak degil,
bagka yetkilerini kullanarak bir karar almasi sonucu
sozlesmenin uygulanmasi etkilenirse, idare, sézlesmeci
kisinin alinan bu karar dolayisiyla ugradigy zarar taz-
min etmek zorundadir."

Imtiyaz sahibi; hizmeti, kamu hizmetine egemen olan il-
kelere ve s6zlesme hiikiimlerine uygun olarak yiiriitmek
zorundadir. Hizmetten yararlanma sartlar1 ve ficret,
sartname ve sozlesmede belirlenmis bulundugundan,
imtiyaz sahibi bu hiikiimlere uymak zorundadir.

Ayrica imtiyaz sahibi degiskenlik ilkesi uyarinca, kamu
hizmetinin esas sahibi olan idarenin yapacag tek taraf-
I1 degisiklikleri kabul etmek zorunda olup; siireklilik ve
diizenlilik ilkesi uyarinca ise, idarenin gézetim ve dene-
timine katlanmak zorundadir.

Son olarak imtiyaz sahibi, yiikiimliiliiklerini bizzat ye-
rine getirmek zorundadir. Imtiyaz sahibi, yiiklendigi
hizmeti bir bagkasina gérdiiremez ve yiikiimliiliiklerini
devredemez. Ciinkii imtiyaz sahibi teknik bilgi, yetenek,
deneyim ve mali giicii nedeniyle secilmis olup, kamu
hizmetlerinin idarenin iradesi diginda bagkalarina gor-
diiriilmesi diigiiniilemez."

C. Danistay’in imtiyaz Sézlesmeleri Uzerindeki

Yetkisinin Niteligi ve Kapsami

Yukarida kisaca deginildigi {izere Danistay, imtiyaz soz-
lesmeleri iizerinde “gériis bildirme” ya da “inceleme”
seklinde idari gorevlere sahip olmustur. “Goriis bildir-
me” ya da “inceleme” seklinde tanimlanan gorevlerinin
hukuki niteligi ise yine Danistay’in kararlarindan fayda-
lanilarak anlagilabilecektir. Danigtay’in imtiyaz sozleg-
melerini inceleme faaliyeti, danisma orgam olarak ida-
renin “fonksiyonel biitiinliigii ve birligi” icinde yaptig:
bir faaliyettir.

Danigtay incelemesinden ge¢gmeden imzalanmaig bir im-
tiyaz sozlesmesi sekil yoniinden hukuka aykirihik tegkil
eder. Bunun disinda idare, Danigtay’dan goriis aldiktan
sonra bu goriisleri uygulayip uygulamamakta kural ola-
rak serbesttir. Danistay tarafindan sézlesme taslagi hak-
kinda goriis bildirmesinden sonra taslakta Damgtay go-
riisii dogrultusunda degisiklikler yapilmaksizin; idarece
sozlesmenin imzalanmas: halinde bunun sézlesmenin
gecerliligini etkileyen bir husus olmadig1 kanaatindeyiz.
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tion” can be understood by examining the decisions of
the Council of State. The task of examining the conces-
sion agreements of the Council of State is a task carried
out within the “functional integrity and association” of
the council as a consulting body.

A concession agreement signed without the examina-
tion of Council of State is formally unlawful. Besides, the
administration, in principle, is free whether to comply
with them or not after getting the opinion of the Council
of State. After the Council of State expressed its opinion
on the agreement draft, if the agreement is signed by the
administration without making any amendment in ac-
cordance with the opinion of the Council of State, we do
not think that this is an issue affecting the validity of the
agreement.

The assessment of the Council of State on the conces-
sion agreements is not only in terms of compliance with
law, but also a broad review of the agreement, including
the rights that are required to be given to the parties of
the agreement and even the correction of the parts of

Danistay’in imtiyaz sézlesmeleri hakkinda yaptig: de-
gerlendirme, sirf hukuka uygunluk bakimindan olma-
y1p, s6zlesmenin taraflarina verilmesi gereken haklar ve

hatta sézlesme metninde anlatim olarak sorunlu olabi-
lecek kisimlarin diizeltilmesi de dahil olmak {izere soz-
lesmenin genis kapsamli olarak gézden gecirilmesidir.

Bu konuda son olarak belirtilmesi gereken husus ise;
1999 oncesi imtiyaz sézlesmelerini “inceleme” gorevi-
ni haiz oldugu dénem ile 1999 sonrasi “goriig bildirme”
gorevini haiz oldugu dénem arasinda Danistay’in deger-
lendirmesinin kapsaminda bir farklilik bulunmadigidir.
Damigtay her dénemde hukukilik denetimi ile simirh
kalmayip yerindelik tegkil edecek sekilde degerlendir-
mesini yapmaktadir.”” Kugku yok ki, uygulamada bir fark
olmadig doktrinde iddia edilse de, yapilan bu degisiklik
Danigtay’in imtiyaz sozlesmeleri {izerindeki yetkisini
“sinirlandirmaya yonelik” yaklagimi icermektedir. Ka-
nun koyucunun, s6zlesmenin icerigine varan yerindelik
denetimi yetkisinin detayl1 inceleme degil; yalmzca go-
riis bildirme seklinde daha bir soyut incelemeye doniis-
tligii bir gercektir.
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the agreement that can be problematic in the meaning
of expression.

The last thing to be mentioned in this regard is; there is
no difference within the scope of the Council of State’s
evaluation between the period in which it had the task
of “examining” the concession agreements before 1999
and the period in which it had the task of “expressing
opinion” after 1999. The Council of State does not limit
itself within judicial review in every period but it makes
expediency review.” There is no doubt that, even though
it is asserted in doctrinal studies that there is no differ-
ence in practice, this amendment includes “restrictive”
approach to the authority of The Council of State on
concession agreements. It is a fact that the authority of
legislative body as to expediency considerations - even
covering the content of the agreement — becomes more
abstract examination only in the form of expressing
opinion instead of a detailed examination.

. KAMU HiZMETi iMTIVAZ SOZLESMELERIN-
DEN DOGAN UYUSMAZLIKLARDA ICSID TAHKIMI

A. Genel Olarak

Cogunlukla, kamu hizmeti imtiyaz s6ézlesmeleri, yap-
islet-devret ve Kamu Ozel Isbirligi ortakhii benzeri soz-
lesmelerin konusunu olusturan islerin mali degeri yiik-
sektir. Ustelik bu sozlesmelerin uygulanmasi sirasinda
taraflarin arasinda ¢ikmas1 muhtemel uyusmazlhiklarin
coziimiinde idari yarg: gorevli ve yetkili oldugundan,
idari yarginin “kamu yarar1”n1 koruma misyonu dolayi-
styla cogu kez idare, taleplerini s6zlesmenin karsi tarafi
olan imtiyaz sahibine empoze edebilmektedir. Ozellikle
yabanci yatirimlar s6z konusu oldugunda, bu tiir kay-
gilar uyusmazliklarin ¢éziimiinde tahkim kurumunun
varligini gerekli kilmaktadir.'®

Ikinci Diinya Savagrnmin hemen ardindan gelismekte
olan iilkelere dogru hizli bir sermaye akisinin giindeme
gelmesiyle birlikte, yabanci yatirimeilar agisindan bu
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lil. ICSID ARBITRATION IN DISPUTES ARISING
FROM PUBLIC SERVICE CONCESSION AGREE-
MENTS

A. General

Most of the time, the businesses which are subject to the
agreements, such as public service concession agree-
ments, build-operate-transfer agreements and public
private partnership agreements has a high financial val-
ue. Moreover, since the administrative jurisdiction has
duty and authority to resolve possible disputes between
the parties during the execution of these agreements,
the administration may often impose its claims on the
counterparty of the agreement as a result of its mission
of protecting the “public interest”. Especially when for-
eign investments are considered, such concerns require
availability of the arbitration institution for the resolu-
tion of disputes.’®

As a consequence of the rapid flow of capital towards
developing countries right after the Second World War,
the greatest drawback from the point of foreign inves-
tors has been the lack of an effective dispute resolution
method for possible disputes between the host country
and foreign investors. In other words, foreign investors’
concerns that domestic courts would decide in favor of
the host state arose, as well as the long duration of the
cases. Therefore, reason, foreign investors preferred to
resolve disputes by international arbitration.

At the beginning of the 60’s, the host countries’ viola-
tion of the rights of foreign investors have been noticed
and with the aim of stabilizing investments and capital
inflows, within the framework of the “Convention on the
Settlement of Investment Disputes Between States and
Nationals of Other States” (“ICSID Convention”) that
entered into force on 14 October 1966, International
Centre for Settlement of Investment Disputes) (“I1CSID
Arbitration Center”) was founded. As of 25 January
2006, the ICSID Convention has been signed by 155
countries and has been ratified by 143 of them."

The main purpose here is to remove obstacles in front
of investments and to introduce a refined method of
dispute resolution. When it is considered that the first
application made to the ICSID Arbitration Center was
made in 1987,2° it can be seen that that ICSID arbitration
increased its international functionality due to bilateral
investment agreements.

husustaki en biiyiik ¢ekince, ev sahibi iilke ile yabanci
yatirimer arasinda ¢ikmasi muhtemel uyusmazhklar
icin etkin bir uyusmazhk ¢ézlim yolunun bulunmayisi
olmustur. Bir bagka deyisle, yerel mahkemelerdeki da-
valarin uzun siirmesi yaninda, ev sahibi devlet lehine
karar verilecegi endigesi yabanci yatirimeilarda hakim
olmustur. Bu nedenle, yabanci yatirimeilar uyusmazlik-
lar1 uluslararas: tahkim yolu ile ¢éziime kavusturmay:
tercih etmiglerdir.

1960’11 yillarin baginda, ev sahibi devletlerin yabanci
yatirimeilarin haklarini ihlal eden uygulamalar1 fark
edilmis ve yatirimlar ile sermaye girdilerini stabilize et-
mek maksadi ile 14 Ekim 1966 tarihinde yiiriirliige giren
“Devletler ve Diger Devletlerin Uyruklar: arasindaki Ya-
tirmm Anlagmazhiklarimin Coziimi icin S6zlesme” (Con-
vention on the Settlement of Investment Disputes Between
States and Nationals of Other States) (“ICSID Konvan-
siyonu”) esaslar1 cercevesinde, “Uluslararas1 Yatirim
Anlagmazliklarinin  Coziim Merkezi” (International
Centre for Settlement of Investment Disputes) (“I1CSID
Tahkim Merkezi”) kurulmustur. 25 Ocak 2006 tarihi
itibariyla ICSID Konvansiyonu, 155 iilke tarafindan im-
zalanmisg olup, bu iilkelerden 143ii tarafindan onaylan-
mig durumdadir.”

Buradaki temel amac yatirimlarin 6niindeki engellerin
kaldirilmasi ve rafine bir uyusmazlhk ¢6ziim metodunun
yerlestirilmesidir. ICSID Tahkim Merkezi'ne yapilan ilk
bagvurunun 1987 yili oldugu diisiiniildiigiinde* aslinda
ICSID tahkiminin uluslararasi alanda iglevselligini ar-
tirmasinin, iki tarafl yatirim anlagmalar: sayesinde ol-
dugu gozlenmektedir.

Yabanci yatirimin tegviki ve korunmasina iligkin Tiirk
hukuk mevzuat1 ICSID Tahkim Merkezi'nin yarg yetki-
sine imkan veren herhangi bir hiikiim icermemektedir.
Buna kargilik yukarida deginildigi iizere, Tiirkiye cesit-
li iilkelerle imzalamig oldugu iki tarafl yatirim anlas-
malarinda, yatirim uyugmazlhiklarinin ICSID Tahkim
Merkezi'ne gotiiriilebilecegine riza gostermistir. ICSID
Konvansiyonu'nu imzalarken Tiirkiye’nin, 25/4. mad-
de uyarinca su sekilde serhi bulunmaktadir: “Yalnizca
dogrudan dogruya Tiirkiye Cumhuriyeti’nin yabanct
sermaye mevzuatina uygun olarak gerekli izinleri almig
ve fiilen calismaya baglamis olan yatirum faaliyetlerin-
den kaynaklanan uyusmazliklar merkezin yargt yetkisi
dahilindedir. Ancak gayrimenkuller iizerindeki miilkiyet
hakk: ve ayni haklar ile ilgili uyusmazliklar tamamen
Tiirk Mahkemeleri’nin yarg: yetkisi dahilindedir ve sonu¢
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Turkish legislation on the promotion and protection of
foreign investment does not contain any provision al-
lowing the ICSID Arbitration Center to exercise its juris-
diction. In contrary, as mentioned above, Turkey gave its
consent by bilateral investment agreements which have
been signed with several countries to take the invest-
ment disputes to the ICSID Arbitration Center. When
signing the ICSID Convention, Turkey put a notification
to the article 25/4 as follows: “Only the disputes arising
directly out of investment activities which have obtained
necessary permission, in conformity with the relevant leg-
islation of the Republic of Turkey on foreign capital, and
that have effectively started shall be subject to the juris-
diction of the Center. However, the disputes, related to the
property and real rights upon the real estates are totally
under the jurisdiction of the Turkish courts and therefore
shall not be submitted to jurisdiction of the Center.”

Today it is obvious that the ICSID arbitration have wide
application area especially in the concession agreements
of developing countries signed with foreign investor.
The host country may have accepted ICSID arbitration
in an investment agreement. Most of the bilateral in-
vestment agreements (BIT) include ICSID arbitration.
Some bilateral investment contracts refer to ICSID ar-
bitration as a solution of foreign investment disputes.
Some agreements give the authority to foreign investors
to initiate proceedings for the dispute to be heard before
the ICSID arbitration board.*

B. Jurisdiction of the ICSID Center

There are three important conditions for the disputes
between states and other states’ citizens to be resolved
by ICSID arbitration. Firstly, the parties shall give their
consent to bring the dispute between them before IC-
SID arbitration. The consent of the parties shall be in
writing regarding a dispute which already exist or may
arise in the future. A letter, fax or an electronic text is
sufficient to meet the written form requirement. The
consent of the member states and the foreign investors
can be given by an arbitration clause which they may
put in the main agreement between them or by a sepa-
rate arbitration agreement. Pursuant to article 25/4 of
the ICSID Convention, it is not possible, in terms of au-
thorization of the ICSID Arbitration, to renege on these
agreements and to assert the competence of the domes-
tic courts after the agreement of the parties to bring the
dispute between them to the ICSID Convention.

olarak merkez bu anlagsmazliklar tizerinde yarg: yetkisine
sahip degildir.”

Giintimiizde ICSID tahkiminin o6zellikle gelismekte
olaniilkelerin yabanci yatirimecilarla yaptigi imtiyaz s6z-
lesmelerinde genis bir uygulama alam buldugu acikca
goriilmektedir. Ev sahibi {ilke bir yatirim anlagmasinda
ICSID tahkimini kabul etmis olabilir. Tki tarafli yatirim
anlasmalarinin (BIT) pek ¢ogunda ICSID tahkimine yer
verilmektedir. Baz iki tarafli yatirim anlagmalari, taraf-
lara yabanci yatirim uyusmazhi§inin bir ¢éziim yolu ola-
rak ICSID tahkimine atif yapmaktadir. Bazi1 anlagsmalar
ise, uyusmazhigin ICSID tahkim kurulu 6niinde goriil-
mesi icin yabanci yatirimerya iglemleri baglatma yetkisi
vermektedir.?!

B. ICSID Merkezi’nin Yargilama Yetkisi

Devletler ve diger devlet vatandaglar1 arasindaki uyus-
mazhklarin ICSID tahkimi ile ¢6ziimlenmesinin {i¢
6nemli kogulu bulunmaktadir. Bunlardan ilki, taraflarin
aralarindaki uyusmazhig: ICSID tahkimine gotiirmeleri
konusundarizagostermeleridir. Taraflarin rizasimevcut
veya ileride dogmas1 muhtemel bir uyusmazhga iligkin
ve yazili olmalidir. Mektup, faks ya da elektronik ortama
gecirilmig yazili bir metin yazihilik sartini gerceklestir-
meye yeterlidir. Uye devletlerin ve yabanci yatirimei-
nin rizalari, aralarindaki esas sézlesmenin icerisinde
diizenleyecekleri bir tahkim garti ile kabul edilebilece-
gi gibi, ayr1 bir tahkim sézlesmesi ile de diizenlenebilir.
ICSID tahkiminin yetkilendirilmesi bakimindan taraf-
larin aralarindaki uyusmazhigi ICSID Konvansiyonu'na
gotiirmeyi kararlagtirmalarindan sonra bu rizalarindan
geri donmeleri ve yerel mahkemelerin yetkili oldugunu
ileri siirmeleri ICSID Konvansiyonunun 25/4. maddesi-
ne gore miimkiin degildir.

Uyusmazhgin taraflarindanbiri ICSID Konvansiyonu’'na
taraf bir devlet (host country), digeri ise yine ICSID
Konvansiyonu’na iiye bir bagka devletin vatandas: ol-
malidir. ICSID Konvansiyonu ile ilgili iizerinde 6nemle
durulmasi gereken hususlardan bir digeri de devletin alt
kuruluglarindan birisi ya da temsilcisinin ICSID Tahkim
Merkezi biinyesinde goriilecek bir davada taraf sifatiyla
yer alip almayacagl meselesidir. Bunun i¢in ev sahibi
devletin, (?) ilgili kurulus ya da alt birimin de s6zlesme-
ye taraf olabilecegini acikca belirtmis olmasi; ayrica (i7),
ilgili alt birimin uyusmazligi ICSID Konvansiyonuna
gotiirmesine yonelik rizasina acikca onay vermesi ge-
rekmektedir.
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One of the parties of the dispute should be a host country
of the ICSID Convention and the other party should be
a citizen of another member state of the ICSID Conven-
tion. Another importantissue that should be highlighted
regarding the ICSID Convention is whether one of the
sub-organizations of the state or its representative can
take part in a case before the ICSID Arbitration Center.
For this, the host government (i) shall explicitly express
that the relevant organization or sub-unit may also be
party to the agreement; and also (ii) shall explicitly ap-
prove the request for the relevant sub-unit to bring the
dispute to the ICSID Convention.

As a third condition, the dispute between the parties
should be alegal dispute arising from an investment.?*

C. The Arbitration Process According to ICSID
Rules

1. Location and Language of the Arbitration

Pursuant to article 62 of the ICSID Convention, arbitra-
tion proceedings shall be carried out at the Center IC-

Ugtincii kosul olarak da taraflar arasindaki uyusmazli-
g1n bir yatirrmdan kaynaklanan hukuki bir uyusmazlik
olmasi gerekmektedir.?

C. ICSID Kurallarina Goére Tahkimin isleyisi
1. Tahkim Yeri ve Dili

ICSID Konvansiyonunun 62. maddesi uyarinca taraf-
lar aksini kararlagtirmamigsa, tahkim islemleri ICSID
Tahkim Merkezi'nin Washington DC’deki merkezinde
yiriitiilecektir. ICSID Konvansiyonunun 63. maddesi-
nin (a) bendi uyarinca taraflar, gerektirici nedenlerini
aciklamak kaydiyla, ICSID Tahkim Merkezi'nin irtibat
halinde oldugu baska bir yeri de tahkim yeri olarak ka-
bul edebilirler.

ICSID Tahkim Merkezinin resmi dilleri: ingilizce,
Fransizca ve Ispanyolca’dir. Uygulamada en ¢ok rastla-
nilan yol, tahkim s6zlesmesinde tahkim dilinin taraflar-
cabelirlenmesidir.
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SID Arbitration Center in Washington DC unless parties
agreed otherwise. Pursuant to article 63 (a) of the ICSID
Convention, only if reasons of necessity are presented,
the parties may accept another location which is in con-
nection with the ICSID Arbitration Center, as the loca-
tion of arbitration.

Official languages of the ICSID Arbitration Center are:
English, French and Spanish. The most common way in
practice is to determine the arbitration language in the
arbitration agreement by the parties.

2. Applicable Law

Pursuant to articles 25 and 26 of the ICSID Convention,
the parties’ will in the arbitration agreement for tak-
ing the dispute between them to the ICSID Arbitration
Center procures the validity of the ICSID Convention.
For this reason, the parties are not obliged to determine
the applicable law for the validity of the arbitration
agreement between them.

If the dispute is made subject to ICSID rules of arbitra-
tion pursuant to article 44 of the ICSID Convention,
the procedural rules laid out in articles 41-49 of the
ICSID Convention shall be applied to the resolution of
the dispute. It may be stated based on these provisions
that after the Parties’ make dispute subject to the ICSID
Convention, they will not be able to set their national
procedural law or arbitration rules of any international
organization or any other ad-hoc arbitration law as ap-
plicable procedural law.

If the parties fail to make a determination regarding the
applicable substantive law to the merits of the dispute,
the arbitral tribunal, pursuant to article 42/1 of the IC-
SID Arbitration Rules, shall determine the applicable

2. Uygulanacak Hukuk

ICSID Konvansiyonunun 25 ve 26. maddeleri uyarinca,
taraflari tahkim anlagmasi ile aralarindaki uyusmazhg:
ICSID Tahkim Merkezi'ne gétiirmeye yonelik iradeleri,
ICSID Konvansiyonunun gecerliligini saglamaktadir.
Bu nedenle, taraflar aralarindaki tahkim anlagsmasinin
gecerliligi bakimindan uygulanacak hukuku belirlemek
zorunda degillerdir.

ICSID Konvansiyonu'nun 44. maddesi uyarinca uyus-
mazligin ICSID tahkim kurallarina tabi kilinmasi halin-
de, ICSID Konvansiyonunun 41-49. maddeleri arasinda
yer alan usul kurallar1 uyusmazhgin ¢oziimiinde uygula-
nacaktir. Bu hiikiimlerden yola ¢ikarak taraflarin uyus-
mazligi ICSID Konvansiyonu'na tabi kildiktan sonra,
kendi ulusal usul hukuku kurallarini ya da herhangi bir
milletlerarasi organize tahkim kurallarimi ya da bir bas-
ka ad-hoc tahkim kurallarini uyusmazhga uygulanacak
usul kurallari olarak belirleyemeyecekleri sdylenebilir.

Taraflarin uyusmazligin esasina uygulanacak maddi
hukuk bakimindan bir tespit yapmamalar1 durumun-
da, ICSID tahkim kurallarinin 42/1. maddesi uyarinca
hakem heyeti uygulanacak maddi hukuku tespit eder.
Taraflar icin uygulanacak hukukun tespiti konusunda
siire bakimindan bir sinirlama getirilmemistir. Ozellikle
Tiirk idare hukuku bakimindan, kamu hizmeti imtiyaz
sozlesmelerinden dogan uyusmazliklarda yabanci ya-
tirnmceilar, uzun siireli yatirim sézlesmelerinden kay-
naklanan uyusmazliklarda ev sahibi devlet lehine karar
verilme endisesini bertaraf etmek amaciyla, tahkim yo-
lunu tercih etmektedirler.?

3. ICSID Hakem Kararlarinin Baglayicihg:

ICSID Konvansiyonunun 53/1. maddesi uyarinca, ha-

15 Tan, Idare Hukuku, p. 337.

16 Giinday, idare Hukuku, p. 348-350.
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Yiksek Lisans Tezi, Istanbul Universitesi Sosyal
Bilimler Enstitiisti Kamu Hukuku Anabilim Dali,
stanbul 2014, p.12-17.

18 Hayrettin Yildiz, Kamu Hukuku ile Ozel Hukukun
Kesistigi Yer: Kamu Hizmeti imtiyaz Stzlesmelerinde
Tahkim Yolu, p.280.

19 Murat Ersoy, Uluslararasi Yatirim

Anlasmazliklarinin Coziim Merkezi (International
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anlasmazliklarinin-cozum-merkezi-_international-
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tr.mfa, (Last Access Date: 03.07.2018).
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Tahkim, p.143-144.
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substantive law. There is no time limit for determina-
tion of the law applicable by the parties. Especially for
Turkish administrative law, foreign investors in the case
of disputes arising from public service concession agree-
ments prefer arbitration in order to avoid their concerns
regarding that decisions are given in favor of the host
state in disputes arising from long-term investment
agreements.?

3. Bindingness of ICSID Decisions

Pursuant to article 53/1 of the ICSID Convention, after
stating that the arbitration decisions are final and bind-
ing, it is laid out that the parties will not be able to apply
for an appeal against the award, other than those provid-
ed for in the ICSID arbitration rules. However, one of the
important points to be considered here is that the ICSID
Arbitrator decisions are binding on the parties but not
on the third parties.?*

IV. CONCLUSION

Today, it is quite common for public services to be carried
out by contracting-out method. Expanding area of pub-
lic service along with the growing concept of the social
state and in point of that it contributes to the strength-
ening of the developing economies, the administration
prefers contracting-out method to carry out public ser-
vices in numerous fields by considering the financing of
the public services. In this respect, many large-scale and
small-scale private enterprises have great opportunities
in regard to their own development. Therefore, the set-
tlement of disputes arising from the execution of these
agreements with the administration which holds public
power comes up as a significant matter.

In the event of dispute between the parties arising from

kem kararlarinin nihai ve baglayic1 oldugu ifade edildik-
ten sonra ICSID tahkim kurallarinda dngériilenler hari-
cinde taraflarin nihai hakem kararina kars: herhangi bir
bagvuruda bulunamayacaklar: ifade edilmistir. Bununla
beraber burada iizerinde durulmasi gereken énemli hu-
suslardan bir tanesi, ICSID hakem kararlarinin sadece ta-
raflar acisindan baglayici oldugu ancak ticiincti kisiler ac1-
sindan bdyle bir baglayiciligin s6z konusu olmadigidir.>*

IV. SONUC

Giiniimiizde kamu hizmetinin 6zel tegebbiisler araciligi
ile goriilmesi usulii oldukca yaygindir. Sosyal devlet an-
lay1s1nin gelismesiyle birlikte artan kamu hizmeti alani
ve bu alanlarin gelisen ekonomilerin giiclenmesine kat-
ki saglanmasi bakimindan, idare kamu hizmetlerinin
finansmam bakimindan bir¢ok alanda kamu hizmetini
ozel tesebbiislere gordiirmeyi tercih etmektedir. Bu sa-
yede bircok biiyiik 6lcekli ve kiiclik lcekli 6zel teseb-
biisler kendi gelisimleri bakimindan biiyiik firsatlar
yakalamaktadirlar. Haliyle kamu giiciinii elinde bulun-
duran idare ile yapilan bu s6zlesmelerin uygulanmasin-
dan dogacak uyusmazlhklarin ¢6ziimii, 6nem tagiyan bir
konu olarak ortaya cikmaktadir.

Yabanci yatirimlarda taraflar arasinda dogacak herhan-
gi bir uyusmazlkta diger tarafin bulundugu yer yerel
mahkemesinin ev sahibi devlet lehine karar verecegi
endisesi nedeniyle, uyusmazliklar1 uluslararas1 tah-
kim yolu ile ¢6ziime kavugsturma geregi hasil olmusgtur.
Ancak burada gerilim, uyusmazhi§in herhangi bir 6zel
hukuk uyusmazhig: degil; idari uyusmazlik olmasindan
kaynaklanmaktadir. Idarenin, kamu yarar1 dolayisiyla,
sozlesmede yer almayan hak ve yetkiler kullanarak de-
gisiklik yapmasi halinde ICSID’in bundan kaynaklanan
uyusmazliklarda nasil bir ¢éziim 6ngérecegi muallaktir.
Bu konuda kamu yararinin doéniistiiriicii etkisi giindeme
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foreign investments, the need to apply to the interna-
tional arbitration derive from the concern that local
court may decide in favor of the host state. However, on
this matter, the tension arises from the fact thatitis nota
dispute of private law but an administrative one. In case
that the administration, due to public interest, makes
amendments by using rights and powers which do not
fall within the agreement, it is unclear that what kind of
solution ICSID will propose to the disputes arising from
this. In this respect the transformative effect of good will
come up and the arbitration also will experience chang-
ing problems due to common good. Even if investor’s
preference of ICSID arbitration for the disputes arise
from concession agreements is accurate for the balance
of benefits, moreover for a foreseeable legal regime, it is
probable and even certain that future of arbitration pro-
cesses will be opened up for discussion regarding bene-
fitstobe balanced. Nowadays, it is stated that the arbitra-
tion dispute resolution method is extremely useful for
the reason that it removes the concerns of foreign inves-
tors. On the other hand, the continuance of the adminis-
trative law to be applied for the resolution of the dispute
will not completely remove the investors’ concerns who
refrain from administrative jurisdiction. It is presented
as a possible solution to foresee this question and ac-
cordingly make the agreement as “by leaving an area to
government to regulate because of public interest”. B
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gelecek ve tahkimin de kamu yarari dolayisiyla degisme
sancilar1 yagayacag goriilecektir. Kamu hizmeti imtiyaz
sozlesmelerinden dogan uyusmazliklarda yatirimeinin
ICSID tahkimi tercih etmesi, yatirnmcinin menfaatinin
korunmasi ve dahasi 6ngoriilebilir bir hukuki rejim aci-
sindan isabetli olsa da, dengelenmesi gereken menfaat-
ler acisindan tahkimin idare hukukundaki geleceginin
de tartismaya acilmasi muhtemel ve hatta muhakkaktir.
Bugiin i¢in s6z konusu tahkim uyusmazlik ¢6ziim yolu-
nun, yabanci yatirimcilarin endigelerini bertaraf etme-
si sebebiyle son derece faydali oldugu belirtilmektedir.
Diger taraftan, uyusmazligin ¢céziimiinde bagvurulacak
hukukun idare hukuku olmaya devam etmesi, idari yar-
gidan cekinen yatirimeinin kaygilarii tam anlamiyla
bertaraf etmeyecektir. Bu hususun 6ngoriilmesi ve buna
gore sozlesmenin “idareye kamu yarari dolayisiyla dii-
zenlenecek bir alan birakarak” diizenlenmesi bir ¢6ziim
yolu olarak sunulabilir. B
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