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ABSTRACT

Among the contracts established with elec-
tronic communication tools, contracts which
are established in the internet environment are
the most applied. With the increasing use and
the development of the Internet, most of the
electronic contracts are established on the
Internet today. The vast majority of these con-
tracts are distance contracts. Distance con-
tracts have been regulated in the Law on the
Protection of Consumer No.6502 and detailed
regulations on distance contracts have been
introduced in the related Regulations. This
article aims to deal with the topic of distance
contracts in e-commerce in detail.
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OZET

Elektronik iletisim araclari ile kurulan stz-
lesmeler icerisinde en fazla uygulamasi olan
internet ortaminda kurulan sézlesmelerdir.
Internetin kullaniminin artmasi ve gelismesiy-
le ginimtizde elektronik stzlesmelerin cogu
internet Uzerinden yapilmaktadir. Bu s6zles-
melerin blytk cogunlugu, mesafeli sdzlesme
niteligindedir. Mesafeli sozlesmeler, 6502 sayili
Tuketicinin Korunmasi Hakkinda Kanun'da dii-
zenleme alani bulmus ve ilgili Yonetmeliklerde
mesafeli sozlesmelere iliskin ayrintili diizen-
lemeler getirilmistir. Bu makalede e- ticarette
mesafeli sdzlesmeler konusunun detayli olarak
ele alinmasi hedeflenmektedir.

ANAHTAR KELIMELER: E-Ticaret, Islet-
me- Tuketici Arasi E-Ticaret, B2C, Elektronik
Sozlesme, Mesafeli Sozlesme, Tuketici, Tuke-
ticinin Korunmasi
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I. INTRODUCTION

LECTRONIC CONTRACTS MADE ON THE INTERNET
are closely related with the consumer legis-
lation as well as entering into the field of e-
commerce law. Electronic contracts made on
the Internet are often considered as a type of
distance contracts that take place in consum-
er legislation or both contracts are used as synonymes.
However, electronic contracts made on the Internet,
may not always be distance contracts. To be able to talk
about distance contracts, it is necessary that the person
in the position of the buyer is always a “consumer” and
other conditions regulated in the legislation need to be
fulfilled. In this content, contracts related to “business-
to-consumer e-commerce (B2C)” of e-commerce types
can be given as an example of distance contracts. In this
article, firstly, the distance contracts will be discussed
in detail; then the relationship between electronic con-
tracts established in the Internet environment and dis-
tance contracts, and the establishment and the entry
into force of distance contracts in the Internet environ-
ment will be mentioned.

Il. DISTANCE CONTRACTS

A. Entry and Development of Distance Con-
tracts to Turkish Law

With the development of consumer legislation in Tur-
key, codes and regulations on consumer law have also
been gone through several changes. The concept of
distance contract was firstly regulated with the amend-
ment made in 2003, in the Article 9/A of the Law on
the Protection of the Consumer No0.4077 (Official Ga-
zette dated 8 March 1995 and No.22221) (“Old LOPC”)
which was the base code for Consumer Law. Later, the
former LOPC was replaced with the Law on the Protec-
tion of Consumer No0.6502 (Official Gazette dated 28
November 2013 and No.28835). There have been new
requirements regarding the distance contracts which
have gained and still been gaining importance due to
the increase of the communication facilities and the us-
age and the proliferation of Internet, and the adoption
of the marketing technics to these. The need of making
detailed regulations related to distance contracts which
have been mentioned by the general provisions of frame
in the old LOPC, resulted in firstly the entry into force
of the Regulation On the Procedures and Principles of
the Application of Distance Contracts (Official Gazette

1. GiRIS

NTERNET ORTAMINDA YAPILAN ELEKTRONIK SOZLESMELER

e- ticaret hukukunun alanina girmekle beraber tii-

ketici mevzuatiyla da yakindan iligkilidir. Internet

ortaminda yapilan elektronik sézlesmeler ¢cogun-

lukla tiiketici mevzuatinda yer alan mesafeli s6zleg-

melerin bir tiirii olarak diisliniilmekte ya da her iki
sozlesme es anlamda kullanilmaktadir. Ancak internet
ortaminda yapilan elektronik sézlesmeler her zaman
mesafeli sozlesme olmayabilir. Mesafeli s6zlesmeler-
den s6z edebilmek icin alict konumundaki kisinin her
zaman “tiiketici” olmasi ve mevzuatta diizenlenen di-
ger kosullarin saglanmasi gerekmektedir. Bu anlamda
e- ticaret tiirlerinden “igletme-tiiketici arasi e- ticarete
(B2C)” iligkin s6zlegmeler mesafeli sézlesmelere 6rnek
gosterilebilir. Bu makalede 6ncelikle mesafeli sozles-
meler ayrintili olarak ele alinacak; daha sonra internet
ortaminda kurulan elektronik sézlesmeler ile mesafeli
sozlesmelerin iligkisi ve internet ortaminda mesafeli
sozlesmelerin kurulmasi ve hiikiim dogurmasi konula-
rina deginilecektir.

Il. MESAFELI SOZLESME

A. Mesafeli Sézlesmelerin Tiirk Hukukuna Girisi
ve Gelisimi

Tiirkiye'de tiiketici mevzuatinin gelismesiyle birlikte,
tiiketici hukukuna y6nelik kanun ve y6netmelikler de
cesitli degisikliklere ugramistir. Mesafeli sézlesme kav-
rami ilk olarak 2003 yilinda yapilan degisiklikle bera-
ber Tiiketici hukukuna yonelik temel kanun olan 4077
sayil1 Tiiketicinin Korunmas1 Hakkinda Kanun’un (8
Mart 1995 tarihli ve 22221 sayili Resmi Gazete) (“Eski
TKHK”), 9/A maddesinde diizenlenmistir. Daha sonra
Eski TKHK, 6502 sayil Tiiketicinin Korumasi1 Hakkin-
da Kanun (28 Kasim 2013 sayil1 ve 28835 tarihli Resmi
Gazete) ile degistirilmistir. Ozellikle iletisim olanaklari-
nin ve internet kullaniminin artmasi ve yayginlasmasi,
pazarlama tekniklerinin de bunlara uygun hale geti-
rilmesi sonucu giderek 6nemi artmig ve artmakta olan
mesafeli s6zlesmeler bakimindan da yeni gereklilikler
s6z konusu olmustur. Eski TKHK'da cerceve nitelik-
li genel hiikiimlerle deginilen mesafeli s6zlesmelere
iligkin detayl diizenlemelerin getirilmesi ihtiyaci, 6n-
celikle Mesafeli Sozlesmeler Uygulama Usul ve Esas-
lar1 Hakkinda Yonetmelik’in (13 Haziran 2003 tarihli
ve 25137 sayil1 Resmi Gazete), sonrasinda da Mesafeli
Sozlegmelere Dair Yonetmelik’in (6 Mart 2011 tarihli ve
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dated 13 June 2003 and No.25137) and then the Regula-
tion On the Distance Contracts (Official Gazette dated
6 March 2011 and No.27866). Then, with the entry into
force of the LOPC No. 6502, distance contracts have
been regulated in the article 48 of the code and the is-
sue has been detailed by the Regulation of Distance Con-
tracts (Official Gazette dated 27 November 2014 and
No0.29189) (“Regulation”) which is the most recent legal
regulation according to the article 46/6 of the LOPC. The
Regulation was prepared based on the European Parlia-
ment and Council Directive No. 2011/83 / EU (“EU Di-
rective”) and has been published in the Official Gazette
on 27 November 2014. In addition, distance contracts
on financial services have been distinctively regulated
in the article 49 of the LOPC; and the Regulation on Dis-
tance Contracts Related to Financial Services (Official
Gazette dated 31.01.2015 and No0.29253) has been issued
on the basis of the aforementioned regulation.

27866 sayil1 Resmi Gazete) (“Eski Yonetmelik”) yiiriir-
liige konulmasi sonucunu dogurmustur. Daha sonra
6502 sayili TKHKnin yiiriirliige girmesi ile mesafeli
sozlesmeler kanunun 48. maddesinde diizenlenmis ve
konu, TKHK’nin 48/6. maddesi geregi en giincel hukuki
diizenleme olan Mesafeli Sozlesmeler Yonetmeligi (27
Kasim 2014 tarihli ve 29188 sayil1 Resmi Gazete) (“Y6-
netmelik”) ile detaylandirilmigtir. Yonetmelik, 2011/83/
EU numarali Avrupa Parlamentosu ve Konseyi Direktifi
(“AB Direktifi”) baz alimarak hazirlanmig ve 27 Kasim
2014 tarihinde Resmi Gazete'de yayinlanmigtir. Bunun
yam sira TKHK’da, finansal hizmetlere iliskin mesa-
feli sozlesmeler de 49. maddede 6zel olarak diizenlen-
mig; s6z konusu diizenlemeye dayanilarak Finansal
Hizmetlere Iligkin Mesafeli Sézlesmeler Yonetmeligi
(31.01.2015 tarihli ve 29253 ve Resmi Gazete Sayili) ¢1-
karilmagtir.
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B. Definition and Elements of the Distance Con-
tract

Provisions regarding the distance contracts are regu-
lated in the article 48 entitled “Distance Contracts” and
the article 49 entitled “Distance Contracts Related to
Financial Services” of the Law on the Protection of Con-
sumer (“LOPC”). The distance contracts are defined in
the article 48/1 as. “contracts established between the
parties through the use of remote communication
tools until the establishment of the contract, includ-
ing the time when the contract has been established,
within the frame of a system established for the re-
mote marketing of goods or services, without the
simultaneous physical presence of the seller or the
provider and the consumer”.

B. Mesafeli S6zlesmenin Tanimi ve Unsurlan

Mesafeli sozlesmelere yonelik hiikiimler, Tiiketicinin
Korunmasi Hakkinda Kanun'un (“TKHK”) “Mesafeli
Sozlesmeler” baglikli 48. maddesinde ve Finansal Hiz-
metlere Iligkin Mesafeli Sézlesmeler baglikli 49. mad-
desinde diizenlenmistir. TKHK madde 48/1’de mesafeli
sozlesmeler, “satict veya saglayicu ile tiiketicinin eg
zamanli fiziksel varligr olmaksizin, mal veya hizmet-
lerin uzaktan pazarlanmasina yonelik olarak olus-
turulmus bir sistem cergevesinde, taraflar arasinda
sozlesmenin kuruldugu ana kadar ve kuruldugu an
da dahil olmak iizere uzaktan iletisim araclarinin
kullanmilmast suretiyle kurulan sézlesmeler” olarak
tanimlanmagtir.
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According to this definition, in order for a contract to
be a distance contract; one of the parties shall be a con-
sumer; the other one shall be a seller or a provider; the
parties shall not physically face each other; the contract,
including the negatiation phase, shall be established by
using the remote communication tools and there shall
be an existing system established for the remote market-
ing of goods or services.

“Remote communication tools” have been defined in
the clause (h) of the article 4/1 of the Regulation of Dis-
tance Contracts dated 2014 (“Regulation”) as; “any tool
or environment such as letter, catalogue, telephone,
fax, radio, television, e-mail, sms, Internet which gives
the opportunity to establish a contract without physi-
cally facing each other”. While “the system for remote
marketing” has been mentioned in the article 48/1 of
the LOPC as one of the elements of distance contracts;
in the Regulation, however, there is not any explanation
regarding the system related to remote marketing. How-
ever, according to one’s opinion, in case that the seller or
the provider advertises its products or services by using
tools such as catalogue, brochure and e-mail and accepts
orders by remote communication tools; according to an-
other opinion, if it is justified to get the impression by
thinking as an average consumer that the seller or the
provider owns a regular system for remote marketing
from the advertisements he has done or the catalogues
he has sent, it is admitted that this element has been re-
alised. In order for a contract to be a distance contract,
remote communication tools should be used not only in
the time of the establishment of the contract, but also
in the preparation phase until the moment of estab-
lishment. However, what should be understood from
the term “stage until the moment of establishment” is
controversial. It is an interpretation in favor of the con-
sumer to limit this term in the code, based on the justi-
fication of the provision, to the stage of negotiation and
barganing,

C. Exceptions

In the article 2 of the Regulation, a number of excep-
tions have been brought within the scope of distance
contracts. According to this, the provisions of the Regu-
lation shall not be applied to the contracts related to (7)
Jfinancial services, (ii) sales made by automatic ma-
chines, (iii) use of telecommunication operators and
public telephones, (iv) services related to gambling
games such as bet, draw, lottery etc., (v) formation,

Bu tanima gore bir sézlesmenin mesafeli sézlesme ola-
bilmesi i¢cin; taraflardan birinin tiiketici, dierinin sati-
c1 veya saglayici olmasi, taraflarin fiziksel olarak karg:
karsiya gelmemesi, s6zlesmenin miizakare agsamasi da-
hil uzaktan iletisim araci kullanilarak kurulmasi ve mal
veya hizmetin uzaktan pazarlanmasina yonelik olarak
olusturulmus bir sistemin varlig: gerekmektedir.

“Uzaktan iletisim araclar1”, 2014 tarihli Mesafeli S6zles-
meler Yonetmeligi (“Yonetmelik”) md.4/1 (h) beninde;
mektup, katalog, telefon, faks, radyo, televizyon, elekt-
ronik posta mesaji, kisa mesaj, internet gibi fiziksel ola-
rak kars1 kargiya gelinmeksizin sézlesme kurulmasina
imkan veren her tiirlii ara¢ veya ortam olarak tanimlan-
migtir. “Uzaktan pazarlamaya yonelik sistem”, TKHK
md 48/Ide mesafeli sézlesmenin unsurlarindan biri
olarak belirtilmisken; Yonetmelik’te uzaktan pazarla-
maya iligkin sistemle ilgili herhangi bir aciklama bulun-
mamaktadir. Ancak bir gériise gore, satici veya saglayici-
nin katalog, brosiir veya e-posta gibi araclar1 kullanarak
tirtinlerinin ya da hizmetlerinin reklamini yapmasi ve
uzaktan iletisim araclariyla siparis kabul ettigini belirt-
mesi halinde;' diger bir goriige gore, ortalama bir tiike-
tici goziiyle bakildiginda, satici veya saglayicinin yaptigi
reklamlardan ya da gonderdigi kataloglardan diizenli bir
uzaktan pazarlama sistemine sahip oldugu izleniminin
cikarllmasi hakli goriilebiliyorsa bu unsurun gercek-
lestigi kabul edilmektedir.? Bir sézlesmenin mesafeli
sozlesme olabilmesi icin, sadece sézlesmenin kurulug
aninda degil; kurulus anina kadar olan hazirlik agama-
sinda da uzaktan iletisim araclarimin kullanilmas: gere-
kir. Ancak burada kurulus anina kadar gecen agamadan
ne agilmasi gerektigi tartismaya aciktir. Kanundaki bu
ifadeyi, madde gerekcesinden de yola ¢ikarak, miizakere
ve pazarlik agamasi ile sinirh tutmak, tiiketicinin lehine
bir yorumdur.?

C. istisnalar

Yonetmelik md.2’de mesafeli s6zlesmelerin kapsamina
birtakim istisnalar getirilmistir. Buna goére; Yonetmelik
hiikiimleri (?) finansal hizmetler, (ii) otomatik maki-
neler araciligiylayapilan satislar, (iii) halka agik te-
lefon vasitasiyla telekomiinikasyon operatorleriyle
bu telefonlarin kullanum, (iv) bahis, cekilis, piyan-
go ve benzeri sans oyunlarina iligkin hizmetler, (v)
tasinmaz mallarin veya bu mallara iliskin haklarin
olusumu, devri veya kazanumi, (vi) konut kiralama,
(vii) paket turlar, (viii) devre miilk, devre tatil, uzun
stireli tatil hizmeti ve bunlarin yeniden satuni/de-
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transfer or acquisition of immovable properties and
rights related to these properties, (vi) residence leas-
ing, (vii) package tours, (viii) time share property,
time share vacation, long term vacation service and
resale/exchange of these, (ix) conduction of daily
consumption products such as food and drinks to the
residence or the office of the consumer, in the frame
of the regular deliveries of the seller, (x) passenger
transport services (some of the exceptional provi-
sions are reserved), (xi) montage, maintenance and
repair of the properties, (xii) dispensary services, so-
cial services regarding the support for families and
individuals such as care for children, elderly and ill
people.

These exceptions have been regulated in the Regulation
because of the fact that similar exceptions have been
regulated in general in the EU Directive. Another reason
why these exceptions have been regulated is that con-
sumer contracts subject to exceptions or distance con-
tracts have been subjected to different regulations in
the LOPC (For example: Distance contracts related to fi-
nancial services in the article 49 of the LOPC, time share
vacation and long term vacation service in the article 50,
package tour contracts in the article 51 are all subject
to different regulations apart from the article 48 of the
LOPC) or that the consumer contracts which are sub-
ject to exceptions have been regulated in various special
laws (For instance; contracts related to gambling games
such as bet, draw, lottery etc. are regulated in the Regu-
lation Related to Distribution of License of Gambling
Games, Regulation and Supervision of the Activities
Subject to License.) Finally, according to the legislator,
not having the need to apply the provisions which are
subject to exceptions regarding the distance contracts,
because of the subject and the quality of the goods and
services provided (for example, immovable properties,
daily consumption products, montage/maintenance/
repair, etc.).

In general, it is necessary to take into consideration the
Regulations or the provisions regulated in the special
legislation, in terms of distance contracts. Despite the
fact that they are not included within the scope of the
Regulation, provisions of the contracts related to pas-
senger transportation services about additional pay-
ments, telephone usage fees and liability to inform are
considered as valid according to the exception regulated
in the second article of the Regulation.

gisimi, (ix) yiyecek ve icecekler gibi giinliik tiiketim
maddelerinin, satictnin diizenli teslimatlart gerce-
vesinde tiiketicinin meskenine veya isyerine gotii-
riilmesi, (x) yolcu tastma hizmetleri (belirli istis-
nati hiikiimler sakli kalmak kaydiyla), (xi) mallarin
montaj, bakim ve onarumu, (xii) bakimevi hizmetleri,
cocuk, yasl ya da hasta balkum gibi ailelerin ve ki-
silerin desteklenmesine yonelik sosyal hizmetler ile
ilgili sozlegmelere uygulanmayacaktir.

Genel itibariyle AB Direktifi'nde de benzer istisnalara
yer verilmis olmasi nedeniyle Yonetmelik’te bu istisna-
lar diizenlenmistir. Bu istisnalarin diizenlenmis olma-
siin bir diger nedeni ise; istisnaya konu tipte tiiketici
sozlesmelerinin veya mesafeli s6zlesmelerin TKHK'da
farkli diizenlemelere tabi tutulmus olmalar1 (Ornegin;
TKHK’nin 49. maddesinde finansal hizmetlere iligkin
mesafeli sozlesmeler, 50. maddesinde devre tatil ve uzun
siireli tatil hizmeti s6zlesmeleri, 51. maddesinde paket
tur sozlesmeleri, TKHK Madde 48’den ayrisan 6zel dii-
zenlemelere tabi tutulmaktadir.) ya da istisnaya konu
tipte tiiketici sézlesmelerinin 6zel kanunlarda cesitli
diizenlemelere tabi tutulmasidir. (6rnegin bahis, cekilis,
piyango ve benzeri sans oyunlarina yonelik sdzlesme-
ler, Sans Oyunlar1 Lisansinin Verilmesi, Lisansa Konu
Faaliyetlerin Diizenlenmesi ve Denetlenmesi Hakkinda
Yonetmelik’te diizenlenmektedir.) Son olarak, mesafe-
li s6zlesmelere yonelik hiikiimlere istisna tegkil eden
birtakim tiiketici s6zlesmelerine uygulanmasina kanun
koyucu tarafindan, sunulan mal veya hizmetin konusu
ve niteligi geregi (6rnegin taginmazlar, giinliik tiiketim
maddeleri, montaj/bakim/onarim, vb.) liizum goriilme-
mesidir.

Genel olarak mesafeli s6zlesmeler bakimindan o6zel
mevzuatta diizenlenen veya Yonetmeliklerin de dikkate
alinmas gereklidir. Yonetmelik kapsamina dahil edil-
memis olmasina ragmen yolcu tagima hizmetlerine dair
sozlesmeler bakimindan ise, yine Yonetmelik’in ikinci
maddesinde diizenlenmis istisna geregi, Yonetmelik’in
ilave 6demeler, telefon kullanmim iicretleri ve cesitli bil-
gilendirme yiikiimliiliiklerine iligkin hiikiimleri gecerli
sayillmigtir.

lil. MESAFELI SOZLESMENIN HUKUMLERI

Mesafeli Sozlesmelere iligkin genel hiikiimler TKHK
md. 48/2 ila md. 48/5 arasinda diizenlenmistir. TKHK
md. 48/2 6n bilgilendirme yiikiimliiliigline, TKHK md.
48/3 ifa ve teslime, TKHK md. 48/4 cayma hakkina,
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lil. PROVISIONS OF THE DISTANCE CONTRACTS

General provisions related to Distance Contracts have
beenregulated between the articles 48/2 and 48/5 of the
LOPC. The article 48/2 of the LOPC is related to the li-
ability of preliminary notification, article 48/3 is related
to execution and delivery, article 48/4 is related to the
right of withdrawal and the article 48/5 is related to the
storage of information. These general provisions, to-
gether with the Regulation, have been detailed in terms
of procedures, principles and application.

A. Liability of Preliminary Notification
Preliminary Notification has been regulated between

the articles 5 and 8 of the Regulation. In these articles,
the liability of preliminary notification has been regulat-

TKHK md. 48/5 ise bilgilerin saklanmasina yonelik hii-
kiim tesis etmektedir. Bu genel hiitkiimler, Yonetmelik’le
birlikte usul, esas ve uygulama bakimindan detayl dii-
zenlemeye kavusmusgtur.

A. On Bilgilendirme Yiikiimliiliigii

On bilgilendirme yiikiimliiliigii, Yonetmelik’in 5 ila 8.
maddelerinde diizenlenmistir. Bu maddelerde 6n bilgi-
lendirme yiikiimliiliigii, bilgilendirmenin icerigi, yon-
temi ve teyidi bakimindan 6zel hiikiimlerle kategorize
edilerek diizenlenmistir.

1) On Bilgilendirmenin icerigi

Yonetmelik md. 5/1'de, 6n bilgilendirme yiikiimliligii-
niin yerine getirilmesi bakimindan birtakim yasal zo-
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ed by categorizing with special provisions in terms of the
content, method and confirmation of the notification.

1- Content of preliminary notification

Regulation article 5/1 have brought legal obligations in
order to fulfill the preliminary informing obligation;
contents to be included in the preliminary information
have been listed. As per the said article, the consumer
must be informed of the complete content below, before
establishing the distance contract or accepting a pro-
posal for it.

a. The basic characteristics of the contractual goods
or services

b. The name or title of the seller or provider, and
MERSIS number if any,

runluluklar getirilmis; 6n bilgilendirmede icerik olarak
bulunmasi gerekenler siralanmigtir. Buna gore, tiiketici,
mesafeli s6zlesmenin kurulmasindan veya buna yonelik
bir teklifi kabul etmeden 6nce, asagidaki icerigin tama-
mini icerecek sekilde bilgilendirilmelidir.

a. Sozlesme konusu mal veya hizmetin temel nite-
likleri,

b. Satici veya saglayicinin adi veya unvani, varsa
MERSIS numarast,

c. Tiiketicinin satic1 veya saglayici ile izl bir sekilde
irtibat kurmasina imkan veren, satic1 veya saglayici-
nin acik adresi, telefon numarasi ve benzeri iletigim
bilgileri ile varsa satici veya saglayicinin adina ya da
hesabina hareket edenin kimligi ve adresi,
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c. The full address, telephone number and contact
information of the seller or provider which enable
the consumer to contact with the seller or provider
and the identity and the address of the person acting
on behalf of the seller or provider, if any.

d. If there is any different communication informa-
tion unlike specified in (c¢) to convey consumer’s
complaints,

e. The total price of the goods or services, including
all taxes; the method of calculating the price if it can
not be calculated in advance; additional shipping,
delivery and similar costs, if any, and information on
which additional costs may be incurred if they can-
not be calculated in advance,

f.In the event that the fee for use of the distance com-
munication tool cannot be calculated on the ordinary
fare basis in the course of the establishment of the
contract, additional cost undertaken by consumers,

g. Information regarding payment, delivery, execu-
tion and commitments related to those and seller
or provider’s complaint resolution methods, if any
commitments, seller or provider’s complaint reso-
lution methods,

h. In casethere is a right of withdrawal, the terms of
use of this right, duration, procedure and the infor-
mation regarding the carrier provided by the seller
for return

i. The full address, fax number or electronic mail in-
formation to which the withdrawal notification to
be made,

j- In case where the right of withdrawal as per the
Article 15 is not available, information regarding
the consumer cannot use the right of withdrawal or
underwhich conditions he will lose his right to with-
draw,

k. Deposits or other financial collateral and any con-
ditions related to those, if any, to be paid or provided
by the consumer, on demand of the seller or the sup-
plier,

L. Technical protection measures that may affect the
functionality of digital content, if any,

d. Satic1 veya saglayicinin tiiketicinin sikayetlerini
iletmesi icin (c) bendinde belirtilenden farkl ileti-
sim bilgileri var ise, bunlara iligkin bilgi,

e. Mal veya hizmetin tiim vergiler dahil toplam fi-
yati, niteligi itibariyle 6nceden hesaplanamiyorsa
fiyatin hesaplanma usulii, varsa tiim nakliye, teslim
ve benzeri ek masraflar ile bunlarin 6nceden hesap-
lanamamas: halinde ek masraflarin 6édenebilecegi
bilgisi,

f. S6zlesmenin kurulmasi agsamasinda uzaktan ileti-
sim aracinin kullanim bedelinin olagan {icret tarife-
si lizerinden hesaplanamadig1 durumlarda, tiiketi-
cilere yiiklenen ilave maliyet,

g. Odeme, teslimat, ifaya iliskin bilgiler ile varsa
bunlara iligkin taahhiitler ve satic1 veya saglayicinin
sikayetlere iligkin ¢6ziim yontemleri,

h. Cayma hakkinin oldugu durumlarda, bu hakkin
kullanmilma gartlari, siiresi, usulii ve saticinin iade
icin 6ngordiigii tasiyiciya iliskin bilgiler,

i. Cayma bildiriminin yapilacag1 acik adres, faks nu-
marasli veya elektronik posta bilgileri,

j- 15 inci madde uyarinca cayma hakkinin kullanila-
madig1l durumlarda, tiiketicinin cayma hakkindan
faydalanamayacagina ya da hangi kosullarda cayma
hakkini kaybedecegine iligkin bilgi,

k. Satic1 veya saglayicinin talebi iizerine, varsa tiike-
tici tarafindan 6denmesi veya saglanmasi gereken
depozitolar ya da diger mali teminatlar ve bunlara
iligkin gartlar,

1. Varsa dijital iceriklerin islevselligini etkileyebile-
cek teknik koruma énlemleri,

m. Satic1 veya saglayicinin bildigi ya da makul olarak
bilmesinin beklendigi, dijital icerigin hangi dona-
nim ya da yazilimla birlikte ¢aligabilecegine iligkin
bilgi,

n. Tiiketicilerin uyusmazlik konusundaki bagvuru-
larim Tiiketici Mahkemesine veya Tiiketici Hakem
Heyetine yapabileceklerine dair bilgi.
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m. Information on which the hardware or software
that the digital content may be expected to work
with, that the seller or provider know or expected to
know it,

n. Information regarding the fact that consumers
can make applications for the dispute to Consumer
Court or Consumer Arbitration Board.

As per the article 5/2 of the Regulation, this content is
expressed as an integral and unalterable part of the dis-
tance contract unless otherwise agreed upon. Pursuant
to article 5/3 subparagraph (d) of the Regulation; should
there is no information about the additional costs in-
volved; an obligation for the consumer to cover these
costs will no longer be the case. It is and another obliga-
tory that the total price, regulated in the same subpara-

Yonetmelik’te isbu icerik, madde 5/2 uyarinca mesafeli
sozlesmenin ayrilmaz ve aksi taraflarca kararlastirilma-
dikca degistirilemez bir parcasi olarak ifade edilmisgtir.
Yonetmelik md. 5/3 uyarinca (d) bendinde s6z konusu
olan ek masraflara yonelik bilgilendirme yapilmazsa,
tliketicinin bu masraflar1 kargsilamasina yonelik bir
yikiimliiliik artik s6z konusu olmayacaktir. Yine aym
bentte diizenlenen toplam fiyatin, belirsiz siireli soz-
lesmelerde veya belirli siireli abonelik s6zlesmelerinde,
toplam masraflari her faturalama dénemi bazinda icer-
mesi Yonetmelik md. 5/4’te zorunlu tutulmustur. Yonet-
melik md. 5/5’te ise istisnai bir diizenleme getirilerek,
acik artirma veya eksiltme ile kurulan mesafeli s6zles-
meler bakimindan, (b), (c) ve (¢) bentlerine y6nelik bil-
gilendirmelerde acik artirmayi/eksiltmeyi yapan kisiye
dair bilgilere yer verilebilecegi 6ngoriilmiistiir.
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graph, should include the total cost in all billing period
in indefinite-term contracts or in fixed term subscrip-
tion agreements. Article 5/5 of the Regulation, which
has made an exceptional arrangement, foreseen that in
terms of the distance contracts drawn up with auction or
dutch action, information related to the person making
the auction/dutch action may be included in the infor-
mation with regard to the subparagraphs (b), (c) and (¢).

2 - Procedure of Preliminary Notification

Within the scope of article 6 of the Regulation, there is a
provision that explains how to make the preliminary in-
formation. Accoring to the article 6/1 of Regulation, the
seller/provider is obliged to inform the consumer “with
written or permanent data recorder by the seller or the
provider in an understandable, clear, plain and readable
format, at least twelve points in size, in accordance with
the remote communication tools used. “Permanent data
recorder” was defined in art. 4/1 (c) of the Regulation
and refers to methods such as CD, DVD, memory card,
e-mail, text message.

In the ongoing articles of the Regulation, a special set of
regulations were formed. According to the article 6/2 on
distance contracts established via the Internet, in addi-
tion to the content; information in subparagraphs (a),
(d), (g) and (h) of the content, restrictions on transmis-
sion (e.g. geographical areas where goods or services are
not provided) and accepted payment insturments (e.g.
credit card, money order, etc.) must be clearly and sepa-
rately displayed immediately before payment obligation
is born. In other words, payment tools, shipping restric-
tions, and information on quality, price, withdrawal and
disposition must be clearly included before clicking on
the payment button on the internet page. The informa-
tion in subparagraphs (a), (d), (g) and (h) of the content
in distance agreements established through voice com-
munication (e.g. telephone call) and in distance agree-
ments established through an environment in which the
order information is presented in a limited area or time,
shall be provided in a clear and understandable manner;
the all scope of the content must be sent in writing to the
consumer until the delivery of goods or performance
of the service at the latest. If immediate action is con-
cerned (without any additional time for delivery or per-
formance, performing during voice communication), it
is sufficient that the information contained in subpara-
graph (a), (b), (d) and (h) of the Content is provided in a
clear and understandable manner.

2) 6n Bilgilendirmenin Yéntemi

Yonetmelik md. 6 kapsaminda 6n bilgilendirmenin ne
sekilde yapilacagina y6nelik hiikiimlere yer verilmistir.
Yonetmelik md.6/1 uyarinca, satici/saglayici, “kullant-
lan uzaktan iletisim aracina uygun olarak en az on
iki punto biiyiikliigiinde, anlasilabilir bir dilde, acik,
sade ve okunabilir bir sekilde satict veya saglayict
tarafindan yazili olarak veya kalict veri saklayicist
ile” tiiketiciyi bilgilendirmekle yiikiimliidiir. “Kalici veri
saklayicis1” Yonetmelik md. 4/1(c)’de tamimlanmis olup,
CD, DVD, hafiza karti, e-posta, kisa mesaj gibi yontemle-
riifade etmektedir.

Yonetmelik'in devam eden maddelerinde 6zel bir takim
diizenlemelere yer verilmistir. internet yoluyla kurulan
mesafeli sozlesmelere iligkin md.6/2 uyarinca icerige ek
olarak, icerigin (a), (d), (g) ve (h) bentlerindeki bilgiler,
gonderim kisitlamalari (6rn. varsa mal veya hizmetin
saglanmadigi, gonderilmedigi cografi bolgeler) ve ka-
bul edilen 6deme araclar: (6rn. kredi karti, havale vb.),
6deme yiikiimliiliigii dogmadan hemen 6nce haricen,
acikca ve ayrica gosterilmelidir. Yani bagka bir deyisle,
internet sayfasinda 6demeye dair tus tiklanmadan ev-
vel 6deme araclari, gonderim kisitlamalari ve de nitelik,
fiyat, cayma ve iadeye dair bilgiler acikca yer almalidir*
Sesli iletisim (6rn. telefon konusmas) {izerinden kuru-
lan mesafeli s6zlesmelerde ve siparise iligkin bilgilerin
sinirl alanda ya da zamanda sunuldugu bir ortam yo-
luyla kurulan mesafeli s6zlesmelerde icerigin (a), (d),
(g) ve (h) bentlerindeki bilgiler acik ve anlagilir bicimde
saglanmali, s6z konusu ortamda ifade edilen icerik kap-
sam1 da dahil olmak iizere biitiin icerik kapsam ise en
gec mal teslimine veya hizmet ifasina kadar tiiketiciye
yazili olarak gonderilmelidir. Eger aninda ifa (yani tes-
lim veya ifa icin ayrica bir siire gerekmeksizin, sesli ile-
tisim esnasinda ifa) s6z konusu ise, igerigin (@), (b), (d)
ve (h) bentlerinde yer alan bilgilerin acik ve anlagilir bir
bicimde saglanmasi yeterlidir.

3) On Bilgilerin Teyidi

Yonetmelik md. 7 uyarinca satici/saglayici, tiiketicinin
icerik ve yontem hiikiimlerine uygun bir bicimde ya-
pilan 6n bilgilendirmeyi teyit etmesini saglamakla yii-
kiimliidiir. Aksi takdirde mesafeli s6zlesmenin gecersiz
sayilacaktir. Bu vesileyle 6n bilgilendirme siirecinin, sa-
dece matbu bir metnin hazirlanmasindan 6teye gecerek,
aym zamanda tiiketici tarafindan da alinip okundugu-
nun; bagka bir deyisle, 6n bilgilendirmenin tamamlan-
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3 - Confirmation of Preliminary Information

As per the article 7 of the Regulation, the seller/provider
is obliged to ensure that the consumer confirms the pre-
liminary information in accordance with the content
and method provisions. Otherwise, the distance agree-
ment will be invalid. In this way, the preliminary inform-
ing process goes beyond the preparation of a printed
text, and is also read by the consumer at the same time;
in other words, the consumer must confirm that the pre-
liminary information has been completed. Compared to
the former Regulation, the confirmation arranged in a
discrete article and the provision of the confirmation
has changed.

4 - Other Provisions

Article 8 of the Regulation have brought obligation to
disclose and inform the seller/provider. According to the
article 8/1 of the Regulation, the seller/provider, prior to
the confirmation of the order, should immediately and
clearly warn the consumer that the order given means
a payment obligation. Otherwise, the consumer will not
obligate to the order. If the seller/provider contacts the
consumer through the telephone, according to the arti-
cle 8/2 of the Regulation, the seller/provider is obliged
to disclose his identity, if it is calling for someone else’s
name or on behalf of them; it is obliged to disclose the
identity of that person and the commercial purpose of
the interview.

B. Right of Withdrawal
1. Right of Withdrawal and Duration

In distance contracts, according to the Regulation Arti-
cle 9/1, the consumer has the right of withdrawal in 14
(fourteen) days without showing any reason and paying
penalty/penal clause. The provisions about the begin-
ning of the 14-day period for the right to withdraw, are
regulated in the Article 9/2. Thereunder the Article 9/2
of the Regulation, in service performance contracts the
period starts on the day that the contract is signed; in
good delivery contracts the duration starts on the day
when the good has been delivered. In addition, consum-
er has the right of withdrawal even for the period be-
tween the establishment of the contract and the delivery
of goods. In the Article 9/3 of the Regulation, there are
some special regulations about the determination of the
duration of the right to withdraw. In accordance with

diginin tiiketici tarafindan teyit edilmesi zorunlulugu
ortaya konulmustur.® Eski Yonetmelik’e kiyasla ise teyit,
ayrik bir maddede diizenlenmis ve teyidin hitkmii degis-
tirilmigtir.

4) Diger Hiikiimler

Yonetmelik md. 8de saticiya/saglayiciya aciklama ve
bilgilendirme yiikiimliiliikleri getirilmigtir. Yonetme-
lik md. 8/1 uyarinca siparigin onayimndan hemen &nce
satici/saglayici, verilen siparisin 6deme yiikiimliiliigi
anlamina geldigi hususunda tiiketiciyi acik ve anlagilir
bir sekilde uyarmaldir. Aksi takdirde tiiketici, siparisiyle
bagh olmayacaktir. Satici/saglayic: tarafindan tiiketici
ile telefon vasitasiyla irtibat kurulmasi s6z konusu ise,
Yonetmelik md. 8/2’ye gore, satici/saglayici her goriis-
menin baginda kimligini, eger bir bagkas1 adina veya he-
sabina ariyorsa bu kisinin kimligini ve gériigmenin ticari
amacini aciklamakla yiikiimliidiir.

B. Cayma Haklka
1) Cayma Hakki ve Siiresi

Mesafeli sézlesmelerde tiiketicinin, Yonetmelik md. 9/1
uyarinca kural olarak, 14 giin icinde herhangi bir gerekce
gostermeksizin veya cezai sart 6demeksizin sdzlesme-
den cayma hakki vardir. Cayma hakki i¢in 6ngériilen 14
giinliik siirenin baglangicina iligkin hitkiimler md. 9/2’de
diizenlenmigtir. Yonetmelik md. 9/2 uyarinca siirenin
baslangicy; hizmet ifasina iligkin sézlesmelerde sozles-
menin kuruldugu giin, mal teslimine iligkin s6zlesme-
lerde ise malin teslim alindigi giindiir. Ayrica tiiketiciye,
mal tesliminde s6zlesmenin kurulmasryla mal teslimi
arasindaki siirede dahi cayma hakki tammmugtir. Yonet-
melik md. 9/3’te cayma hakk siiresinin belirlenmesine
iligkin 6zel diizenlemelere yer verilmigstir. Buna gore,
(D) tek siparis konusu olup teslimi ayr1 ayr1 yapilan mal-
larda son malin teslim tarihi, (ii) birden fazla parcadan
olugan mallarda son parcanin teslim tarihi ve (iii) belli
bir siire boyunca diizenli mal tesliminin s6z konusu ol-
dugu hallerde ilk malin teslim tarihi, 14 giinliik siireye
esas alinacaktir. Yonetmelik md. 9/4 uyarinca, tasiyiciya
(6rn. kargo, kurye, vb.) yapilan teslimin, tiiketiciye yapi-
lan teslim olarak kabul gérmedigi acikca ifade edilmisgtir.
Yonetmelik md. 9/5’te ise malin teslimi ile hizmet ifasi-
nin birlikte yapildig: s6zlesmelerde mal teslimine iligkin
cayma hakki hiikiimleri uygulanacag belirtilmis.
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this, i) in goods subject to single order but separately
delivered, the last goods’ delivery date, ii) in goods with
multiple parts, he last part’s’ delivery date, iii) in regu-
lar delivery of goods over a period of time, the delivery
date of the first good will be taken as a basis on 14 day of
period. The Article 9/4 of the Regulation clearly explains
that delivery to carrier (cargo, messenger ext.) does not
mean delivery to consumer. In the Article 9/5 of the Reg-
ulation it is stated that, in contracts such as delivery of
goods and performance services made together, right of
cancellation about good delivery will be used.

The Regulation also includes some detailed provisions
about the right of withdrawal. These issues will be men-
tioned here below.

2. Incomplete Information

If the seller/provider fulfills the obligation to inform
about the right to withdraw deficiently, the Article 10 of

b8
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s o

Cayma hakkina iligkin olarak ayrintih diizenlemelere
Yonetmeligin devami maddelerinde yer verilmektedir.
Asagidabu hususlara deginilecektir.

2) Eksik Bilgilendirme

Satici/saglayici, cayma hakkina iligkin bilgilendirme
yikiimliiliigiini eksik bir seklide yerine getirirse, Yo-
netmelik md. 10 uyarinca tiiketici lehine farkl bir siire
diizenlemesi mevcuttur. Boyle bir durumda, tiiketici 14
giinliik siireyle bagli olmayip, 14 giinliik olagan cayma
siiresinin bittigi tarihten itibaren bir y1l sonrasina kadar
cayma hakkini kullanabilecektir. Eksik bilgi tamam-
lanana kadar tiiketici, s6z konusu zaman zarfl icinde
herhangi bir zamanda cayma hakkini kullanabilecektir.
Eger eksik bilgi, ilgili zaman zarfi icinde tamamlandiysa,
14 giinliik siire isbu tamamlama tarihinden itibaren tek-
rar iglemeye baglayacaktir. Belirtmek gerekir ki, eksik
bilgilendirme yapilmadigina yonelik ispat kiilfeti, satici-
ya/saglayiciya yiiklenmistir.
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the Regulation includes a different time regulation for
consumers’ favor. In this case, consumer is no longer
engaged to this 14 days and from the expiration of the
14 day of period of right of withdrawal, consumer will be
able to use the right of withdrawal in 1 year. Consumer
may use the right of withdrawal anytime during afore-
said time period until the the missing information has
been completed. If the missing information has been
completed in this subjected time-period, the 14 day of
period will start again from completion date. It should
be noted that, the burden of proof on incomplete infor-
mation is undertaked by seller/provider.

3. Use of the Right

According to the Article 11 of the Regulation, the notifi-
cation that the right of withdrawal has been used shall
be directed to the seller or the provider in writing or via
permanent data store. In the Annex of the Regulation,
an example withdrawal form (“Form”) has been provid-
ed/given. The consumer can use this Form when using

3) Hakkin Kullanim

Yonetmelik md.11 uyarmnca cayma hakkinin kullanil-
diginin bildirimi, siiresi icinde yazili olarak veya kalic
veri saklayicisi ile saticiya/saglayiciya yoneltilir. Hakkin
kullanimi i¢in Yonetmelik’in EK’inde yer verilmis 6érnek
cayma formu (“Form”) mevcuttur. Tiiketici cayma hak-
ki1 kullanirken bu Form’u kullanilabilecegi gibi, cayma
kararini bildiren acik bir beyanda da bulunabilir. Eger sa-
tici/saglayic, internet sitesi lizerinden cayma hakkinin
kullamimina y6nelik bir imkan saglamigsa, Yonetmelik
md. 11/2 uyarinca ilgili cayma talebinin kendilerine ulag-
tigina yonelik teyit bilgisini derhal tiiketiciye iletmek
zorundadir. Sesli iletigim yoluyla kurulan mesafeli s6z-
lesmelerde ise, Yonetmelik Madde 11/3 uyarinca Form
en gec mal teslimine veya hizmet ifasina kadar tiiketiciye
gonderilmelidir. Tiiketici bu tiir satislarda da cayma hak-
kini kullanmak i¢in bu formu kullanabilecegi gibi cayma
kararini bildiren ac¢ik bir beyanda da bulunabilir. Burada
cayma hakkinin kullanimina dair ispat kiilfeti Yonetme-
lik md. 11/4 uyarinca tiiketiciye yiiklenmistir.
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the right of withdrawal, also the consumer can make a
clear statement which states the decision of withdraw.
If the seller/provider provides an opportunity to use the
right of withdrawal via website, as the Article 11/2 of the
Regulation stated, the consumer must immediately con-
vey the confirmation information that the request for
withdrawal has reached them. In distance contracts es-
tablished by voice communication, in accordance with
the Article 11/3 of the Regulation, the form must be sent
to consumer up to the latest delivery of goods or until
the services has been performed. Also in such sales, con-
sumer can use this Form when using the right to with-
draw or the consumer can make a clear statement about
withdrawal. In that case, the burden of proof about the
use of the right of withdrawal is undertaken by consum-
er according to the Article 11/4 of the Regulation.

4. Consumer’s and Seller’s/Provider’s Obliga-
tions In Case Of Withdrawal

According to the Regulation, both the seller and the con-
sumer have a number of obligations which are about the
proper use of the right of withdrawal. While the obliga-
tions of the provider/seller have been regulated under
the Article 12; consumers’ obligations have been regu-
lated under the Article 13.

As to begin with the seller/providers’ obligations; ac-
cording to the Article 12 of the Regulation, seller/pro-
vider is obliged to i) return all the payments obtained
from the consumers within 14 days from the date on
which the notice of withdrawal request, ii) make all re-
funds, at once and without charge or obligation, with the
same payment tool that the consumer has used when
purchasing the goods or service (If the payment is made
by credit card, it must be returned by credit card, if the
account transfer is made, it must be done in the same
way ete.) , iii) return the good with the carrier specified
in the preliminary information or no firm is specified
as a carrier to assume the back charges and in such case
that the carrier has no brunch where the consumer lo-
cates, to receive the good from the consumer.

According to the Article 13 of the Regulation, consum-
ers’ obligation is to send the contract goods back to the
seller/provider within 10 days from the withdrawal noti-
fication. The date as to be based in here, is not the date of
manifest but the date of notification has been sent. The
responsibility arising from the changes and deteriora-
tion occurred on the good within the time that the good

4) Cayma Halinde Saticinin/Saglayicinin ve Tii-
keticinin Yiikiimliiliikleri

Yonetmelik, cayma hakkinin usuliine uygun olarak kul-
lamilmasi halinde gerek saticiya/saglayiciya, gerekse tii-
keticiye birtakim yiikiimliiliikler yiiklemistir. Saticinin/
saglayicinin yiikiimliiliikleri md. 12°de tahtinda diizen-
lenmigken tiiketicinin yiikiimliiliikkleri ise md.13’te dii-
zenlenmigtir.

Satici/saglayicinin  yiikiimliiliiklerinden baslanacak
olursa; Yonetmelik md 12’ye gore, satici/saglayici, (i)
cayma bildiriminin kendisine ulagtig1 tarihten itibaren
14 giin icinde tiiketiciye teslim masraflar1 da dahil ol-
mak iizere tiiketiciden tahsil edilen tiim 6demeleri iade
etmek, (i) tiim iadeleri tiiketicinin mali/hizmeti satin
alirken kullandig1 6deme aracina uygun bicimde (6rn.
kredi kart: ile tahsilat yapilmigsa karta iade yapilmali,
hesaptan havale ile 6deme alindiysa iadesi aym sekil-
de yapilmaly), tiiketiciye masraf veya yiiktimliliik ya-
ratmaksizin, tek seferde yapmak, (iii) Yonetmelik md.
5/1(g) uyarinca 6n bilgilendirmede belirtilen tasiyici ile
malin geri gonderilmesi veya tagiyici olarak herhangi bir
firmanin belirtilmemesi halinde iade masraflarini iist-
lenmek ve ilgili tagiyicinin tiiketicinin bulundugu yerde
subesi olmadig1 takdirde malin tiiketiciden teslim alin-
masini saglamak yilikiimliidiir.

Tiiketicinin yiikiimliiliigii ise md. 13’e gore, cayma hak-
kinin kullanildiginin saticiya/saglayiciya bildiriminden
itibaren 10 giin icinde s6zlesme konusu mallari saticrya/
saglayiciya geri gondermektir. Burada esas alinacak ta-
rih, teblig tarihi degil, bildirimin yoneltildigi tarihidir.
Yonetmelik md. 13/2 uyarinca ise, malin cayma siiresi
esnasinda tiiketicide kaldig siire icinde malda meyda-
na gelen degisiklik ve bozulmalardan dogan sorumluluk
diizenlenmistir. Buna gore, tiiketici, cayma siiresi icinde
maly, isleyisine, teknik 6zelliklerine ve kullanim talimat-
larina uygun bir sekilde kullandig: takdirde meydana
gelen degisiklik ve bozulmalardan sorumlu tutulamaya-
caktir. Aksi takdirde tiiketici sorumlu olacaktir.

5) Cayma Hakkinin Kullaniminin Yan Sé6zlesme-
lere Etkisi

Yonetmelik md. 14 uyarinca, tiiketici mesafeli sozles-
meden usuliine uygun olarak caydiginda, mesafeli s6z-
lesmeyle iligkili olarak tiiketiciye ilaveten saglanan yan
sozlesmeler de masrafsiz, cezasiz ve tazminatsiz olarak
sona erecektir. Bunun istisnasi, TKHK md. 30’da diizen-
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kept by the consumer during the period of withdrawal,
has been regulated under Article 13/2 of the Regulation.
According to said provision, if the consumer uses the
goods in accordance with its operation, technical speci-
fications and use instructions, he shall not be responsi-
ble for changes and deterioraton occurred. Otherwise,
the consumer shall be responsible.

5. Effect of the Right of Withdrawal to the Side
Contracts

According to the Article 14 of the Regulation, when the
consumer withdraws properly from the distance con-
tracts, the side contracts provided to the consumer ad-
ditionally related to the distance contracts will end up
with no expense, penalty or compensation. Linked loans
which are mentioned in the Article 30 of the LOPC, is an
exception to this. If a third party, except from the seller/
provider, involves the contract, they must announce to
the seller/provide that the side contracts came to the
conclusion the conclusion.

6. Exceptions

Unless otherwise agreed on, the contracts that the right
of withdrawal cannot be used by the consumer have
been regulated in the article 15 of the Regulation. These
exceptional contracts are listed below as 10 subclauses.

a) Contracts that the price changes based on the fi-
nancial fluctiations or contracts with regard to the
goods or services that are not under the control of
the seller. (oil, distance contracts involving the sale
of some agricultural or mining products)

b) Commodity contracts prepared in line with con-
sumer’s requests or personal needs (distance con-
tract established via a phone call for sewing a trou-
ser)

¢) Contracts for delivery of the goods that can be
quickly deteriorated or whose expiration date may
pass quickly.(distance contracts for food delivery)

d) Contracts for goods that are unsuitable for deliv-
ery in terms of hygiene and health because of open-
ing packaging materials such as packaging, tape,
seal, after delivery. (Contracts for delivery of bever-
ages etc.)

lenen bagh kredilerdir. Eger yan sozlesmelerde satici/
saglayic1 diginda ticlincii bir kisinin de taraf olma hali
s6z konusu ise, saticiya/saglayiciya bu kisilere yan soz-
lesmelerin sona erdigini bildirmekle yiikiimliidiir.

6) istisnalar

Yonetmelik md. 15’te tiiketicinin aksi kararlagtirilma-
dikca cayma hakkinm kullanmayacagi sézlesmeler dii-
zenlenmigtir. Bu istisnai s6zlesmeler, 10 bent halinde
sayllmigtir:®

a. Fiyati finansal piyasalardaki dalgalanmalara bagh
olarak degisen ve satic1 veya saglayicinin kontroliin-
de olmayan mal veya hizmetlere iligkin s6zlesmeler
(6rn. petrol, bazi tarim ve maden {iriinlerinin sati-
mina yonelik mesafeli s6zlesmeler),

b. Tiiketicinin istekleri veya kisisel ihtiyaclar1 dog-
rultusunda hazirlanan mallara iligkin sézlesmeler
(6rn. bir terziyle telefon vasitasiyla akdedilen pan-
tolon dikimine y6nelik mesafeli sozlesme),

c. Cabuk bozulabilen veya son kullanma tarihi gece-
bilecek mallarin teslimine iligkin sdzlesmeler (6rn.
birtakim gida maddelerinin teslimine yonelik me-
safeli sozlesmeler),

d. tesliminden sonra ambalaj, bant, miihiir, paket
gibi koruyucu 11 unsurlar1 acilmis olan mallardan;
iadesi saglik ve hijyen acisindan uygun olmayanla-
rin teslimine iligkin s6zlesmeler (6rn. birtakim ice-
ceklerin teslimine yonelik mesafeli s6zlesmeler),

e. Tesliminden sonra bagka iiriinlerle karigan ve do-
gas1 geregi ayristirilmasi miimkiin olmayan mallara
iligkin s6zlesmeler,

f. Malin tesliminden sonra ambalaj, bant, miihiir,
paket gibi koruyucu unsurlar: agilmig olmasi halin-
de maddi ortamda sunulan kitap, dijital icerik ve bil-
gisayar sarf malzemelerine iliskin s6zlesmeler,

g. Abonelik s6zlesmesi kapsaminda saglananlar di-
sinda, gazete ve dergi gibi siireli yayinlarin teslimine
iligkin sozlesmeler (6rn. bir defaya mahsus olarak
dergi siparisi),

h. Belirli bir tarihte veya donemde yapilmas1 ge-
reken, konaklama, esya tagima, araba kiralama,
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e) Contracts regarding the goods that are mixed

with other products after delivery and can not be
separated by its nature.

f) Contracts regarding the boks, digital content and
computer equipments submitted in the physical
environment in the event that protective materials
such as package, tape, seal are opened

g) Contracts regarding the delivery of periodicals
such as magazines, newspapers other than those
covered by the subscription agreement. (one-off
magazine order)

h) Contracts regarding the evaluation of leisure
time and that should be made for a spesific date
such as accommodation, car rental, transport of
goods, entertainment and food and beverage supply
(Distance contracts with the campaign etc.)

yiyecek-icecek tedariki ve eglence veya dinlenme

amactyla yapilan bog zamanin degerlendirilmesine
iligkin s6zlesmeler (6rn. kampanyalar dahilinde ya-
pilan mesafeli sézlesmeler),

i. Elektronik ortamda aninda ifa edilen hizmetler
veya tiiketiciye aninda teslim edilen gayrimaddi
mallara iligkin s6zlesmeler,

j. Cayma hakki siiresi sona ermeden Once, tiiketici-
nin onayui ile ifasina baglanan hizmetlere iligkin s6z-
lesmeler.

C.Diger Hiikiimler
1) ifa ve Teslim

Yonetmelik md. 16'da, mesafeli s6zlesmenin ifasi ve bir
mal satimi s6z konusu ise ilgili malin teslimi hususla-
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i) Contracts regarding the immaterial goods deliv-
ered to the consumer instantly or the services that
are performed instantly in the electronic environ-
ment

j) Contracts regarding the services that are per-
formed with the aprroval of the consumer before
the expiration of withdrawal period

C. Other Provisions
1. Performance and Delivery

The performance of distance contract and the delivery
of the concerned goods in case any sale of good is a sub-
ject matter, have been regulated under the Article 16
of the Regulation. According to the Article 16/1 of the
Regulation, in distance contracts, the seller/provider
is obliged to complete the performance of the contract,
within the time promised. In sale of goods, the duration

rin iligkin diizenlenmeler mevcuttur. Yonetmelik md.
16/1 uyarinca satici/saglayici, mesafeli sézlesmede tii-
keticinin sipariginin kendisine ulagmasindan itibaren,
taahhiit ettigi siire icinde s6zlesmenin ifasini tamam-
lamakla yiikiimliidiir. Mal satiglarinda, s6zlesmenin ifa
siiresi, bagka bir deyisle malin teslim siiresi azami olarak
30 giindiir. S6zlesmenin taahhiit edilen siirede ifa edil-
memesi veya malin tesliminin zamaninda yapilmamasi
halinde, tiiketiciye Yonetmelik md. 16/2 uyarinca soz-
lesmeyi tek tarafli olarak feshetme hakki tanminmigtir.
Tiiketici bu hakkimi kullandig: takdirde satici/saglayici,
teslimat masraflar1 ve kanuni faiz de dahil olmak iize-
re tahsil ettigi tiim 6demeleri tiiketiciye iade etmek ve
mesafeli sozlesmeyle iligkili olarak kendi zilyedinde
tiiketiciyi borg¢ altina sokacak kiymetli evrak, senet gibi
belgeler bulunduruyorsa bunlar: iade etmekle yiikiimlii
olacaktir.

Siparis konusu mal ya da hizmet ediminin yerine geti-
rilmesinin imkansizlastig1 hallerde ise satici/saglayici,
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for performing a contract, in other words the duration
of delivery of goods, is maximum 30 days. In the event
that the contract can not be performed within the time
promised or the good can not be delivered on time, as
per the Article 16/2 of the Regulation, the consumer is
entitled to terminate the contract unilaterally. In case
the consumer uses his right to terminate the contract,
the seller/provider is obliged to return all payments re-
ceived including the delivery costs and legal interest and
toreturn the documents such as valuable papers or com-
merecial papers, if he has regarding the distance contract.

If it is impossible to perform the service or the good sub-
ject to the order, the seller/provider is obliged to inform
the consumer in 3 days as of the date he find out the situ-
ation, in writing or via permanent data store, as per the
Article 16/4 of the Regulation. And also, all payments
made by consumer including delivery costs must be re-
turned within 14 days. However, it is clearly stated in the
Regulation that the case of “goods being out of stock”
can not be considered as impossibility of performance.

2. Damage Responsibility

In the Article 17 of the Regulation, the responsibility
of the seller/provider arising from the delivery losses
has been regulated. The liability of the seller/provider
for the damages arising during the period of delivery, is
limited with the losses and the damages incurred until
the delivery of the goods to the consumer or the third
parties designated by him. Also there is an exception for
this damage responsibility. If the consumer requests a
carrier other than the one (cargo, courier company etc.)
determined by the seller for the delivery of the good to
himself, the seller’s liability/responsibility ends up with
the delivery to the carrier.

3. Phone Usage Fee

In the Article 18 of the Regulation, there is an important
regulation in favor of the consumer concerning the es-
tablishment of the telephone line by the seller or provid-
er in order for the customers to communicate. In cases
where the telephone lines are used by the consumer, in
order to avoid the consumer to pay a fee on a high tariff,
it is regulated that the fees shall be determined at most
on the basis of ordinary tariff.

Yonetmelik 16/4 uyarinca bu durumu 6grendigi tarih-
ten itibaren 3 giin icinde yazili olarak veya kalic1 veri
saklayicisi ile tiiketiciye bildirmelidir. Bunun yani sira,
tiiketici tarafindan yapilan tiim 6demeler teslimat mas-
raflariyla birlikte en gec 14 giin icinde iade edilmelidir.
“Malin stokta bulunmamas1” halinin ise mesafeli soz-
lesme bakimindan ifanin imkéansizlagmasi olarak kabul
edilemeyecegi Yonetmelik'te acikca ifade edilmektedir.

2) Zarar Sorumlulugu

Yonetmelik md.17/de, saticinin/saglayicinin teslim za-
rarlarindan sorumlulugu diizenlenmektedir. Saticinin/
saglayicinin teslim siireci esnasinda dogan zararlardan
sorumlulugu, malin tiiketiciye veya onun belirleyecegi
ticlincii kisiye teslimine kadar olugan kayip ve zarar-
larla simirlandirilmigtir. Bu zarar sorumluluguna bir de
istisna getirilmistir. Eger tiiketici, saticinin/saglayicinin
belirledigi tasiyici (6rn. kargo, kurye firmasy) disinda
bagka bir tasiyiciyla kendisine teslimini talep ederse,
saticinin/saglayicinin sorumlulugu tagiyiciya teslimle
beraber sonlanmaktadir.

3) Telefon Kullanim Ucreti

Yonetmelik md. 18de, tiiketicilerin iletisime gegebil-
mesi icin satici1 veya saglayici tarafindan bir telefon
hatt1 tahsis edilmesi durumuna iligkin tiiketici lehine
onem arz eden bir diizenleme mevcuttur. S6z konusu
telefon hatlarinin tiiketici tarafindan kullamildig1 hal-
lerde, tiiketicinin dakika bagina isleyen yiiksek bir tarife
iizerinden iicret 6demesinin 6niine gecebilmek icin, bu
ticretlerin en fazla olagan ficret tarifesi iizerinden tesis
edilmesi diizenlenmisgtir.

4) ilave Odemeler

Yo6netmelik md. 19°da tiiketiciden mesafeli s6zlesmelere
yonelik olarak esas bedel haricinde ilave bedellerin talep
edilebilmesi, tiiketicinin acik onayina tabi kilinmigtir.
Ilave 6deme yiikiimliiliigii doguran seceneklerin kendi-
liginden secili olarak sunulmug olmasi hallerinde dahi
satici/saglayicy, tiiketici bunlardan 6tiirii ilave 6demede
bulunmus ise ilgili ilave 6demeleri derhal iade etmekle
yiikiimliidiir. Ornegin; internet iizerinden aligverislerde
tiiketiciye ilave 6deme yiikiimliiliigii doguran birtakim
ek hizmetlerin kendiliginden igaretli olarak ekrana gel-
mesi ve esas bedele ek 6demeler getirmesi durumunda
tliketici bunlar i¢in bir 6deme yaptiysa; satici/saglayici
yapilan 6demeyi derhal iade edecektir.
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4. Additional Payments

In the Article 19 of the Regulation, the request for an ad-
ditional price from the consumer in addition to the base
pay, regarding the distance contracts, is subjected to the
explicit approval of the consumer. Even for the cases
that the options, which impose an additional obligation
to pay, are submitted automatically selected by itself, the
seller/provider shall immediately return the additional
payments if any additional payment has been paid by
the consumer. For instance, in the event that several ad-
ditional services, which impose an additional payment
obligation on the consumer, are appeared on the screen
as automatically selected by itself and the consumer has
made any additional payment, the seller/provider shall
immediately return the payment made.

5. Storage of Information and Documents

The Article 20/1 of the Regulation is imposed an obliga-
tion that the seller/provider shall keep all the informa-
tion and documents regarding the each of the opera-
tions (e.g. delivery etc.) for 3 years. Similarly, as per the
Article 20/2 of the Regulation, those who mediate the
establishment of the distance contract by using remote
communication tools (e.g. mobile phone) shall keep the
records for 3 years and these mediators are obliged to
give the mentioned records to the related institution,
organization and consumers upon request. In addition,
pursuant to the Article 20/3 of the Regulation, the sell-
er/provider is obliged to prove that the intangible goods
delivered to consumer electronically or the services be-
ing performed are free from defects.

IV. THE RELATION BETWEEN ELECTRONIC CON-
TRACTS ESTABLISHED IN THE INTERNET ENVI-
RONMENT AND DISTANCE CONTRACTS

Itis seen that sometimes contracts established in the in-
ternet environment are used as synonyms with distance
contracts or named as a type of distance contracts. In
fact; contracts concluded in the internet environment,
even generally speaking electronic contracts and dis-
tance contracts are different concepts. The contracts
that have fulfilled the conditions regulated in the code
are considered as distance contracts. If any of these
conditions is deficient, we cannot mention the distance
contract. There is not a distance contract due to the
lack of conditions while the parties conclude contracts
online and separately after face-to-face negotiation or

5) Bilgi ve Belgelerin Saklanmasi

Yonetmelik md. 20/1, satici/saglayiciya her bir isleme
(6rn. cayma hakki bilgilendirme, teslimat vb.) iligkin her
tiirlii bilgi ve belgeyi 3 yil siireyle saklama yiikiimliiliigii
getirilmigtir. Yonetmelik md. 20/2 ise uzaktan iletisim
araclarinin (6rn. telefon) kullanilmasi suretiyle mesafeli
sozlesme kurulumuna aracilik edenlere de 3 yil siire-
li olarak kayitlar1 saklama yiikiimliiliigii getirmis ve bu
aracilar, talep tizerine bunlar ilgili kurum, kurulus ve
tiiketicilere vermekle yiikiimlii kihnmigtir. Ayrica, Yo-
netmelik md. 20/3’te elektronik ortamda tiiketiciye tes-
lim edilen gayrimaddi mallarin veya ifa edilen hizmetle-
rin ayipsiz oldugunu ispat kiilfeti ise saticiya/saglayiciya
yiiklenmisgtir.

IV. INTERNET ORTAMINDA KURULAN ELEKTRO-
NIK SOZLESMENIN MESAFELI SOZLESME iLE
iLisKisi

Internet ortaminda kurulan sézlesmelerin bazen me-
safeli sdzlesmeler ile es anlamda kullanildig) ya da me-
safeli s6zlesmelerin bir tiirii olarak adlandirildig: goriil-
mektedir. Oysa internet ortaminda kurulan sézlesme ve
hatta daha genis anlamda elektronik sézlesme kavram-
lar1 ile mesafeli s6zlesme kavramlar: birbirinden farkh
kavramlardir. Kanunda 6ngoriilen s6z konusu kogullar:
tasiyan sdzlesmeler, mesafeli s6zlesme olarak kabul edi-
lir. Bu kosullardan biri eksik oldugunda mesafeli soz-
lesmeden so6z edilemez. Miizakere agamasini yiiz yiize
gerceklestirdikten sonra ayrilan ve internet iizerinden
sozlesmeyi kuran taraflar arasinda ya da mallarin uzak-
tan pazarlanmasina iligkin bir sistem olmaksizin satici-
nin bir defaya mahsus internetten satis yapmasi duru-
munda kogullarin tiimii gerceklesmedigi icin mesafeli
bir s6zlesme yoktur; ama internet ortaminda kurulan
bir elektronik s6zlesme s6z konusudur. Dolayisiyla in-
ternet ortaminda kurulan her sézlesme, mesafeli s6z-
lesme degildir; ancak taraflarindan biri “tiiketici” ise ve
TKHK md.48/1'de diizenlenen diger kogullar: tagiyorsa
bir mesafeli s6zlesme s6z konusu olur.”

Uygulamada internet ortaminda kurulan elektronik
sozlesmelerin biiyiik bircogu bir mesafeli s6zlesmedir.
Ancak daha 6nce de belirtildigi gibi bu sézlegmelerin
mesafeli sozlesme olarak degerlendirilebilmesi icin
sozlesme iligkisinde taraflarindan birinin mutlaka “tii-
ketici” olmasi gereklidir. TKHK anlaminda, tiiketicinin
taraf olmadig bir s6zlesme, mesafeli s6zlesmelerin tiim
ozelliklerini tagisa bile TKHK anlaminda mesafeli s6z-
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when the seller makes an online sale just for once with-
out having any system related to the remote marketing
of the goods. However, in this case there is an electronic
contract which has been concluded online. Accordingly,
not every contract which has been concluded online is a
distance contract; but the contract can be considered as
a distance contract if one of the parties is a “consumer”
and has other conditions regulated in the article 48/1 of
the LOPC.

In practice, the majority of the electronic contracts con-
cluded in the internet environment are distance con-
tracts. However, as we mentioned previously, in order
to consider these contracts as distance contracts, one of
the parties must be a “consumer”. A contract where the
consumer is not a party, shall not be considered as a dis-
tance contract within the frame of the LOPC, even if it
fulfills every feature of a distance contract. Also, the sub-

lesme olarak degerlendirilemez.® Ayrica sézlesme ko-
nusunu, bir titketim mal ya da hizmet saglanmasi olus-
turmalidir. Nitekim alicinin tiiketici statiisiinde oldugu
hallerde; alicy, ticari veya mesleki bir amac giitmeksizin
yalnmizca mal veya hizmet almaya yonelik satic ile s6z-
lesme akdetmektedir.

Ozetle; e-ticaret sozlesmelerinin tamamimin mesafeli
sozlesmeler olarak diigiiniilmesi dogru degildir. Orne-
gin; “i§letme— Tiiketici Aras1 E- Ticaret (B2C)” seklinde-
ki e-ticaret tiirtinde, bir firmanin iiriin veya hizmetleri
web sayfalar tizerinden tiiketiciye sunulmakta, tiiketi-
ciden elektronik ortamda siparis alinmakta ve 6deme-
nin yapilmasi saglamaktadir veya bankacilik hizmetleri
miisterilere elektronik ortamda sunulmaktadir. Iste bu
e- ticaret tiirtinde alic1 her zaman tiiketicidir. Burada
tiiketiciler internet ortaminda aligveris yapmakta ve
boylelikle bir mesafeli s6zlesmeyi kabul edip hukukun
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ject of the contract must be a consumption product or a
service to be provided. As a matter of fact, in cases that
the buyer’s status is “consumer”; the buyer concludes a
contract with the seller without having any commercial
or professional purpose, just for being provided with
goods and services.

As a summary; it is not true to consider all of the e-com-
merce contracts as distance contracts. For instance; in
the type of e-commerce named as “Business-to-Con-
sumer E-Commerce (B2C)”, goods or services of the
firm are presented to the consumer via their website, an
order from the consumer is taken in the electronical en-
vironment and it is ensured that the payment is made or

mesafeli sézlesmelere iligkin diizenlemelerine tabi ol-
maktadir.

V. INTERNET ORTAMINDA MESAFELI SOZLES-
MELERIN KURULMASI VE HUKUM DOGURMASI

Internet ortaminda mesafeli sézlesmelerin kurulmasi ve
hiikiim ifade etmesi, diger s6zlesmeler gibi Tiirk Borclar
Kanunu (“TBK”) hiikiimlerine tabidir. Internet orta-
minda kurulan mesafeli sézlesmeler, hazir olmayanlar
arasinda kurulabilecegi gibi hazirlar arasinda da kuru-
labilir. Her ne kadar mesafeli s6zlesmelerdeki “mesafe”
kavramy, taraflarin yiiz yiize, ayni ortamda olmadiklari
anlamina gelse de; 6neri ve kabuliin hazirlar arasinda ol-
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banking services are presented to the consumers in the
electronical environment. In this kind of e-commerce
contracts, the buyer is always a consumer. In that case,
consumers shop online so they accept distance con-
tracts and become subjected to the provisions related to
distance contracts.

V. CONCLUDING DISTANCE CONTRACTS IN THE
INTERNET ENVIRONMENT AND THEIR ENTER-
ING INTO FORCE

Likewise the other contracts, concluding distance con-
tracts and their effectiveness are liable to the provisions
of the Turkish Code of Obligations (“TCO”). Distance

masi, taraflarin mutlaka yiiz yiize ayni ortamda olmala-
rin1 gerektirmemektedir. Taraflarin birbirlerinin beyan-
larini aninda 6grenebilecekleri bir ortamda bulunmalar:
halinde de soézlesme hazirlar arasinda kurulmaktadir.’
TBK md. 4/2'de acikea ifade edildigi tizere, telefon, bilgi-
sayar gibi iletisim saglayabilen araclarla dogrudan ileti-
sim sirasinda yapilan éneri hazir olanlar arasinda yapil-
muis sayllacaktir. Dolayisiyla taraflarin bilgisayar baginda
ayni anda -online- bir sekilde kargilikli irade beyanlarim
sunduklar1 sézlesmeler de hazirlar arasinda kurulan
mesafeli szlesmeler olarak kabul edilir.

Internet ortaminda kurulan mesafeli sézlesmeler, co-
gunlukla web sitesi {izerinden yapilan irade beyanlari
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contracts concluded online can be established both be-
tween present parties and absent parties. Although the
concept of “distance” in distance contracts means that
the parties are not face to face and not in the same en-
vironment; occurring the acceptance and proposal be-
tween the present parties does not mean that the parties
must be in a face to face environment. In such case that
the parties are in the same environment that they can
receive their declarations simultaneously, the contract
is concluded between present parties. The article 4/2 of
the TCO clearly indicates that the proposals made by de-
vices which provides communication such as telephone,
computer during direct communication are considered
as made between present parties. Thereby, contracts
where the parties simultaneously present online their
declarations of intention are considered as distance
contracts made between present parties.

Distance contracts made online are mostly concluded by
declarations presented on websites. The dominant opin-
ion that we have also agreed on shows that the contracts
concluded via websites are not concluded between pre-
sent parties since in that situation it can not be said that
the parties are mutually online at the same time. Also in
principle, in the contracts concluded via e-mail, the par-
ties are not mutually online so the declarations are con-
sidered as made between non present parties.

It is seen that there are different opinions as to whether
the sale of goods by indicating their price on the website
is an invitation to the proposal or the proposal itself.
It is more appropriate to make a decision based on the
principle of trust, considering the characteristics of the
tangible event, such as how the website operates and
how to order, rather than defining a general rule for the
presentation of goods on websites. However, in practice,

ile kurulmaktadir. Bizim de katildigimiz hakim goriis,
web sitesi iizerinden kurulan sézlesmelerin, hazir olma-
yanlar arasinda oldugu yoniindedir.!° Zira bu durumda
taraflari aym anda kargilikh olarak online oldugundan
soz edilemeyecektir. E-posta yoluyla kurulan s6zlesme-
lerde de kural olarak taraflar kargilikli olarak online ol-
madiklari icin, irade beyanlar: hazir olmayanlar arasin-
da yapilmig say1lmaktadir.”

Web sitesinde mallarin bedel gosterilerek satiga sunul-
masinin 6neri mi 6neriye davet mi oldugu konusunda da
farkh goriigler ileri stiriildiigii goriilmektedir. Internet
sitelerindeki mal sunumlarina iligkin olarak genel bir
kural koymaktansa internet sitesinin igleyisi, ne sekil-
de siparis verildigi gibi somut olayin 6zellikleri dikkate
alinarak gliven prensibi cercevesinde karar vermek daha
isabetlidir."* Ancak uygulamada tiiketici, genellikle, sipa-
rig sirasinda mesafeli sézlesmeye iliskin kabul kutusunu
tiklayarak sozlesmeyi tamamlamakta oldugundan inter-
net sitelerinde mallarin bedelleri gosterilerek sergilen-
mesi, daha ¢ok o6neri seklinde karsimiza cikmaktadir.
TBK md.8/2 uyarinca, tarife ve fiyat listesi gonderilmesi,
fiyat1 gosterilerek mal sergilenmesi gibi, aksi acik¢a an-
lagilmadikca 6neri olarak sayillmigtir.

Hazirlar arasinda s6zlesme, kabul beyaninda bulunuldu-
guan kurulur ve hitkiimlerini dogurur. Hazir olmayanlar
arasinda ise s6zlesme, TBK md. 5 uyarinca, kabul beya-
ninin 6neride bulunana vardigr an kurulur; TBK md. 11
uyarinca da, beyanin gonderildigi andan itibaren hiitkiim
ifade eder. Internet iizerinden hazirlar arasinda kurulan
sozlesmelerde, kabul beyaninda bulunuldugu anda be-
yan karg1 tarafa ulagir ve bu andan itibaren sézlesme ku-
rulmus ve hiikiim ifade etmeye baglar. Hazir olmayanlar
arasinda kurulan s6zlesmelerde, kabul beyani, muhata-
bin bagli oldugu sunucuda veya e-posta kutusunda onun

1Bozbel, p. 789.

21nal, 78; Yildirim, p. 68

3 internet Ortaminda Kurulan Mesafeli
Sézlesmelerde Tilketicinin Korunmasi, Yrd. Dog. Dr.
Ozge Uzun Kazmaci

4 Tiirk Tuketici Hukukunda Mesafeli Sézlesmeler,
Av. Alper Utas

5 Tiirk Titketici Hukukunda Mesafeli Szlesmeler,
Av. Alper Utas

6 For more examples: Tirk Tiketici Hukukunda
Mesafeli Stzlesmeler, Av. Alper Utas

Ozge Uzun Kazmaci

7Internet Ortaminda Kurulan Mesafeli
Sozlesmelerde Tiketicinin Korunmasi, Yrd. Dog. Dr.

8 Stzlesmelerin internet araciligiyla kurulmasi ve
gecerliligi/ Master Thesis/Olcay Kiiciikpehlivan

9 internet Ortaminda Kurulan Mesafeli

Sozlesmelerde Tiiketicinin Korunmasl,

Yrd. Doc. Dr. Ozge Uzun Kazmaci

10 Altinisik, p. 53; Demir, Mehmet, Mesafeli
Sozlesmelerin internet Uzerinden Kurulmasi, Ankara
2004, p. 223-224; Gezder, p. 114; Inal, p. 115; Kirca,

Cigdem, “internette Sozlesme Kurulmas?”,

Batider, C. XX, P. 4, Year 2000, p. 108; Sariakcali,
p. 43-44; Stzer, p. 109-111

11 Demir, s. 225; Gezder, p. 114; inal, p. 108;
Kirca, p. 107-108

12inal, p.131; Sarlakgall, p. 51; Yildirim, p. 118.
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consumers usually make contracts by clicking on the ac-
ceptance box in terms of distance contracts during the
order so, it is more likely that the goods exposed for sale
on the Internet by indicating their prices is commonly
accepted as a proposal. In accordance with the article
8/2 of the TCO, sending the list of tariffs and exposing
products with indicating their prices will be considered
as proposal unless otherwise is obviously understood.

A contract between two present parties is concluded and
enters into force at the moment when the declaration of
acceptance is made. However, the contract between ab-
sent parties is concluded, according to the article 5 of
the TCO, when the declaration of acceptance reaches
out the party who has proposed; as it is stated in the ar-
ticle 11 of the TCO, it enters into force from the moment
that the declaration has been made. In the contracts
concluded via Internet between two present parties, at
the moment the declaration of acceptance is made, the
declaration reaches the other party and from now on
the contract is concluded and enters into force. In the
contracts between two absent parties, the declaration of
acceptance is considered as reached when it gets saved
on aserver that the acceptor is connected to or its e-mail
box in a way that the related person can reach; it is not
necessary that the declaration is installed to the com-
puter. The moment that the declaration of acceptance
has been made is the moment when the declaration left
the computer by pressing the send button. From now on,
the declaration has got out of the sender’s control.

V1. CONCLUSION

Distance contracts are contracts concluded between
the parties through the use of remote communication
tools, until the moment that the contract has been con-

ulasabilecegi sekilde kaydedildigi anda varmig sayilir;
beyanin bilgisayara yiiklenmis olmasi gerekmez."* Kabul
beyaninin gonderildigi an ise génder tusuna basilarak
beyanin bilgisayardan ciktig1 andir. Bu andan itibaren
beyan, génderenin kontroliinden ¢ikmigtir.**

V1. SONUC

Mesafeli sozlesmeler; satic1 veya saglayici ile tiiketicinin
es zamanl fiziksel varlig1 olmaksizin, mal veya hizmet-
lerin uzaktan pazarlanmasina y6nelik olarak olusturul-
mus bir sistem ¢ercevesinde, taraflar arasinda s6zlesme-
nin kuruldugu ana kadar ve kuruldugu an da dahil olmak
iizere uzaktan iletisim araclarimin kullanilmasi suretiyle
kurulan sézlesmedir. E- ticaret tiirlerinden “igletme-tii-
ketici arasi e- ticaret’e (B2C)” iliskin s6zlesmeler, me-
safeli sozlesmelere 6rnek gosterilebilir. Tiiketicilerin
internet ortaminda yaptif1 elektronik sézlesmelerin
biiyiik bir cogunlugu mesafeli s6zlesmedir. Bu anlamda
tiiketiciler, tiiketici mevzuatindaki mesafeli s6zlesme-
lere iligkin diizenlemelere tabidir. Tiiketiciler e- ticaret
sozlesmeleri sayesinde satin almak istedikleri mal ve
hizmetleri bilgisayarlarindan veya cep telefonlarindan
inceleme ve siparis etme imkanina erigmistir. Tiiketici-
lere, oldukea kolaylik saglayan e- ticaretin faydalarindan
siiphe edilemez. Ancak satici- saglayici ve alicinin yiiz
ylize gelmeden, pazarlanan mal ve hizmet hakkinda fi-
ziken bilgi sahibi olmadan sézlesme yapmasinin cesitli
riskler tagidig1 da bir gercektir. Pazarlanan mal veya hiz-
metin vaat edilen kaliteyi tasimamasi, ayipli olmasi ve
malin gec gonderilmesi veya hi¢ gonderilmemesi ya da
hizmetin alinamamasi bahsi gecen risklerdendir. Bu se-
beple satici/saglayici - tiiketici iliskisinde hak ve yiikiim-
lilliiklerin kanunlar tahtinda belirlenmesi zaruri hale
gelmis ve mesafeli s6zlegmelere iligkin diizenlemelerin
tiikketici mevzuatinda yer almasi isabetli olmugstur. B
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cluded and including the moment it was set up, within
the framework of a system established for the remote
marketing of goods and services without the simultane-
ous presence of the seller or provider and the consum-
er. The contracts related to” Business-to-Consumer
E-Commerce (B2C)”, which is a type of e-commerce,
can be given as an example of distance contracts. The
majority of the electronic contracts made by the con-
sumers in the internet environment are distance con-
tracts. Within this content, the consumers are sub-
jected to the provisions related to distance contracts
in the consumer legislation. The consumers have the
opportunity to examine and order goods and services
that they want to buy by their phones or computers,
by virtues of e-contracts. The benefits of e-commerce
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which is pretty convenient for consumers, cannot be
doubted. However, it is also a fact that concluding a
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