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ABSTRACT

The enforcement of the rental agreement re-
lated provisions of the Turkish Code of Obli-
gations numbered 6098 which entered into
force on 01.07.2012, has been postponed for
8 years, in regard to the commercial rentals
whose lessee is a tradesman or a legal entity.
|t is important to determine under which con-
ditions these provisions containing a lot of un-
certainties will be postponed as well as which
provisions will be subject to postponement
and after that which provisions will be applied
to the legal gap occured, in case of the related
provision's postponement.
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OZET

01.07.2012 tarihinde yururlige giren 6098 sayili
Turk Borclar Kanunu'nun kira sézlesmesine ilis-
kin huktmlerinin yararlugt, kiracisi tacir veya
tUzel kisi olan isyeri kiralari bakimindan sekiz yil
streyle ertelenmistir. Pek cok belirsizlik iceren
bu htktmlerin hangi kosullar gerceklestiginde
erteleme kapsamina girecegi ve hangi hiikiim-
lerin ertelemeye tabi olacag), sonrasinda ise
ilgili hukmUn ertelenmesi durumunda meydana
gelen hukuki bosluga hangi htiktimlerin uygula-
nacaginin belirlenmesi 6nem arz eder.

ANAHTAR KELIMELER: Borclar Kanunu,
Turk Ticaret Kanunu, 6217 sayili Kanun, 6353
saylll Kanun, ertelenen hikamler, tacir, 6zel
hukuk tizel kisisi, kamu hukuku tlzel kisisi
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I. INTRODUCTION

FTER THE APPROVAL OF THE TURKISH CODE OF
Obligations numbered 6098 (“TCO”) by the
legislator and its publication in the Official
Gazette on 04.02.2011, it has been decided
that the provisional article 2 of the Code Re-
lated to the Amendments for Accelerating

the Judicial Services (“Code numbered 6217”) and the

articles 322, 324, 330, 339, 341, 342, 343, 345, 346 and 353

of the TCO will not be applied for 5 years starting from

01.07.2012 and, in rental agreements, the provisions of the

relevant agreement will be applied as part of the freedom

of contract concerning the subjects mentioned in the giv-
en articles. The said provisional article of the Code num-
bered 6217 has been found incorrect because of the fact
that it has been regulated considering the draft version of
thereferences made to TCO. In order to correct that error,
the article 53 of Code Related to the Amendments About

Some Codes and Statutory Decrees (“Code numbered

6353”) has been enacted by the legislator and the men-

tioned provision of amendment has entered into force by

being published in the Official Gazette numbered 28351.

The final version of the provisional article 2 of the Code
numbered 6217 after the amendment made by the Code
numbered 6353 is as follows:

PROVISIONAL ARTICLE 2- In office rentals where
the lessee is considered as a tradesman, within the
Turkish Commercial Code or a legal entity of civil
law or public law, the articles 328, 325, 331, 340, 342,
343, 344, 346 and 354 of the Turkish Code of Obliga-
tions numbered 6098 and dated 11/01/2011 will not
be applied for 8 years starting from 01/07/2012. In
this case, in rental agreements, the provisions of the
concerning agreement will be applied as part of the
freedom of contract concerning the subjects men-
tioned in the given articles. In cases where there is not
any provision in the rental agreement, the provisions
of the abrogated Code of Obligations will be applied.

As a result of the amendment, some postponed provi-
sions of the Code numbered 6217 have been removed
and replaced by new provisions (the articles 323, 325,
331, 340, 344 and 354) and the duration of postpone-
ment has been increased from 5 years to 8 years. Also, it
is mentioned that in case there isn’t any provision in the
agreement, the abrogated Code of Commerce (“Code
numbered 818”) will be applied.!

1. GiRIS

098 SAYILI TURK BORCLAR KANUNU’NUN (“TBK”) KA-

nun koyucu tarafindan kabul edilip 4 Subat

2011 tarihinde Resmi Gazete’de yayimlanma-

siin ardindan, ekonomik giicii elinde bulun-

duran aligveris merkezlerinin ve gayrimenkul

yatirimeilarinin baskilari ve talepleri dogrul-
tusunda 6217 sayil Yargi Hizmetlerinin Hizlandirilmasi
Amaciyla Baz1 Kanunlarda Degisiklik Yapilmasina Dair
Kanun’a (“6217 sayilh Kanun”) eklenen gecici 2. mad-
deile TBK'nin 322, 324, 330, 339, 341, 342, 343, 345, 346
ve 353’lincli maddelerinin 01.07.2012 tarihinden itiba-
ren 5 yil siireyle uygulanmayacagi ve kira sézlesmele-
rinde ilgili maddelerde belirtilmis olan konulara iligkin
olarak, sdzlesme serbestisi geregi, ilgili kira s6zlesmesi
hiikiimlerinin tatbik edilecegi hitkme baglanmigtir. 6217
say1l1 Kanun'un s6z konusu gecici maddesi, TBK’ya ya-
pilan atiflarin ilgili kanunun tasar1 asamasindaki hali
dikkate alinarak diizenlendiginden hatali bulunmustur.
Anilan hatanin giderilmesi amaciyla 6353 sayil1 Bazi Ka-
nun ve Kanun Hilkmiinde Kararnamelerde Degisiklik
Yapilmasina Dair Kanun’un 53. maddesi kanun koyucu
tarafindan kabul edilmigs ve s6z konusu degisiklik hiik-
mii 28351 sayil1 Resmi Gazete’de yayimlanarak yiiriirlii-
ge girmistir.

6217 sayil1 Kanun'un gecici 2. maddesi, 6353 sayil1 Ka-
nun ile yapilan diizeltme sonrasi su sekildedir:

GECICI MADDE 2 - Kiracimin Tiirk Ticaret Kanu-
nunda tacir olarak sayilan kisiler ile 6zel hukuk ve
kamu hukuku tiizel kisileri oldugu isyeri kiralarinda,
11/1/2011 tarihli ve 6098 sayili Tiirk Bor¢lar Kanu-
nunun 323, 325, 331, 340, 342, 343, 344, 346 ve 354
lincti maddeleri 1/7/2012 tarihinden itibaren 8 yl sii-
reyle uygulanmaz. Bu halde, kira s6zlesmelerinde bu
maddelerde belirtilmis olan konulara iliskin olarak
s6zlesme serbestisi geregi kira sozlesmesi hiikiimleri
tatbik olunur. Kira sozlesmelerinde hiikiim olmayan
hallerde miilga Bor¢lar Kanunu hiikiimleri uygulanur.

Degisiklik sonucunda 6217 sayii Kanun ile ertelenen
maddelerin bazilar1 cikartilip yerine yeni maddeler
(323,325, 331, 340, 344 ve 354’lincii maddeler) eklenmis
ve erteleme siiresi bes yi1ldan sekiz yila cikartilmigtir.
Ayrica, sozlesmede hiikiim bulunmadig: hallerde 818
sayili miilga Borclar Kanunu’nun (“818 sayil1 Kanun”)
uygulama alani bulacagi belirtilmistir.!
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In the first part of our article, the conditions in which
the postponement will take place have been stoled. our
work, afterwards the provisions which are subject to
postponement have been seperately examined and our
review about the concerning provision has been includ-
ed. In the conclusion part, the general review regarding
the concerning provisions has been summarized in total.

Il. CONDITIONS OF POSTPONEMENT

Itis an important issue to determine for whom the post-
poned provisions of TCO will be applicable. For this
reason, the conditions of postponement should be well
understood.

The provisions which have been postponed until 2020
will be subject to postponement in case the lessee is
a tradesman as described in the Turkish Commercial
Code numbered 6102 (“T'CC”) or a legal entity of pri-
vate law or public law and the subject of the rental con-
tract is an office. The meaning of these terms are ex-
plained below.

Calismamizda ilk olarak ertelemenin hangi sartlarda

gerceklesecegi ele alinmig, daha sonra ertelemeye tabi
hiikiimler ayr1 ayr1 incelenmis ve ilgili hitkme iligkin de-
gerlendirmelerimize yer verilmistir. Sonu¢ kisminda ise
ilgili hiikiimlere iligkin durum degerlendirmesi bir bii-
tlin olarak 6zetlenmisgtir.

Il. ERTELEME KOSULLARI

TBK'nin ertelenen hiikiimlerinin kimler acisindan uy-
gulama alani bulacag: cok 6nemli ve dogru tespit edil-
mesi gereken bir husustur. Bu nedenle erteleme kogul-
larinin neler oldugunun iyi anlagilmasi gerekmektedir.

2020 yilina kadar yiiriirliigii ertelenen hiikiimler, kira-
cinin 6102 sayili Tiirk Ticaret Kanunu (“TTK”) uyarin-
ca tacir sayilan kisilerden ya da 6zel hukuk veya kamu
hukuku tiizel kisilerinden olmas: ve igyeri kirasinin s6z
konusu olmas1 halinde ertelemeye tabi olacaktir. Bu
kavramlardan ne anlagilmasi gerektigi asagida aciklan-
mugtir.
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A. Lessee Being a Tradesman or a Legal Entity

Inorderto be able to postpone the postponed provisions
of the TCO, firstly the lessee is required to be a trades-
man as described in the TCC or a private or publice legal
entity. In this context, legal entities of private law (joint
stock companies, limited liability companies, common-
dite companies, cooperatives, associations, foundations)
and legal entities of public law (public administrations
and public institutions) will be a part of the postpone-
ment.

The provisions regarding the tradesman are regulated
between the articles 12 and 16 of the TCC. According to
Art. 12, “Any person managing a commercial business,
even partly, on his own behalf is called tradesman.” 1t is
clear that those who can be considered as tradesmen ac-
cording to this description will be within the scope of the
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A. Kiracinin Tacir veya Tiizel Kisi Olmasi

TBK’nin ertelenen kira hiikiimlerine iligkin olarak er-
telemenin miimkiin olabilmesi i¢in éncelikle kiracinin
TTK hiikiimleri geregince tacir sayilan kisilerden ya
da 6zel hukuk veya kamu hukuku tiizel kisilerinden ol-
masl gereklidir. Bu bakimdan, 6zel hukuk tiizel kisileri
(anonim sirketler, limited sirketler, komandit sirketler,
kollektif sirketler, kooperatifler dernekler, vakiflar) ile
kamu hukuku tiizel kisilerinin (kamu idareleri ve kamu
kurumlar1) erteleme kapsamina girecegi sdylenebile-
cektir.

TTK’da tacire iligkin hiikiimler 12 ila 16. maddeler ara-
sinda diizenlenmisgtir. Tlgili kanunda yer alan tacir ta-
nimu su sekildedir: “Bir ticari isletmeyi, kismen de olsa,
kendi adina isleten kigiye tacir denir.” Bahsi gecen tanim
uyarinca tacir sayilabileceklerin erteleme kapsamina
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postponement. On the other hand, according to the sec-
ond clause of the Art. 12, “A person who has declared to
the public by circulars, newspapers, radio, television and
other means of publication that he established and opened
a commercial business, or has declared the situtation by
registering his business to the Trade Registry, will still
be considered as a tradesman even if he has not actually
started running the business yet.” According to Inceoglu,
the people mentioned in the second clause should also
be considered within the scope of the postponement.?

Additionally, it is mentioned in the third clause of the
same article that,“A person who has opened a commer-
cial business and who is acting on his own behalf, on be-
half of an ordinary company or another company which
is not considered legally valid for any reason will be liable
to third paties as if he is a tradesman.” The people men-
tioned in this clause are liable to third parties as if they
are tradesmen but they are not considered as trades-
men, as understood from the wording of the clause. For
this reason, they are not subject to the postponement.

On the other hand, the postponed provisions related to
the office rentals where the lessee is an artisan will not
be taken into consideration since the artisans are not
considered as tradesmen according to the description in
the Art. 15 of the TCC.

The tradesman can be a real person as well as a legal
entity. It is stated in the Art. 16 of the TCC titled legal
entities that “Commercial companies and foundations
and associations which are managing a commercial busi-
ness in order to fulfill their mission and the Government
as to be governed by civil law provisions according to its
founding legislation or to be managed commercially, pri-
vate provincial administration, municipality, village and
other institutions and foundations established by public
legal entities are also considered as a tradesman.” Legal
entities including commercial companies and founda-
tions and associations which are managing a commer-
cial business for fulfilling their mission are considered
as tradesmen and are subject to the postponement if the
subject of the rental is office rental.

B. Contract Being Related to Office Rental

Another condition of the postponement is the subject
of the rental being an office rental. Office rental is not
described in the TCO. The common opinion in the doc-
trin defines the office as the place where the people con-

girdigi siiphesizdir. Ote yandan aymi kanunun 12. mad-
desinin ikinci fikrasina gore, “Bir ticari igletmeyi kurup
actiginy, sirkiiler, gazete, radyo, televizyon ve diger ilan
araglaryla halka bildirmis veya isletmesini ticaret sici-
line tescil ettirerek durumu ilan etmis olan kimse, fiilen
isletmeye baslamans olsa bile tacir sayilu”. Inceoglu'na
gore ikinci fikrada belirtilen kigiler de erteleme kapsa-
minda kabul edilmelidir.?

Bununla beraber, ayni hitkmiin {i¢iincii fikrasinda, “Bir
ticari igletme a¢mus gibi, ister kendi adina, ister adi bir
sirket veya her ne suretle olursa olsun hukuken var sa-
yilmayan diger bir sirket adina ortak sifatiyla islemlerde
bulunan kimse, tyiniyetli ticiincii kisilere karsi tacir gibi
sorumlu olur.” ifadesi yer almaktadir. lgili fikranin laf-
zindan da anlagilacagi iizere, bu fikrada belirtilen kisiler
iyiniyetliticlincii kigilere kars tacir gibi sorumlu olmak-
ta, ancak tacir sayilmamakta ve bu bakimdan erteleme
kapsamina girmemektedir.

Ote yandan, esnaflar TTK m. 15’te yer alan tanim uya-
rinca tacir sayilmadiklarindan, esnafin kiraci oldugu
igyeri kiralar1 bakimindan erteleme hiikiimleri dikkate
alinmayacaktir.

Tacir, gercek kisi olabilecegi gibi tiizel kisi de olabilir.
Yine TTK'nin tiizel kisiler baghkl 16. maddesi, “Ticaret
sirketleriyle, amacinavarmak igin ticari bir isletme isleten
vakiflar, dernekler ve kendi kurulug kanunlart geregince
ozel hukuk hiikiimlerine gore yonetilmek veya ticari sekil-
de isletilmek tlizere Devlet, il 0zel idaresi, belediye ve koy
ile diger kamu tiizel kisileri tarqafindan kurulan kurum ve
kuruluglar da tacir sayilirlar.” hitkmiini haizdir. Tiizel
kisilerden ticaret sirketleri ve amacina ulagsmak i¢in ti-
cari igletme isleten dernek ve vakiflar tacir sayilirlar ve
kiranin konusu igyeri kirasi ise ertelemeye tabidirler.

B. S6zlesmenin isveri Kirasina iliskin Olmasi

Ertelemenin bir diger kosulu ise kira s6zlesmesinin ko-
nusunun igyeri kiras1 olmasidir. Kanun igyeri kirasini
tamimlamamugtir. Ancak 6gretide baskin goriis, isyerini,
kisinin ticari, sinai, ekonomik ve mesleki faaliyetlerini
yuriittiigii yer olarak tanimlamaktadir.® Bir bagka deyis-
le, kiralanan yerin kiracinin mesleki veya ekonomik faa-
liyeti ile ilintili olmas1 sarttir. Isyeri kirasimin erteleme-
ye tabi olabilmesi bakimindan catili veya ¢atisiz olmasi
6nem tagimamaktadir. Catili ifadesi ile yerin {istiiniin
ortiilii olmasi ve duvarlarinin bulunmas: kast edilmek-
tedir.* Belirtmek isteriz ki, inceleme konusu diizenleme
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duct commerecial, industrial, economic and professional
activities.® In other words, the place rented should be
related to the lessee’s professional and economic activi-
ties. There is not any difference between being roofed or
not in order for the office rental to be within the scope
of the postponement. The meaning implied by the ex-
pression “roofed” is that the floors are covered and sur-
rounded by walls.* We would like to mention that the
enforcement of not all provisions related to house and
office rentals are postponed within this regulation. The
postponed provisions related to house and office rent-
als are the following: TCO artc. 340, TCO artc. 342, TCO
artc. 343, TCO artc. 344, TCO artc. 346 and TCO artc.
354. The provisions other than the mentioned ones will
be applied by the agreements within the scope of the
postponement.® Therefore, regarding to the provisions
subjected to postponement, the determination that the
rented place has the quality of roofed office is important.

lil. POSTPONED PROVISIONS

A. Provision Related to the Transfer of the Rent-
al Agreement

The article regulated in the article 323 of the TCO and
which is about the transfer of the rental agreement is a
part of the postponed provisions. The content of the ar-
ticle is the following:

ARTICLE 323- The lessee cannot transfer the rental
agreement to anyone without the written permission of
the lessor. The lessor cannot refuse to give this permis-
sion unless there is valid ground in the office rentals.

The person to whom the rental agreement has been
transferred with the lessor’s wrtitten consent, rem-
places the lessee in the rental agreement and the
transferror lessee becomes free of his debts towards
the lessor.

The transferror in the office rentals is jointly liable
with the transferee until the termination of the rental
agreement and for a maximum duration of 2 years.

According to the related article, the lessor can only avoid
giving consent in case of the existence of a valid ground.
However, because of the fact that the mentioned provi-
sion will enter into force on 01.07.2020, until this date
the lessor can avoid giving consent to the transfer of
the rental agreement without the existence of a valid

ile konut ve ¢atili igyeri kiralarina iligkin hiikiimlerin ta-
maminin yiiriirliigii ertelenmemektedir. Konut ve ¢atili
isyeri kiralarina iligkin ertelenen hiikiimler sunlardan
ibarettir: TBK m. 340, TBK m. TBK m. 342, TBK m. 343,
TBK m. 344, TBK m. 346 ve TBK m. 354. Bunlar disin-
daki hiikiimler ise erteleme kapsamina giren sézlesme-
ler bakimindan uygulanacaktir.’® Dolayisiyla erteleme
s6z konusu olan hiikiimler bakimindan, kiralanan yerin
catili igyeri niteligine sahip oldugunun tespiti 6nem arz
etmektedir.

lll. ERTELENEN HUKUMLER
A. Kira Sézlesmesinin Devrine iliskin Hiikiim

TBK m. 323’te diizenlenen ve kira iligkisinin devrini
konu alan asagida icerigine yer verilen madde ertelenen
hiikiimler arasindadir.

MADDE 323- Kiraci, kiraya verenin yazili rizasini
almadikga, kira iliskisini bagkasina devredemez. Ki-
raya veren, igyeri kiralarinda hakli sebep olmadik¢a
bu rizayi vermelkten kaginamaz.

Kiraya verenin yazili rizastyla kira iligkisi kendisine
devredilen kisi, kira s6zlesmesinde kiracinin yerine
gecer ve devreden kiraci, kiraya verene karst borgla-
rindan kurtulur.

Isyeri kiralarinda devreden kirac, kira sozlesmesinin
bitimine kadar ve en fazla iki yil stireyle devralanla
birlikte miiteselsil sorumlu olur.

Tlgili hitkiim geregi, kiraya veren ancak hakli sebeplerin
varlig halinde kira iligkisinin bagkasina devredilmesi-
ne riza vermekten kacinabilecektir. Ancak bahsi gecen
hiikiim 01.07.2020 tarihi itibariyle yiirtirliilk kazana-
cagindan 6tiirdi, bu tarihe kadar kiraya veren herhangi
bir sebep gostermeksizin kira iligkisinin devrine onay
vermekten kacinabilir. Ayni sekilde, erteleme siiresinin
sonuna kadar kira iligkisinin devrine iligkin uygulana-
cak hiikiimler acisindan Tiirkmen’e gére, bu maddedeki
diizenlemeler hakkinda, kanunlarin emredici kurallari-
na aykiri olmamak kaydiyla (818 sayili BK m. 19-20, TBK
m. 27-28) s6zlesme serbestisi geregince kira sézlesmesi
hiikiimleri uygulama alani bulacak ve erteleme siiresi
boyunca da kiracinin sézlesme iligkisini devretmesi i¢cin
yeni kanunda 6ngoériilen yazili riza sart1 aranmayacak-
tir. Dolayisiyla, kiraya verenin, ertelenen bu siire zar-
finda, r1iza verme hususunda gerekce géstermeksizin se-
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ground. Turkmen believes that regarding the provisions
about the rental agreement’s transfer that will be ap-
plied until the duration of postpone, the provisions of
the rental agreement will continue to be applied only if
they are not against the imperative provisions of the leg-
islation (artc.19-20 of the CO numbered 818, artc. 27-28
of the TCO). As a result of the freedom of contract and
during the postpone duration, the written consent con-
dition provided in the new code will not be necessary for
the transfer of the rental agreement.® For this reason,
the lessor has the right to decide about giving consent
without giving any justification during the postpone du-
ration. The lessor cannot be forced into making a trans-
fer agreement.

¢im hakki bulunmaktadir. Kiraya veren devir sézlesmesi
akdetmeye zorlanamamaktadir.

Erteleme siiresi zarfinda, sézlesmede hiikiim bulun-
mayan hallerde, (i) 818 sayili Kanun’un 259. maddesi ile
(il) GKHK’nin 12.maddesi uygulama alan1 bulmaktadir.
Ilgili maddelere aciklamalari ile birlikte agagida yer ve-
rilmektedir:
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During the postpone duration, in case of non-existence
of a provision in the contract, (i) article 259 of the Code
numbered 818 and (ii) article 12 of the Real Estate Rent-
al Code are applied. These articles and their explications
are given below:

(i) Article 259 of the Code numbered 818;
H) The Lessee of the Lessee

The lessee can fully or partly rent the thing which is
subject to rental to third parties or he can transfer the
rental agreement to third parties if the lessee doesn’t
require a change which is harmfull for the lessor.

If the following lessee uses another rental than the
one which was allowed to the previous lessee, the fol-
lowing lessee becomes liable towards the lessor.

The lessor is authorised for ensuring that the second
lessee obeys these rules.

(i) 818 sayili Kanun’un 259. maddesi;
H) Miistecirin Miisteciri

MTistecir, mucire zarar verecek bir tebeddiilii mucip
olmamak sartiyle, mecuru tamamen yahut kismen
aharaicaryahuticari biriigiincii sahsa ferag edebilir.

Ikinci miistecir, birinci miistecire miisaade edilenden
bagka bir tarzda kullandig: takdirde, birinci miiste-
cir, bundan dolayr miicire karst mesul olur.

Mucir, ikinci miisteciri bu hususa riayet ettirmege
selahiyettardir.

818 sayili Kanun’un bu hitkmii uyarinca; kiraci, kiraya
verene zarar verecek bir degisimi gerektirmemek sartiy-
la, kira konusu seyi tamamen yahut kismen ti¢iincii kisi-
lere kiralayabilir veya aralarindaki kira iligkisini ficiincii
kisilere devredebilir. Sonraki kiraci, ilk kiraciya miisa-
ade edilenden bagka kiralanam kullandig) takdirde ilk
kiraci, kiraya verene kars1 sorumlu olmaktadir. Kiraya
veren, ikinci kiracinin bu hususlara uymasini saglama-
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According to this provision of the Code numbered 818,
the lessee can fully or partly rent the thing which is sub-
jecttorental to third parties or he can transfer the rental
agreement between them to third parties under the con-
dition of not requiring a change which will damage the
lessor. If the following lessee uses another rental than
the one which was allowed to the previous lessee, the
following lessee becomes liable towards the lessor. The
lessor is authorised for ensuring that the second lessee
obeys these rules. During the postpone duration, the
parties can apply this provision in the Code numbered
818 in their internal relationship, as a result of the free-
dom of contract.

(ii) Article 12 of the Real Estate Rental Code num-
bered 6570 (“RERC”);

The lessee cannot fully or partly rent the rented place
to anyone or cannot transfer the right of use or the
agreement to anyone or cannot fully or partly get this
place occupied even though he left the property, un-
less there is a contrary precision in the agreement.

During this postpone duration, if the parties wish, they
can apply the article 12 of the RERC when there isn’t any
provision in the agreement. According to this provision,
the lessee cannot partly or totally rent the place rented
to another person or cannot transfer the right of use or
the agreement to another person.

B. Regulation of the Return of the Rented Place
Before the Termination of the Agreement (Early
Evacuation)

Another provision which has been postponed is the ar-
ticle 325 of the TCO. This provision regulates the situa-
tion related to all house and roofed office rentals about
the return of the rented place before the termination of
the agreement because of the reasons such as the case
that the lessee needs to evacuate early the rented place
for a reason beyond his controll or that the lessee can’t
obtain the expected profit from the office rentals. The
content of this provision is as following:

Return of the rented place before the termination of the
agreement

ARTICLE 325- In case that the lessee returns the
rented place without conforming to the duration of
contract or the rescission period, his debts arising

ya yetkilidir. Erteleme siiresi zarfinda taraflar 818 sayili
Kanun’da yer alan bu hiikmii s6zlesme serbestisi geregi
kendi i¢ iligkilerinde uygulayabilmektedirler.

(i) 6570 sayili Gayrimenkul Kiralar1 Hakkinda
Kanun’un (“GKHK?”) 12.maddesi;

Kiract, mukavelede hilafina sarahat olmadikea, ki-
ralanan yeri kismen veya tamamen bagkasina kira-
layamaz yahut istifade hakkini veya mukavelesini
bagkasina devredemez veyahut kendisi gayrimenkulii
birakmaus oldugu halde hi¢ bir sebeple bu yeri kismen
veya tamamen bagkalarina isgal ettiremez.

Taraflar dilerlerse bu erteleme siiresi boyunca, sozles-
mede hiikiim bulunmayan hallerde GKHK madde 12
hiikmiinii uygulayabilirler. Bu madde uyarinca; kiraci,
kiralanan yeri kismen veya tamamen bagkasina kirala-
yamaz yahut kullanim hakkini veya s6zlesmeyi bagkasi-
nadevredemez.

B. Kiralananin Sézlesme Bitiminden Once Geri
Verilmesi (Erken Tahliye) Diizenlemesi

Ertelenen bir diger hiikiim ise TBK madde 325’tir. Bu
hiikiim konut ve catili igyeri kiralar1 bakimindan gerek
kiracinin elinde olmayan sebeplerden 6tiirii kiralanani
erken tahliye etmesi gerekse de igyeri kiralar1 bakimin-
dan kiracinin elde etmesi beklenen kar1 elde edememesi
gibi durumlar sebebiyle kiralananin sézlesme bitimin-
den 6nce geri verilmesi halini diizenlemektedir. Bu hiik-
miin icerigi soyledir:

Kiralananin sézlesmenin bitiminden once geri veril-
mesi

MADDE 325- Kiraci, sozlesme siiresine veya fesih
dénemine uymaksizin kiralanant geri verdigi takdir-
de, kira s6zlesmesinden dogan borg¢lary, kiralananin
benzer kogullarla kiraya verilebilecedi makul bir siire
icin devam eder. Kiractmin bu stirenin gegmesinden
once kiraya verenden kabul etmesi beklenebilecek,
ddeme gliciine sahip ve kira iligkisini devralmaya
hazir yeni bir kiract bulmast halinde, kiracinin kira
sézlesmesinden dogan bor¢lari sona erer.

Kiraya veren, yapmaktan kurtuldugu giderler ile ki-
ralanani bagka bicimde kullanmakla elde ettigi veya
elde etmekten kasten kacindigt yararlari kira bedelin-
den indirmekle ytiktimliidiir.
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from the rental agreement continues for a reasonable
period of time that the rented place can be rented with
the similar conditions. In case that the lessee finds a
new lessee who has the ability to pay and who is ready
to take over the rental agrement and whom the lessor
is expected to approve, the lessee’s debts arising from
the rental agreement terminate.

The lessor is liable for deducting the expenses he got
rid of making and the profit he earned from using dif-
ferently the rented place or the profit he deliberately
avoided.

The provision of this article is not included in the Code
numbered 818. The Code numbered 6353 which post-
poned this provision states also that the parties can
make regulations between them by the agreement, as
a result of the freedom of contract and without being
against the imperative provisions by saying that; “In
rental agreements, in the subjects mentioned in these
articles, the provisions of the agreement are applied, as
aresult of the freedom of contract. In cases where there
is no provision in the agreement, the provisions of the
abrogated Code of Obligations are applied.”

In case of early evacuation of the rented place, an opin-
ioninthedoctrine says that the rental agreement doesn’t
terminate by early evacuation and for this reason, the
rental price that the lessee should pay for a reasonable
duration is still existent. The opinion of the Court of
Cassation in case of early evacuation is that the indem-
nity that the lessee will pay is limited to the reasonable
period of time that the rented place can be rented with
the same conditions. This provision is regulated in the
TCC as “renting with the similar conditions”.” This pro-
vision gives the possibility to the lessee to defaecate the
debts arising from the agreement in case that he finds a
new lessee who has the ability to pay and who is ready
to take over the rental agreement and whom the lessor
is expected to approve. So this provision is essentially
contributed to the lessee’s benefit. On the other hand,
because of the fact that this provision is subject to post-
ponement, the lessee will not be able to get rid of the
debts arising from the agreement even if the lessee finds
a reasonable lessee that can be approved by the lessor
and the lessee will continue to be liable within the rea-
sonable period of time that the rented place can be rent-
ed with the same conditions, according to the principal
accepted by the jurisprudence of the Court of Casation.®
However, because of the fact that it is regulated in the

Bu madde hiikmiiniin karsilig: 818 sayih Kanun'da bu-
lunmamaktadir. Bumaddeyi erteleyen 6353 sayili Kanun
ayn1 zamanda ertelenen bu hiikiimler icin; “Kira sézles-
melerinde bu maddelerde belirtilmis olan konulara iligkin
olarak sozlesme serbestisi geregi kira s6zlesmesi hiikiimle-
ritatbik olunur. Kira s6zlesmelerinde hiikiim olmayan hal-
lerde miilga Bor¢lar Kanunu hiikiimleri uygulanir” demek
suretiyle, taraflarin ertelenen bu maddeye iliskin olarak
aralarinda s6zlesme serbestisi geregi emredici hiikiimle-
re aykirl olmamak kosuluyla s6zlesme ile bu hususa ilig-
kin diizenleme yapabileceklerini belirtmektedir.

Kiralananin erken tahliyesi durumunda, doktrindeki go-
riiglerden biri, kira s6zlesmesinin erken tahliye ile sona
ermedigi ve bu nedenle kiracimin makul siire boyunca
6demesi gereken kira bedellerinin mevcut oldugu yo-
niindedir. Erken tahliye durumunda Yargitay’in sergile-
digi tutum; kiracilarin 6deyecegi tazminat, kiralananin
ayn1 kosullarla yeniden kiraya verebilecegi makul siire
ile simirh olacagl yoniindedir.” Bu hiikiim TBK kapsa-
minda “benzer kosullarla kiraya vermek” olarak diizen-
lenmisgtir.

Bu hiikiim kiraciya, kiraya verenden kabul etmesi bekle-
nebilecek, 6deme giiciine sahip ve kira iligkisini devral-
maya hazir yeni bir kiraci bulmasi halinde sézlesmeden
dogan borc¢larindan kurtulma imkam tanimigtir. Dolay1-
siyla bu hiikiim temelde kiraci yararina hizmet etmekte-
dir. Ote yandan, bu hiikiim ertelemeye tabi oldugu icin
kiracy, kiraya veren tarafindan kabul edilebilecek makul
bir kirac1 dahi bulsa sézlesmeden dogan bor¢larindan
kurtulamayacak ve Yargitay ictihatlariyla kabul edilen
esasa gore kiralananin ayni kogullarla yeniden kiraya
verilebilecegi makul siireyle sorumlu olmaya devam
edecektir.® Ancak ilgini maddenin ikinci fikrasinda dii-
zenlenen kiracinin, kiraya verenin yapmaktan kurtul-
dugu giderler ile kiralanani bagka bicimde kullanmakla
elde ettigi veya elde etmekten kasten kacindig yararlar
kira bedelinden indirme hakki, 818 sayil1 Kanun’un 43.
ve 44’tincii maddelerinin bir yansimasi olarak degerlen-
dirilebileceginden, uygulamada ilgili fikraya iligkin erte-
leme ile bir degisiklik yaratilmamig olacaktir.’

C. Olaganiistii Feshi Diizenleyen Hiikiim

Yiiriirliigii ertelenen bir diger hiikiim ise Olaganiistii Fe-
sih baglikl1 TBK madde 331'dir. Bu hiitkme gore,

Taraflardan her biri, kira iligkisinin devamini kendisi
icin cekilmez hdle getiren 6nemli sebeplerin varligt
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second paragraph of the article that the lessor is liable
for deducting the expenses he got rid of making and the
profit he earned from using differently the rented place
or the profit he deliberately avoided, the lessee’s right of
deducting these expenses won’t be subject to any chang-
es with the postponement, as it is considered as a reflec-
tion of the articles 43 and 44 of the Code numbered 818.°

C. The Extraordinary Termination Provision

Another provision which has been postponed is the arti-
cle 331 of the TCO titled “Extraordinary Termination”.
According to this provision; “Each party, which make the
rental relation unattractive to itself because of important
causes, can terminate the contract at any time by follow-
ing the condition of termination.”

The judgment offers the opportunity to terminate the
agreement awfully instead of the usual condition of ter-
mination, so that the contracting party can terminate
the agreement prematurely. Since the conditions of the
agreement have changed after attesting, the prosecution
has become unbearable." If so the party can terminate
the agreement, under the terms of contract. The agree-
ment may be terminated in due time. This provision

durumunda, sézlesmeyi yasal fesih bildirim stiresine
uyarak her zaman feshedebilir.

So6z konusu hiikiim kiraciya veya kiraya verene ola-
gan fesih imkam yerine olaganiistii mahiyette bir fesih
imkani vermekte, boylece sozlesme tarafi erkenden soz-
lesmeyi sona erdirebilmektedir. Zira kira s6zlesmesinin
kurulmasindan sonra kira sézlesmesinin temelini olug-
turan gartlar 6nceden 6ngoriilemeyen tarzda degismis,
bu haliyle sézlesmenin devami ¢ekilmez hal almigtir."”
Bu durumda, taraflar icin ¢cekilmez hale gelen durumlar
bakimindan yasal fesih siirelerine uyarak sozlesmeyi
olaganiistii fesih yoluyla bitirmek s6z konusu olabi-
lecektir. Bu hiikiim 818 sayili Kanun’da 264. maddeye
tekabiil etmektedir. lgili hitkme gore fesheden taraf di-
gerine tam tazminatla yiikiimlii olup kira siiresinin bir
yildan fazla olmasi halinde bu tazminat bedeli alt1 aylik
kirabedelinden az olmamalidir. TBK’da ise fesih halinde
hitkmedilecek tazminati belirleme yetkisi mahkemeye
birakilmistir. Buna ek olarak, mahkeme olaganiistii fe-
sih s6z konusu oldugu durumlarda 6nemli sebebin be-
lirlenmesinde takdir yetkisine sahiptir. Dolayisiyla, ilgili
hiikiim ertelenmis olsa da, bu siire zarfinda 818 sayili
Kanun’un 264. maddesi uygulama alani bulacaktir.
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correlate with the article 264 of the Code numbered 818.
According to this provision, the compensation may not
be less than 6 rents, if the rental agreement amounted
1 year. The compensation has to be taken over by the
party who has terminated the agreement. In the TCO,
the compensation which was accrued is allocated to the
justice. Furthermore, the justice is entitled to determine
the important reason in case of extraordinary termina-
tion. The article 264 of the Code numbered 818 is to be
used, although the provision is postponed.

D. Regulation Related to the Connected Agree-
ment

One of the postponed provisions of the article 340 of the
TCO will order a ban for protecting the lessees. The ban
should keep the lessees to assume a second contract be-
side the rental agreement. According to this provision;
“In the house and office rental agreements, the lessee can-
not incur a dept with the connected agreement of correct
usage, but with something, which is irrelevant with the
correct usage.”

Because of the postponement, this provision do not
enter into force until 01.07.2020. If after this date a
contract is signed in connection with connected agree-
ments and if they are incompatible with each other, they
apply as invalid. However the rental agreement stays
valid. Each party has the chance to make a connected
agreement until 01.07.2020 because either the Code
numbered 818 nor the Real Estate Rent Code “RERC”
do not ban it. Moreover, the connected agreement ban
goes with the TCO for the first time into the law system.
Certainly there exists uncertainty about the implemen-
tation because of the postponed period. The reflection
of the thoughts from the legal provision in practice will

D. Baglantih S6zlesme Hakkinda Diizenleme

Ertelenen hiikiimler arasinda yer alan TBK madde 340,
kiraciy1 koruma amaciyla catili igyeri kira sozlesmele-
rine 6zel olarak baglantili sézlesme yapma yasagin dii-
zenlemektedir. Bu hitkme gore; “Konut ve catili igyeri
kiralarinda sézlesmenin kurulmast ya da siirdiiriilmest,
kiracimin yarart olmaksizin, kiralanamin kullamimiyla
dogrudan iligkisi olmayan bir bor¢ altina girmesine bag-
lanmissa, kirayla baglantili sézlesme gecersizdir.”

Bu hiikiim, ertelenmis olmasi sebebiyle 01.07.2020 tari-
hine kadar uygulama alanm bulamayacaktir. Bu tarihten
sonrabaglantili sozlesme yapma yasagi kapsamina giren
bir s6zlesmenin imzalanmasi halinde, imzalanan s6zleg-
me, herhangi bir uyusmazlik durumunda gecersiz sayi-
lacak ve bunun yaninda kira s6zlesmesi ayakta kalmaya
devam edecektir.

Gerek 818 sayili Kanun gerekse de GKHK uyarinca
da baglant1 s6zlesme diizenleme yasagl 6ngoriilmedi-
ginden taraflarin 01.07.2020 tarihine kadar baglantili
sozlesme yapabilmeleri miimkiindiir. Ancak baglantili
sozlesme yapma yasag1 hukuk sistemimize ilk defa TBK
ile birlikte girdiginden erteleme siiresi bitimi sonrasi or-
taya cikacak uygulama konusunda belirsizlik mevcuttur.
Kanuni diizenlemenin uygulamadaki yansimalari ancak
erteleme siiresi bitiminde mahkemelerin verecegi ka-
rarlar dogrultusunda ortaya cikacaktir. Baglant1 sozles-
me yasaginin uygulanabilmesii¢in asagidaki su sartlarin
gerceklesmesi gerekmektedir:

i. Kiraci, baglantili sdzlegsme ile kiralananin dogru-
dan kullanimu ile iligkili olmayan bir borg altina gir-
meli,
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November - December 2017, p.131.

2 Murat inceoglu, Kira Hukuku, Vol. 2, Istanbul
2014, p.575.
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4 Nihat Yavuz, Kira Hukuku, 6th Edition,
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turn out with the decision of justice. Thereby the con-
nected agreement ban can be disposed when the follow-
ing conditions are fullfilled:

i. The lessee cannot incur a dept with the connected
agreement of correct usage, but with something,
which is irrelevant with the correct usage,

ii. The prosecution of the rental agreement must be
bonded with the signed up contract between the les-
see and the third person,

iii. The connected agreement has to be favour of the
lessee.

If these conditions attract interest in the connected
agreements they become invalid and just the rental
agreement stays valid. That the condition for a rental
agreement is to connect with an other contract means,
that the prosecution of the rental agreement is the result
for wanting to connect with a connected agreement. It is
understood from the article 340 of the TCO that it is pos-
sible to infer that the ban for closing a contract do not in-
clude just the contracting party but also the third person.

If the lessee makes the process with unfavourable condi-
tions, although he do not have shortage, he cannot have
advantages. In this case the contract will be invalid in
case of the connected agreement."

E. Provision Related to the Assurance Providen
by the Lessee

Another postponed provision is the article 342 of the
TCO. According to the related provision;

ii. Kira s6zlesmesinin yapilmasi veya devamy, kiraci
ile kiraya veren arasinda veya kiraci ile {i¢iincii kisi
arasinda imzalanacak sdzlesmeye baglanmak isten-
meli,

iii. Baglantili s6zlesme kiracinin yararina olmama-
Lidur.

Bu sartlar1 ihtiva eden baglantili s6zlesmeler gecersiz
sayilarak, hitkiim ve sonuclarini dogurmayacak ve yal-
nmizca kira sozlegsmesi gecerli olarak ayakta kalmaya de-
vam edecektir. Kiracinin kira s6zlesmesini yapmasi i¢in
bagh s6zlesmenin yapilmasinin sart kosulmas: halinde,
kira sozlesmesinin yapilmasi veya devam etmesinin
baglantih s6zlesmeye baglanmak istendigi sonucuna
ulagilabilecektir. TBK madde 340’1n gerekcesinden an-
lagilmaktadir ki, baglantili s6zlesme yapma yasag yal-
nizca kira s6zlesmesinin taraflarim degil ticiincii kigileri
de kapsamaktadir.

Kirac1 ihtiyac1 yokken veya ihtiyaci olmasina ragmen
onemli lciide elverigsiz kosullar ile iglemi yapmus ise ki-
racinin yarari bulunmadigindan séz edilebilir. Bu durum-
da bagh s6zlesme, baglantili s6zlesme yapma yasag1 kap-
saminda degerlendirilerek gecersiz kabul edilecektir."

E. Kiracinin Giivence Vermesine iliskin Hiikiim

Ertelenen bir diger hiikiim TBK madde 342 olup, ilgili
hiitkme gore;

Konut ve ¢catili igyeri kiralarinda sozlesmeyle kiraci-
ya giivence verme borcu getirilmigse, bu giivence ii¢

aylik kira bedelini asamaz.

Giivence olarak para veya kiymetli evrak verilmesi
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Within commercial and residential rental agree-
ments, if the lessee had to give an assurance in ac-
cordance with the agreement, this assurance cannot
exceed three months’ rental fee.

If'the lessee and the lessor have agreed on that money
or negotiable intstruments may be given as assurance,
the lessee has to transfer money into a deposit account
and store the negotiable instrument in a bank so as
not to be withdrawn without the lessor’s approval. The
bank may give back the assurance only with the ac-
ceptance of both the lessee and the lessor or with the
Jinalized executive proceedings or with the final court
decision.

If the lessor does not notify the bank in writing that
he takes an action against the lessee about the rental
agreement or that he initiates an executive or bank-
ruptcy proceedings at latest within 3 (three) months
following the date on which the rental agreement has
been terminated, the bank is obliged to give the assur-
ance back upon the demand of the Lessee.

By the article 342 of the TCO, within commercial and
residential rental agreements, the opportunity to de-
mand assurance from the Lesse is accepted.!? With the

kararlastirilmigsa kiracy, kiraya verenin onayt ol-
maksizin ¢ekilmemek iizere, paray: vadeli bir tasar-
ruf hesabina yatirir, krymetli evrak ise bir bankaya
depo eder. Banka, giivenceleri ancak iki tarafin riza-
styla veya icra takibinin kesinlesmesiyle ya da kesin-
lesmis mahkeme kararina dayanarak geri verebilir.

Kiraya veren, kira sézlesmesinin sona ermesini izle-
yeniic ay icinde kiractya karsi kira s6zlesmesiyle ilgili
bir dava agtigini veya icra ya da ias yoluyla takibe gi-
ristigini bankaya yazili olarak bildirmemisse banka,
kiractnin istemi lizerine gtivenceyi geri vermekle yti-
kiimliidiir.

Konut ve ¢atili ig yeri kiralarinda TBK madde 342 ile ki-
racidan giivence istenilmesi imkam kabul edilmigtir.”?
TBK madde 342 ile giivence (depozito) miktar1 3 (iic)
aylik kira bedeli ile sinirlandirilmigtir. Giivence olarak
para veya kiymetli evrak verilmesi kararlagtirilabilmek-
tedir. Bu durumda, bunlarin para veya kiymetli evrak
olmasi halinde bankaya yatirilmasi zorunlu hale getiril-
mistir. Bankanin giivenceleri geri vermesi ancak iki ta-
rafin rizasiyla veya icra takibinin kesinlesmesiyle ya da
kesinlesmis mahkeme kararina dayanarak miimkiin ola-
bilecektir. Bununla birlikte uygulamada giivence parasi-
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same article, the amount of assurance (security deposit)
is limited to three months’ rental fee. It may be decided
that the assurance is accepted as money or negotiable in-
struments. In this situation, in the condition that these
have been provided as money or as negotiable instru-
ments, it has become obligatory for them to be stored
in a bank. The bank may give back the assurance only
with the common consent of the two parties or with the
finalized executive proceedings or depending on a final
court decision. Together with this, it has been desired to
prevent the difficulties arisen by the security deposit in
practice. There was no similar restriction or obligation
in in the Code numbered 818 and the RERC.”®* As we have
already mentioned before on the related parts of our
study, about the topic subjected to postpone, first the
provisions of the rental agreement; if there was no relat-
ed provision in the rental agreement; the earlier Code of
Obligation numbered 818 or RERC shall be implement-
ed.* According to another opinion in doctrine which we
have not been agreed on, it is not appropriate to refer to
the provisions of the abrogated Code number 818.°

F. The Rental Fee and the Regulation of the Fee
Determination

The TCO article 344 includes the rental fee. This provi-
sion is composed of 4 clauses. According to workplaces
which are rented by alessee or private or public legal enti-
ty, under TCC, related provision has been postponed for 8
years. And meanwhile which provisions will be used is not
determined. There are some problems for ordering the
rental fee in the persecution. The decisions of the Court of
Cassation shows changes in the rental fee. According the
provision of the article 344, relating to increasing level of
rental purchases, there are some restrictor regulations
about lessee. But after this 8 years of procrastination this
regulation won’t be in use. But which regulation the con-
tracting party has to follow? First of all, we can say that,
each parties have right to specify the contracts’ provi-
sions under the princible which is freedom of contract. In
case that the parties don’t reveal their intention regard-
ing the determination of the rental fee, parties won’t be
able to apply the provisions which are numbered 818 and
6570. Because these provisions are not contained in the
law, the parties won’t be able to apply these provisions.
The dispensation of justice of the Court of Cassation is
in this case important. According to the decision dated
19.02.2015 numbered E.1601 1637, made by the Court of
Cassation, the determination of the rental fee about the
lessee and also a tradesmans’ workplace is as below;

nin yarattig1 giiclitkler 6nlenmek istenmistir. 818 sayili
Kanun’da ve GKHK’da bu y6nde bir sinirlama ve zorun-
luluk bulunmamaktayd1.’® Daha 6nce calismamizin ilgili
yerlerinde belirttigimiz iizere, ertelemeye tabi konuya
iligkin 6nce kira s6zlesmesi hiikiimleri; kira sézlesme-
sinde hiikiim yok ise, 818 sayih eski Bor¢lar Kanunu ya
da Gayrimenkul Kiralar1 Hakkinda Kanun uygulanir.**
Bizim katilmadigimiz fakat doktrinde yer alan diger bir
gorlige gore ise, yliriirlitkkten kaldirilmis olan 818 sayili
Kanun hiikiimlerine atif yapmak yerinde degildir.”®

F. Kira Bedeli ve Bedelin Belirlenmesi Diizenle-
mesi

Kira bedelinin belirlenmesi hususu TBK madde 344’te
ele alinmigtir. Bu hiikiim doért fikradan olugsmaktadir.
Kiracisy, TTK uyarinca tacir olan veya 6zel hukuk ya da
kamu hukuku tiizel kigisi olan igyerleri bakimindan bu
hiikiim 8 y1l ertelenmisgtir ve ertelenen bu siire boyunca,
kira bedelinin belirlenmesinde hangi hiikiimlerin uygu-
lama alani bulacagi sorusuna kesin bir cevap verileme-
mektedir. Uygulamada kira bedelinin belirlenmesine
iligkin sorunlar ortaya cikmaktadir. Yargitay’in kira be-
deline iligkin verdigi kararlar ise degisiklik gostermek-
tedir. Madde 344 hitkmii esas itibariyle, kira bedelinin
arttirilmasina iligkin olarak kiraci lehine kisitlayici bir-
takim kistaslar 6ngérmiistiir. Ancak 8 yillik ertelemey-
le birlikte kiraci lehine diizenleme getiren bu hiikiim
uygulanamayacaktir. Peki, kira bedelinin diizenlenmesi
bakimindan taraflar hangi diizenlemeye gidebilecekler-
dir? 1k olarak sunu diyebiliriz ki, taraflar kira bedelinin
belirlenmesinde s6zlesme 6zgiirliigii ilkesi uyarinca ara-
larinda imzaladiklar kira s6zlesmesinde bu hususa ilig-
kin iradelerini ortaya koyabilirler. Kira bedelinin tespi-
tine iligkin iradelerini s6zlesmede ortaya koymadiklar
takdirde, taraflar ne 818 sayili Kanun’a ne de 6570 sayili
GKHK’ya, bu hususa iligkin hiikiimler ilgili kanunlar-
da mevcut olmadigindan, gidemeyeceklerdir. Bununla
birlikte, baglayici olmamakla birlikte, Yargitay’in bu
konuya iligkin ictihatlar1 6nem tagimaktadir. Yargitay 6.
Hukuk Dairesi’nin 19.02.2015 tarihli E. 6101, K. 1637 sa-
yily, tacir olan kiracinin igyeri kiralarinda kira bedelinin
tespitine iligkin karar1 su sekildedir:

Davaci vekili dava dilekcesinde, davaya konu taginmazi
satin aldigini, taginmazin énceki malikinin davaya konu
yeri davaliya 900 TL’ye kiraya verdigini, civardaki islet-
melerin aylik kira bedelinin 15.000 TL oldugunu belirte-
rek kira bedelinin tespitine karar verilmesini istedigini
belirtmistir. Mahkemece, mahalde yapilan kesif sonucu
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The petitioner in his lawsuit; that he buy the property
and lease the property for 900 TL. The other manage-
ments lease the property for 15000 TL and that he
wants that the rental fee should be determined that
amount. According to the expertise which is decided
by the Court, monthly rental fee is determined by the
rule of right and excellence. The defendants’ counsel as-
serted that, the fee which was determined by the rules
of rights and excellences was not right because of the
special terms in the contract. And after that the counsel
took an appeal about this issue.

By the Court,

According to the article 53 of the Code numbered.6353
which makes an amendment in the Provisional Ar-
ticle 2 of the Code numbered 6217; in office rentals
that the lessee in one of the people stated in the Turk-
ish Commercial Code as a trader and a legal entity of
civil law or public law, taking into consideration that
the article 344 of the Turkish Code of Obligations
numbered 6098 will not be applied for 8 years start-
ing from 01.07.2012 because of the tradesman attri-
bution of the defendant, it was not deemed correct to
determine the rent amount according to the principle
of right and excellences according to the increase rate
of the wholesale price decided in the contract.

The court did not approve the rental price determined
in accordance with the principle of right and excellences
and dismissed the judgment on the grounds that the
parties are bound with the provisions that they agreed
by their will in the contract instead of the postponed
provision regarding the office rentals in which the lessee
had the title of “tradesman”.

G. Regulation Ban Against the Lessee

According to the article 346 of the TCO which is another
provision that has been postponed;

Besides the rental fee and other expenses there is no
other payment that the lessee has to pay. In particu-
lar, if the rental price is not paid on time, the agree-
ment to pay the penalty fee or to pay the next rental
feeisinvalid.

The provision for a tradesman or a lessee is with the
article 53 of the Code numbered 6353 postponed until
01.07.2020. Until that date, the cost to tenants in rental

alinan bilirkisi raporuna gore hak ve nefaset kurallar
uyarinca aylik kira bedeli tespit edilmistir. Davali vekili
ise s6zlesmenin 6zel sartlar boliimiinde kira bedel artir1-
minin nasil yapilacagina iligkin hususun mevcudiyetin-
den bahisle hak ve nefaset kurallar1 uyarinca belirlenen
ticretin dogru olmadigini ileri siirerek karar1 temyiz et-
migtir.

Mahkemece,

“6217 sayui Yasa’nin Gegici 2. maddesinde degisik-
lik yapan 6353 sayili Yasa’nin 53. maddesine gére;
kiractmin TTK da tacir olarak sayilan kisiler ile ozel
hukuk ve kamu hukuku tiizel kigileri oldugu isyeri
kiralarinda 6098 s. TBK’'nin 344. maddesinin tacir
olan davalinin sifati geregince 01.07.2012 tarthinden
itibaren 8 yil stireyle uygulanmayacagi da dikkate
alinarak sézlesmede kararlastirilan toptan egya fi-
yatindaki artis orani uyarinca kira parastnin tespiti
gerekirken hak ve nefaset ilkesine gore kira parasinin
tespitine karar verilmesi dogru goriilmemigtir.”

Mahkeme burada kiracinin “tacir” sifatina sahip oldugu
igyeri kiralar1 bakimindan ertelenen hiikmiin yerine ta-
raflarin iradesiyle s6zlesmede kararlagtirdiklar: hususla
bagh olduklar1 gerekcesiyle hak ve nefaset ilkesi uya-
rinca belirlenen kira bedelini dogru gérmemis ve karari
bozmustur.

G. Kiraci Aleyhine Diizenleme Yasag

Ertelenen hiikiimler arasinda yer alan TBK madde
346’da diizenlenen hiikme gore, “Kiractya, kira bedeli ve
yan giderler disinda bagka bir 6deme yiikiimliiliigii getiri-
lemez. Ozellikle, kira bedelinin zamaninda 6denmemesi
halinde ceza kogulu ddenecegine veya sonraki kira bedel-
lerinin muaccel olacagina iliskin anlagmalar gegersizdir.”

Kiracisi tacir ya da tiizel kisi olan igyeri kiralar1 baki-
mindan bu hitkmiin yiiriirliigii 6353 sayii Kanun’un 53.
maddesi ile 1 Temmuz 2020 tarihine kadar ertelenmis-
tir. Bu tarihe kadar kira sézlesmelerinde kiracilara kira
bedeli ve yan giderler disinda bagka bir 6deme yiikiimlii-
liigiiniin getirilmis olmasi halinde hangi diizenlemelerin
gecerli olacagi hususu doktrinde tartigmalidir.

Ertelenen TBK madde 346 hiikmiiniin yerine neyin
uygulanacagl noktasinda cesitli secenekler s6z konu-
sudur. Bunlardan ilki bu maddeyi erteleyen 6353 sayili
Kanun’da yer alan;
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and lease contracts which would apply if the regulations
have been brought to another payment obligations goes
well beyond issues are controversial in doctrine.

There are various provisions, which can be insert for the
postponed article 346 of the TCO. The first provision is
in the Code numbered 6353;
The terms of the lease agreement for the freedom of
contract are applicable for the matters specified in
these articles in the lease contracts. In cases where
there is no provision in the lease contracts, the provi-
sions of the Law of Obligations apply.

This article says that; the provisions of the lease contract
which are not in contradiction to the mandatory provi-
sions and which the parties have concluded with their
free will apply primarily; the Law No. 818 shall apply to
the matters not included in the lease contract. Turkmen
states that it is a negligent gap to make references only
to the Code numbered 818, so the aim of the legislator
is the conservation of the previous situtation before the
enter in force of the legislation and the RERC will find
a field of application regarding the postponed provi-

Kira sozlesmelerinde bu maddelerde belirtilmis olan
konulara iligkin olarak sozlesme serbestisi geregi
kira sozlesmesi hiikiimleri tatbik olunur. Kira sozles-
melerinde hiikiim olmayan hallerde miilga Borg¢lar
Kanunu hiikiimleri uygulanr hiikmiidLir.

Bu madde 6ncelikli olarak taraflar arasinda mevcut olan
emredici hiikiimlere aykir1 olmayan taraflarin serbest
iradeleriyle akdettikleri kira sozlesmesi hiikiimlerinin
uygulanacagini; kira s6zlesmesinde yer almayan husus-
lar bakimindan ise 818 sayili Kanun’un uygulanacagini
soylemektedir. Her ne kadar 818 sayil1 Kanun’a atifta bu-
lunulmus olsa da ertelemeye tabi olan bir¢ok konu 6570
saylli GKHK’da diizenlenmis bulundugundan GKHK
hiikiimlerinin uygulanip uygulanmayacagini da tartis-
mak gerekir. Tiirkmen; yalnizca 818 sayili Kanun’a gon-
derme yapilmasinin ihmali bir bosluk oldugunu, dolay:-
styla kanun koyucunun amacinin da kanunun yiiriirliige
girmeden 6nceki mevcut durumunu muhafazasi oldu-
gunu ve GKHK’nin da ertelenen hiikiimler bakimindan
uygulama alani bulacagin ifade etmektedir.’® Gokyayla
ise bunun tam tersi goriisii savunarak yiiriirliikten kal-
dirilmig ve kendisine atif yapilmamis bir kanunun uy-
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sions.’* Gokyayla advocated the opposite view and stat-
ed that it would not be appropriate to adopt a law which
hasbeen abolished and has not been referenced.” In our
opinion; where no provisions are contained in the lease
agreement and no provision in the Law no 818, the pro-
visions of the RERC numbered 6570 shall be applicable.

Despite the regulation above which is found in the Code
numbered 6353 which postpones the article 346 of the
TCO, the most accepted opinion in the doctrine which
we are for states that the imperative regulations of the
Code numbered 818 or the RERC should be applied
within the postponed duration until 01.07.2020 but not
the provisions of the contract. The equivalent of the arti-
cle 346 of the TCO in the RERC is the article 16. Accord-
ing to the article 16;

Those who receive more money than the lease fee
determined in accordance with this law in the name
of the nuisance value or in any name, those who act
on behalf of them, or those who act against them in
contradiction with the provisions of Article 15, shall
be sentenced to six months to one year imprisonment
and charged for heavy fine for three years rent.

Even though the penal sanction mentioned in this im-
perative provision are not applied, it is mentioned in
the doctrine and the decisions of the Court of Cassation
that the contracts related to getting more money than
the rental fee named as key money or whatever it is, the
contracts need to be considered as invalid.'® Thus, we be-
lieve that during the postpone duration it is not possible
to impose additional payment obligation to the lessees
except for the sub-expenses. However, because of the
fact that there isn’t any provision in the Code numbered
818 and the RERC, the parties can agree on the penal
clause and the clause of maturity in the contract.

gulanmasim1 benimsemenin uygun olmayacagini ifade
etmistir” Kanaatimizce sozlesmede yer almayan ve
818 sayili Kanun’da hiikiim bulunmayan hallerde 6570
sayllt GKHK hiikiimleri uygulama alani bulabilecektir.
TBK madde 346'y1 erteleyen 6353 sayili Kanun’da yer
alan yukaridaki diizenlemeye ragmen bizim de katildi-
gimiz doktrindeki agirhikh goriis 1 Temmuz 2020’ye ka-
darki dénemde sozlesme hiikiimlerinin degil, 818 sayili
Kanun’un ya da GKHK’nin emredici diizenlemelerinin
uygulanmasi gerektigi yoniindedir. TBK’nin 346. mad-
desinin, GKHK’daki karsilig1 madde 16°dir. S6z konusu
16. maddeye gore; “Hava parast olarak veyahut her ne
nam ve suretle olursa olsun bu kanuna gore taayyiin eden
kira bedelinden fazla para alanlar, bunlar namina hare-
ket edenler veya bunlara tavassut edenlere 15’inci madde
hiikmiine aykirt hareket edenler hakkinda altt aydan bir
seneye kadar hapis ve ii¢ yillik kira bedeli tutarinca agwr
para cezast hiikmolunur.” Her ne kadar bu emredici hii-
kiimde bahsi gecen cezai yaptirimlar uygulanmasa da
doktrinde ve Yargitay ictihatlarinda hava parasi ve her
ne isim altinda olursa olsun kira bedelinden fazla para
almaya dair anlagmalarin kesin hiikiimsiizliik yaptiri-
mina tabi olmasi gerektigi belirtilmektedir.’® Dolayisiy-
la ertelenen bu siire zarfinda kira bedeli ve yan giderler
disinda kiracilara her ne nam altinda olursa olsun ek
O0deme yiikiimliiliigii getirilemeyecegi ancak 818 sayili
Kanun’da ve GKHK’da hiikiim olmamas1 sebebiyle ta-
raflarin anlasarak cezai sart ve muacceliyet kaydin soz-
lesmede kararlagtirabilecegi goriisiinii savunmaktayiz.

H. Dava Sebeplerinin Sinirhiigina Dair Hiikiim

Dava sebeplerinin sinirhligi, TBK madde 354’te diizen-
lenmistir. Buna gore, “Dava yoluyla kira sozlesmesinin
sona erdirilmesine iligkin hiikiimler, kiract aleyhine degis-
tirilemez.”
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H. Provision Regarding the Limitedness of the
Ground of Action

The limitedness of the grounds of action is regulated
in the 354 of the TCO. According to this, Provisions re-
garding the termination of the rental agreement cannot be
changed against the lessee by bringing an action.

It is stated in this provision that it is not possible to
change the reasons for terminating the contract against
the lessee, even by bringing an action. This provision is
also postponed for 8 years. Turkmen and Inceoglu said
that the postponed provisions will not have any conse-
quences.”” Burcuoglu criticized the postponed provi-
sion.?® Moreover, it is clearly stated in the RERC num-
bered 6570 that the reasons for evacuation are limted
and the contracts against this are invalid. Gokyayla al-
leged that the lessor can benefit from the reasons for
termination stated in the legislation as well as integrate
with the conract the reasons for termination which are
not specified in the legislation. Thus, during the post-
pone duration, this provision which protects the lessee
from the reasons of termination which are not men-
tioned in the legislation will not be applied. However, as
we mentioned above, in the article 8 of the RERC num-
bered 6570, the reasons for evacuation are listed limit-
edly (numerus clausus) and it is invalid to evacuate the
lessee apart from these reasons. The opinion in the doc-
trine that we agree on is that due to the fact that the reg-
ulations of the RERC which are imperative will take over
the contractual regulations, the postponement of this
provision will not have any effect in practice because of
the fact that there is an imperative regulation regarding
this subject in the RERC numbered 6570.

Bu hiikiim dava yoluyla dahi kira sézlesmesinin sona
erdirilmesi sebeplerinin kiraci aleyhine degistirileme-
yecegini sdylemektedir. Bu maddenin yiiriirliigii de 8
yil boyunca ertelenmistir. Tiirkmen ve Inceoglu, bu
hiikmiin ertelenmesinin bir etkisi olmayacagimi vurgu-
lamiglardir.”® Keza Burcuoglu da s6z konusu erteleme
hiikmiinii elestirmistir.*® Zira 6570 sayih GKHK'da tah-
liye sebeplerinin sinirh tutuldugu, aksine s6zlesmelerin
gecersiz oldugu acikca belirtilmistir. Gokyayla, bu erte-
leme ile kiraya verenin hem kanunda yazili sona erme
sebeplerinden yararlanabilecegini hem de s6zlesmeyle,
kanunda belirtilmeyen sona erme sebeplerini dahil ede-
bilecegini ileri siirmiistiir.> Dolayisiyla bu goriige gore,
erteleme siiresi boyunca, kiraciy1 kanunda 6ngoriilme-
yen tahliye sebeplerinden koruyan bu hiitkiim uygulama
alan1 bulamayacaktir. Ancak yukarida da belirttigimiz
lizere, 6570 sayil1 GKHK madde 8de tahliye sebepleri
simirh sayida (numerus clausus) olarak sayillmis ve bu
sebepler disinda kiraciy: tahliye etmek gecersiz kabul
edilmistir. Ogretideki bizim de katildigimiz goriis ise,
emredici nitelikteki GKHK hiikiimlerinin s6zlesme-
sel diizenlemelerin 6niine gececegini kabul etmekte
oldugundan, bu hitkmiin ertelenmesinin, 6570 sayili
GKHK’da bu hususa iligkin olarak emredici nitelikte
diizenleme bulundugundan bahisle uygulamada pek bir
etkisi olmamaktadir.

IV. SONUC

Tiim bu degerlendirmeler 15181nda ertelenen hiikiim-
lere 6ncelikli olarak 818 sayili Kanun'un ve 6570 sayili
GKHK’nin emredici hitkiimlerine aykir1 olmayan taraf-
lar arasinda akdedilecek kira s6zlegmesi hiikiimlerinin
uygulanacagim soyleyebiliriz. Bir bagka deyisle, stzles-
me serbestisi ilkesinin gecerli olmasi miilga kanunlarin
emredici hitkiimlerinin géz ard1 edilecegi anlamina gel-
memektedir. Sézlesme serbestisi ancak miilga kanunla-
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IV. CONCLUSION

In the light of these, we can say that the Code numbered
818 and the provisions of rental agreements concluded
between the parties which are not against the impera-
tive provisions of the RERC numbered 6570 will be ap-
plied in the place of the postponed provisions. In other
words, the existence of the principle of freedom of con-
tract doesn’t mean that the imperative provisions of the
abrogated code won’t be taken into consideration. The
freedom of contract is only possible when it isn’t against
the imperative provisions of the abrogated code. The
legislator’s purpose by this postponement is not to make
the lessees suffer from the provisions of the agreements
which have been imposed to them by the lessors. How
the postponed provisions protecting the lessee will be
applied will be clarified with the decisions of the Court
of Cassation after 2020. However, it is possible that the
harmonization period of the provisions take a consider-
able time. B
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