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ABSTRACT

Preventive approaches have been adopted
in order to ensure the employees to work in
healthy and safe working environments, with
occupational health and safety regulated by
separate law. This issue has also great impor-
tance on the basis of the temporary employ-

ment relationship that is regulated under the
Labor Law No. 4857.
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OZET

Mustakil bir kanunla dtizenlenen is saglg ve
glvenligi ile calisanlarin saglikli ve gliven icinde
calisma ortamlarinda calisabilmesi icin dnleyici
yaklasimlar benimsenmistir. Bu husus 4857 sa-
yili Is Kanunu tahtinda diizenlenen gecici is ilis-
kisi bakimindan da buyuk 6nem arz etmektedir.

ANAHTAR KELiMELER; Gegici Is lliskisi,
Odung Is lliskisi, Is Araciligl, Ozel Istihdam Bu-
rosu, Is Kanunu Madde 7
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I. INTRODUCTION

EMPLOYMENT AGREEMENTS CAN BE DEFINED AS AN
agreement that the employee undertakes to
perform a work, and employer undertakes to
pay in return for the work undertaken by the
employee. Generally,employment agreements
are concluded between the employee and the

employer. However, the Labor Law No. 4857 (“Labor

Law”)! enables the establishment of an employment

relationship with an employer who is not a party to the

agreement and this employment relationship has been
called as” temporary employment relationship.”

With a more technical expression, the temporary (in-
dentured) employment relationship is an employment
relationship between employer and employee that oc-
curs when the employer lays the employee under an ob-
ligation to carry out the work under another employer’s
order for a specific or temporary period of time.? The
temporary employment relationships between the em-
ployer, temporary employer and employee shall be es-
tablished in two ways either through the employment
agency or employment within the holding itself or in
another workplace affiliated with the same group of
companies.

In this article, the occupational health and safety obliga-
tions will be discussed by examining the temporary em-
ployment relationship established through the private
employment agency. In this context, there may be dif-
ferent obligations before the parties of the contractual
relationships; the private employment agency, tempo-
rary employer and employee.

Il. TEMPORARY EMPLOYMENT RELATIONSHIP
THROUGH THE EMPLOYMENT AGENCY

A. Definition and Conceptual Information

Although, competence and authority essentially pertain
to Turkish Employment Agency, the Labor Law and Law
on Turkish Employment Agency and Certain Regula-
tions (“Law of Turkish Employment Agency’’) an-
nuls the public monopoly of the Turkish Employment
Agency in this respect and adjudicates that the authority
may be given to the private employment agency by the
[Turkish Employment] Agency.

1. GiRIS

$ SOZLESMELERI; ISCININ BiR iSi GORMEYI, ISVERENIN DE

iscinin yapmay iistlendigi ise kargilik bir ticret 6de-

meyi ilistlenmesinden olusan s6zlesmeler olarak ta-

nimlanabilir. Bu sézlesmelerdeki is iligkisi genellik-

le ig¢i ve igveren arasinda kurulur. Ancak 4857 sayili

Is Kanunu (“Is Kanunu”),! sézlesmenin tarafi ol-
mamasina ragmen bir isverenle is iliskisi kurulabilme-
sine olanak saglamistir ve bu ig iligkisi “gecici ig iligkisi”
olarak adlandirilmgtir.

Daha teknik bir anlatimla gecici (6diing) is iliskisi, bir is-
verenin, ig¢isinin is gérme edimini belirli veya gecici bir
siireyle bagka bir igverenin emrine vermesiyle olusan
bir is iligkisidir.> Igveren, gecici isveren ve ig¢i arasinda
meydana gelen gecici is iligkileri; 6zel istihdam biirosu
araciligiyla ya da holding biinyesi icinde veya ayni sir-
ketler topluluguna bagh bagka bir isyerinde goérevlendi-
rilmek kaydiyla iki sekilde kurulabilecektir.

Bu makalede 6zel istihdam biirosu araciligiyla kurulan
geciciis iligkisi ele alinarak taraflarin karsilikh olarak bu
is iligkisi sirasinda yiiklendikleri is saghig1 ve giivenligi
ylikiimliiliikleri kaleme alinacaktir. Bu baglamda, soz-
lesmesel iligkilerin taraflari olan 6zel istihdam biirosu,
gecici isveren ve isci nezdinde farkh yiikiimliiliikler s6z
konusu olabilmektedir.

II. iSTIHDAM BUROSU ARACILIGIYLA GECICi is
iLiskisi

A. Tanim ve Kavramsal Bilgi

Ulkemizde ig aracihigl gorev ve yetkisi esas itibariyle
Tiirkiye Is Kurumuna ait bulunmakta ise de I Kanunu
ve Tiirkiye Is Kurumu ile Baz1 Diizenlemeler Hakkinda
Kanun® (“Tiirkiye i§ Kurumu Kanunu”) ile bu konu-
daki kamu tekeli kaldirilmis ve Kurum tarafindan bu
yetkinin belirli kogsullarla 6zel istihdam biirolarina da
verilebilecegi hitkme baglanmigtir.

Ozel istihdam biirolar: Tiirkiye I§ Kurumu'nun izniyle
gercek veya tiizel kigiler tarafindan kurulur. Igbu biiro-
lar iscileri cesitli iglere yerlestirme, yerlesmelerine ara-
cilik yapma ve gecici ig iliskisi kurma faaliyetini yiiriitme
gorev/yetkilerine sahiptir.
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Private employment agencies shall be established upon
the approval of the Turkish Employment Agency, by real
and legal persons. These agencies have the authority
and duty to place workers in various jobs and to mediate
worker’s settlement process, and to establish a tempo-
rary business relationship.

As the Labor Law and Regulation on Private Employ-
ment Agency clarifies:

“Private Employment Agencies; act as an intermediary to

find job and employee, may operate services for the labor
market and employment and human resources may or-
ganize vocational training and may establish a temporary
employment relationship in case of authorization. Private
Employment Agencies shall not establish a temporary em-
ployment relationship and act as an intermediary for the
staffs and positions of public institutions and organiza-
tions.”®

Is Kanunu ve Ozel istihdam Biirolar1 Yonetmeliginde
aciklik getirildigi izere:

“Ozel istihdam biirolary; is ve is¢i bulmaya aracilik fa-
aliyeti yapar, isgticti ptyasast ile istihdam ve insan kay-
naklarina yénelik hizmetleri ytiriitebilir, mesleki egitim
diizenleyebilir ve yetki verilmesi hdlinde gecici is iliskisi
kurabilir. Ozel istihdam biirolart kamu kurum ve kuru-
luglarimin kadro ve pozisyonlart i¢in aracilik faaliyeti ya-
pamaz ve gegici is iligkisi kuramazlar.”*

Kanunda 6ngoriilen ticlii iligki® esaslarina gore, gecici is
iligkisinde, is¢i ile kendisini devreden isveren arasinda-
ki is sozlesmesi stirmektedir. Devralan igveren ve 6zel
istihdam biirosu arasinda ise gegici isci saglama sozles-
mesi akdedilmektedir. Is¢i bu sozlesme ile iistlendigi isi,
devralan igverene karsi yerine getirmekle yiikiimliidiir.
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According to the principles of tripartite relation* stipu-
lated in law, the employment contract between the em-
ployer and the transferor employer in the temporary
employment relationship is ongoing. As for the trans-
feror employer and the private employment agency, an
agreement in order to provide temporary employees
is concluded. The employee is obliged to carry out the
work before the transferee employer.

I. Legal Basis of Offices

Although the Labor Law does not contain any special
articles that regulate the private employment agencies,
Article 7 of the Labor Law explains the way to establish
private employment agencies and the way to establish a
temporary relationship.

In the Article 5 of the Regulation on Private Employ-
ment Agency, it is explained that: “Agencies are real or
legal persons that are allowed by the [Turkish Employ-
ment] Agency to be established in order to provide job

1. Biirolarin Hukuki Dayanagi

Is Kanununda 6zel istihdam biirolarim 6zel olarak
diizenleyen bir madde bulunmamakla beraber, i§
Kanunu'nun 7. maddesinde gecici is iligkisinin kurulma
bi¢imine yer verilirken 6zel istthdam biirolarinin kuru-
lus sekli de aciklanmugtir.

Ozel Istihdam Biirolar1 Yonetmeliginin 5. Maddesinde
ise “Blirolar, is arayanlarin yurt ici ve yurt disinda elveris-
li olduklar iglere yerlestirilmeleri ve ¢esitli igler icin uy-
gun isciler bulunmasina araculik etmek amactyla Kurum
tarafindan kurulmaswna izin verilen, gercek veya tiizel ki-
siligi haiz kuruluglardir.” seklinde ifade edilmistir.

Bununla beraber Tiirkiye i§ Kurumu Kanunun 17/5.
Maddesinde “Ozel istihdam biirolary; is ve isci bulmaya
araculik faaliyeti yapar, isgiicii piyasast ile istihdam ve in-
san kaynaklarina yénelik hizmetleri ylirtitebilir, mesleki
egitim diizenleyebilir ve yetki verilmesi halinde gegici is
iligkist kurabilir.” Seklinde bir ifade de bulunmaktadir.
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seekers with proper jobs abroad and at home, and to act as
an intermediary to place the employees in suitable jobs.”

In addition, in the Article 17/5 of the Law on Turkish
Employment Agency contains an expression that: “Pri-
vate employment agencies; act as an intermediary in find-
ing job and employee, may conduct services fort he labor
market, employment, and human resources, may organize
vocational training and may establish a temporary em-
ployment relationship in case of authorization.”

Il. Provisions of Establishing a Temporary Em-
ployment Relationship

The establishment of a temporary employment rela-
tionship is subjected to certain conditions through the
private employment agency. In accordance with Article
6 of the Regulation on Private Employment Agencies,
the contract to provide temporary employees shall be
concluded in writing. Such that, Article 23 of the same
Regulation, regulates the written Agreement as a valid-
ity condition.

On the other hand within the scope of the same article;
temporary employment relationship cannot be estab-
lished through the private employment agency for eight
months in the workplaces where the employees are dis-
missed collectively; in public institutions and organiza-
tions and in the underground mining workplaces. With
regard to the strike and lockout situations, it is foreseen
that employees cannot be employed with a temporary
employment relationship without prejudice to the Article
65 of the Law on Trade Unions and Collective Bargaining
Agreement dated 18/10/2012 and numbered 6356.

lil. OCCUPATIONAL HEALTH AND SAFETY OBLI-
GATIONS OF THE PARTIES

A. Obligations of the Employer Within the Scope
of the Occupational Health and Safety

1. The Obligation to Take Precautions

The employment contract is a type of contract where the
personality of the employee is at the forefront. For this
reason, employer’s obligation to protect the employee, is
placed among the primary obligations of the employer
within the framework of the contract.® The obligation to
protect employee, delivers the obligation to take precau-
tion within the scope of occupational health and safety

2. Gegici Is iliskisi Kurulmasinin Kosullan

Ozel istihdam biirosu aracihfiyla gecici is iligkisinin ku-
rulmas: belli kosullara baghi kilnmigtir. Ozel Istihdam
Biirolar1 Yonetmeliginin 6. maddesi uyarinca gegici isci
saglama sozlesmesi yazili yapilmak suretiyle kurula-
bilecektir. Oyle ki, ayn1 Yonetmeligin 23. maddesi ilgili
Sozlegme’nin yazili yapilmasini bir gegerlilik kosulu ola-
rak diizenlemisgtir.

Ote yandan; toplu isci ¢ikarilan igyerlerinde sekiz ay sii-
resince, kamu kurum ve kuruluglarinda ve yer altinda
maden ¢ikarilan igyerlerinde bu madde kapsaminda 6zel
istihdam biirosu araciligiyla gecici is iligkisi kurulamaz.
Grevvelokavt durumlariailigkin olarak ise, 18/10/2012
tarihli ve 6356 sayili Sendikalar ve Toplu Is S6zlesmesi
Kanununun 65. maddesi sakli kalmak kaydiyla gecici is
iligkisiyle igci caligtirilamayacag: 6ngoriilmiistiir.

lll. TARAFLARIN IS SAGLIGI VE GUVENLIGI YU-
KUMLOLUKLERI

A. isverenin is Saghg Ve Giivenligi Kapsaminda
Yiikiimliiliikleri

1. Onlem Alma Yiikiimliiliigii

Is sozlesmesi niteligi itibariyle iscinin kisiliginin 6n
planda oldugu bir sézlesme tiiriidiir. Bu sebeple, igve-
renlerin s6z konusu s6zlesme cercevesinde asli bor¢lari-
nin arasinda isciyi gozetme borcu vardir.® Isciyi gozetme
borcu, geciciisiligkisi acisinda hem asil isveren olan 6zel
istihdam biirosunun hem de gecici isverenin is saghg:
ve gilivenligi kapsaminda 6nlem alma yiikiimliligiini
dogurmaktadir. Bu kapsamda Gegici veya Belirli Siireli
Islerde Is Saghg ve Giivenligi Hakkinda Yonetmeligin
11. Maddesi uyarinca:

“Calisanlarm gegici olarak devreden isveren ile birlikte
gecici is iligkisi kurulan igveren, yapilan is siiresince isin
yapilmast ile ilgili kosullardan sorumludur.”

Avrupa Birligi'ni Belirli Siireli Is Iliskisi veya Gegici Is
Tligkisi ile Caligan Iscilerin Is Giivenligi ve Sagligina
iligkin AB Mevzuatinin Uye Devletler tarafindan Uygu-
lanmasi hakkinda Avrupa Komisyonu Degerlendirme
Raporuna gore, gecici is iligkisi cercevesinde caligan
igciler diger iscilere oranla daha cok is kazasma ugra-
makta ya da meslek hastaliklarina maruz kalmaktadir.”
Bu nedenle igyerlerinde gecici is iligkisi kapsaminda
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of both private employment Agency, who is the actual
employer, and the temporary employer, in terms of the
temporary employment relationship. In this context,
pursuant to Article 11 of the Regulation on Occupational
Health and Safety at Temporary or Fixed-Term Employ-
ment Contract:

“The employer, who has a temporary employment rela-
tionship with the transferor employer, is responsible for
the conditions related to the work and conditions during
the working process.”

According to the European Commission’s Evaluation
Report on the Implementation of the EU Legislation by
the other Member States related to Occupational Health
and Safety of the Employees Working under Temporary
Employment Relationship or under employment con-
tract of definite duration, workers who work within the
framework of a temporary employment relationship
are more likely to suffer from work accidents or occu-
pational diseases than other workers.® For this reason,
occupational health and safety measures taken for the
employees who are employed in a temporary work re-
lationship have high importance. There is a Directive
numbered 91/383/EC and dated 25 June 1991 in Euro-
pean Union is aimed to achieve this purpose.” The main
purpose of this directive, which regulates the definite
duration of work and temporary employment relation-
ship under a single roof, is to ensure that the workers
working under the temporary employment relationship
enjoy the same level of protection as the other workers
in the workplace.® As a matter of fact, the obligation of
the temporary employer to act equally to the employees
in the workplace is also expands to the temporarily em-
ployed workers.

In this context, employers are obliged to provide train-
ing within the scope of occupational health and safety
under the obligation of employers to undertake meas-
ures, to conduct health examinations and to provide
protective equipment and materials related to the work
that constitutes the basis for the obligation to carry out
the work.

First of all, it is necessary to focus on the employer’s ob-
ligations to provide trainings. In fact, while an opinion
in the doctrine supports that training obligation should
be on the private employment agency,” while the an-
other argues that the temporary employer employing
the temporary employee is obliged to ensure that the

calistirilan isciler icin alinan ig saghig: ve giivenligi 6n-
lemleri biiyiik 6nem arz etmektedir. Bu amaci gozeten,
Avrupa Birligi'nde 91/383/ EC sayil1 ve 25 Haziran 1991
tarihli bir Direktif bulunmaktadir.® Belirli siireli calisma
ve geciciigiligkisini tek bir ¢at1 altinda diizenleyen bu di-
rektifin esas amaci gecici is iligkisi tahtinda calismakta
olan igcilerin isyerindeki diger is¢iler ile ayn1 diizeyde
korumadan yararlanmasin saglamaktir.’ Nitekim gecici
igverenin igyerinde bulunan kendi iscilerine iligkin egit
davranma yiikiimliiliigli, gecici olarak istihdam edilen
isciler tizerinde de sirayet etmektedir.

Bu kapsamda igverenler nezdinde is saghgi ve giivenligi
kapsaminda igverenlerin énlem alma yiikiimliiliigii al-
tinda egitim verme yiikiimliiligii, saghk gozetimlerinin
yapilmasi yiikiimliiliigii ve is gorme ediminin konusunu
olusturan ige iligkin koruyucu ekipman ve malzemelerin
saglanmas: yiikiimliiliigii yer almaktadir.

11k olarak isverenin egitim verme yiikiimliiliigii {izerin-
de durmak gerekmektedir. Oyle ki, doktrinde bir gortlis
egitim verme yiikiimliiliigiiniin 6zel istihdam biirosu
lizerinde olmasi gerektigini savunurken,'® diger bir go-
riis ise gecici ig¢iyl istihdam eden gecici isverenin ig gor-
me edimine uygun olarak egitimlerin kendi is¢ilerine
vermis oldugu sekilde verilmesini saglamakla yiikiimlii-
diir. Oyle ki gerek ilgili mevzuatta gerekse Avrupa Birligi
Direktifinin 4. maddesi uyarinca egitim yiiktimliiliigiin-
den hangi isverenin sorumlu oldugu konusunda ihtilaf-
lar olsa da mesleki risklere kars: bilgilendirilen isciye
ayni zamanda buna yonelik egitim sunulmasi gerekliligi
acik bir sekilde ifade edilmistir.

Ikinci olarak, 6nlem alma yiikiimliiliigii kapsaminda ig-
verenin igciye saglamakla yiikiimlii oldugu is saghg ve
giivenligi kapsaminda is gérme edimi i¢in kullanilmasi
gerekli veya zorunlu olan ig kiyafetleri veya malzeme-
lerinin saglanmasi ve uygunlugunun kontrolii de yine
gecici isci istihdam eden gecici isveren {izerinde topla-
nacaktir. Bu kapsamda yiikiimliiliiklerin yerine getiril-
memesi halinde geciciigveren gerekli 6nlemlerin alindi-
gimin ispat edilmedigi hallerde sorumlu olacaktir.

Son olarak gerek gecici igveren gerekse 6zel istihdam
biirosu gecici is iliskisi kapsaminda istihdam edilen is-
c¢inin 6nlem alma yiikiimliiliigii altinda saghk gozetim-
lerini yerine getirme yiikiimliiliigii bulunmaktadir. Ts
Kanununun 15. maddesi uyarinca igveren, iscilerin igye-
rinde maruz kalacaklari saglik ve giivenlik risklerini dik-
kate alarak ig¢ilerinin saglik gozetiminden gecirilmesini
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training is delivered to their employees in accordance
with their performance of their work. Although there
are controversies about which employer is responsible
from the training obligation, both the relevant legisla-
tion and the Article 4 of the European Union Directive
explicitly state that workers who are informed about the
occupational risks should also be provided training for
this purpose.

Secondly, the obligation to provide and control the suita-
bility of the necessary or mandatory work clothes or ma-
terials for the performance of work which the employer
is obliged to provide to the worker under the obligation
to take precautions within the scope of occupational
health and safety will pertain to temporary employer
employing the temporary employee. If the obligations
are not fulfilled within this scope, the temporary em-
ployer will be responsible in cases where it has not been
proved that the necessary measures have been taken.

ve muayene edilmelerini saglamak zorundadir. Bu yii-
kiimliiliiglin hangi isveren tarafindan gerceklestirilece-
gi mevzuat cercevesinde agikca belirtilmemis olsa da, is
Saglig1 ve Giivenligi Kanununun 6. maddesinde isvere-
nin calisanlar1 arasindan is giivenligi uzmany, igyeri he-
kimi ve diger saghk personelini gorevlendirme veya bu
hizmeti is saghig1 ve giivenligi alaninda faaliyet gosteren
6zel kuruluglardan alinmasi yiikiimliiliigii isverene ytik-
lenmesine iligkin diizenlemeden ¢ikarimla asil isveren
olan 6zel istihdam biirosu haricinde esit davranma ilke-
sinin bir sonucu olarak gegcici isverenin de gegici olarak
istihdam edilmek amaciyla isyerine gelen iscinin kendi
igcileri gibi gerekli saglik kontrollerini yapilmas ve sag-
lik hizmetlerinden faydalandirilmasi saglanmalidir.

2. Risk Degerlendirmesi Yapma Yiikiimliiliigii

i§veren tarafindan risk degerlendirilmesinin yapilmasi,
is saghg ve giivenligi kapsaminda alinmasi gereken 6n-
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Finally, both temporary employer and the employee em-
ployed under the temporary employment relationship
by the private employment agency have an obligation
to carry out health examinations under the obligation
to take measures. In accordance with Article 15 of the
Labor Law, the employer must ensure that the workers
are examined by considering the health and safety risks
of the workers in the workplace. Although, it is not ex-
plicitly stated in the legislation that which employer will
fulfill this obligation, in Article 6 of Occupational Health
and Safety Law, there is a regulation for the employer to
be obliged to employ the occupational safety specialist,
occupational physician and other health personnel from
the employees, or to take the obligation from the private
institutions operating in the field of occupational health
and safety. As aresult of the principle of equal treatment,
except for, the private employment agency who is the
main employer with the deduction from this article, it
should be ensured that the temporary employer is pro-
vided with the necessary health checks and benefits from
the health services as the employer’s own workers do.

leyici tedbirler acisindan biiyiik 6nem arz etmektedir.
Bu kapsamda, ilk olarak deginilmesi gereken husus s
Saghg ve Giivenligi Risk Degerlendirmesi Yonetmeli-
gi" m.16 kapsaminda “Caliganin Bilgilendirilmesi” ola-
rak ele alinmaktadir. Gegici olarak, bilmedigi ve isini ifa
ederken cesitli risklerle karsilagsma olasilig1 olan bir is-
yerinde olan iscinin bilgilendirilmesi saghk ve giivenlik
risklerine maruz kalmamasi acgisindan oldukea biiyiik
o6nem arz etmektedir.

Gegici igverenin gozetiminde calisacak isciye karsi var
olan esit davranma yiikiimliiliigii de gozetilerek belirli
siireli igciye karsi bilgilendirme yiikiimliiliigii, belirsiz
siireli ig¢inin korunmasi ve igin aksamadan yiirtimesi
icin gecici siireli ig¢i icin de gecerli olmalidir.

Is Saglig1 ve Giivenligi Kanununun 16. maddesinde, olasi
tehlikeleri gozeterek risk degerlendirmesi yapma ve bu
degerlendirmeyi is¢iye bildirme yiikiimliiliigii ve buna
benzer yiikiimliiliiklerin yer almast ile birlikte Is Saghig
ve Glivenligi Yonetmeligi'nin 6. Maddesi igverene baska-
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2. Obligation to Make Risk Assessment

Risk assessment to be conducted by the employer is of
great importance in terms of the necessary preventive
measures to be taken within the scope of occupational
health and safety. In this context, it is considered that
the first issue to be addressed is “Informing the Em-
ployee” within the scope of Art.16 of the Regulation on
Occupational Health and Safety Risk Assessment.'

Itis very important to inform an employee; who is likely
to be exposed to various risks, undertakes to work tem-
porarily and not acquainted with the workplace, so as to
prevent exposure to health and safety risks.

By taking obligation of equal treatment into considera-
tion, the obligation to inform an employee with a fixed
term employment contract, shall also apply to tempo-
rary employees in order to protect the employee with an
indefinite term employment contract and for the works
to be carried out without any delays.

Alongside with the obligation of making risk assess-
ment by taking potential dangers into consideration and
informing the employee of such assessment regulated
under article 16 of the Law of Occupational Health and
Safety and similar obligations, so to say, pre-conditions
were regulated under the Regulation on Occupational
Health and Safety Risk Assessment article 6, with the
purpose of informing the employees and ensuring their
health and safety by putting the employer under further
obligations.

Moreover, as the obligation to make a risk assessment
should be evaluated together with the obligation to take
precautions, the necessary measures set out as a result
of the risk assessment should be provided primarily by
the temporary employer and the private employment
agency shall operate through the process if necessary.

In this respect, a decision of the Court of Appeals
(“Yargitay”) in 2016 expresses that it is explicitly regu-
lated under the law numbered 6331 that the employer
shall make risk assessment regarding the occupational
health and safety or have it made, and the necessity for
the principles of protection against the risks to be set out
was mentioned under the article 5 of the same law." As
it can be understood from the decision, Yargitay makes
the determination of the employer’s compliance with
the obligations regarding the risk assessment.

ca yliktimliiliikler de vererek is¢ilerin bilgilendirilmesi,
igcilerin saglig1 ve giivenligini saglamak amaciyla adeta
onkosullar diizenlemisgtir.

Ayrica, risk degerlendirmesi yapma yiikiimliiliigiiniin,
o6nlem alma yiikiimliiliigii ile birlikte degerlendirilmesi
gerektiginden, risk degerlendirilmesi sonucunda gerekli
o6nlemler 6ncelikli olarak gecici isveren tarafindan sag-
lanmali ve gerekli hallerde 6zel istihdam biirosunun da
istihdam edilen isci nezdinde gerekli 6nlemlerin alin-
mas1 kapsaminda calisma yapmasi gerekmektedir.

Bu konuda, Yargitay tarafindan 2016 yilinda verilmig
bir karar icerisinde igverenin is saglhig1 ve giivenligi
kapsaminda risk degerlendirmesi yapmasi veya yaptir-
masinin 6331 sayilh Kanunda acik¢a diizenlendigi be-
lirtilerek risklerden korunma ilkelerinin hazirlanmasi
gerekliligine de aym1 Kanunun 5. Maddesi kapsaminda
deginilmigtir.”* Karardan da anlasilacag iizere Yargitay
risk degerlendirmesi hususunda isverenin yiikiimliiliik-
lerine uyup uymadigimin aragtirmasim ihtilaf halinde
yapmaktadir.

3. Denetleme Yiikiimliiltigii

Bu baglik altinda gecici is iligkisindeki isverenler nez-
dinde ¢ok fazla bir yiikiimliilitk dogmasa da, ig saglig1 ve
giivenligi kapsaminda herhangi olasi bir riskin meydana
gelmemesi adina, 6nlem alma yiikiimliiliigii altinda ve-
rilen egitimlerin, igciye saglanan malzemelerin ve risk
degerlendirmesi yapma yiikiimliilii§ii ve iscinin bilgi-
lendirilmesi ad1 altinda isciyi olasi risklerden ve meslek
kazalarindan korumak amaciyla uyulmas: gerekli ku-
ral ve talimatlarin is¢i nezdinde uyulup uyulmadiginin
kontroliiniin yapilmasi gerekmektedir.’* Oyle ki, yapilan
denetimler sonucunda talimatlara uymayan isciler hak-
kinda gerekli uyarilarin yapilmasi ve uyar1 sonucunda
s6z konusu uymama eyleminin tekrarlanmamasi adina
caydiric1 6nlemler alinmas: igverenler {izerinde olusan
o6nemli bir ylikiimliiliiktiir.

Bu baglamda 6rnek niteliginde gosterilebilecek olan
Yargitay’in bir kararinda igverenin isyerinde meydana
gelen bir is kazasina iligkin ig¢iye koruyucu malzeme
temin edilmediginden, is saghg: ve giivenligi egitimler
verilmediginden ve kazaya neden olan makinede ariza
oldugundan bahsedilmis olup, isverenin ilgili hususlara
iligkin gerekli denetimleri yapmamas1 nedeniyle mey-
dana gelen zarardan dolay1 sorumlulugunun s6z konusu
olduguna hitkmedilmigtir.**
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3. Obligation of Inspection

Although there are not much liabilities for employers
in temporary employment relationships, for the sake of
preventing any potential risk from happening within the
scope of occupational health and safety, it should be in-
spected if the employee complies with the rules and or-
ders which should be complied with in order to protect
the employee from the potential risks and occupational
accidents within the scope of risk assessment obligation
and obligaiton to inform the employee.'? It is also an im-
portant obligation for the employers to take deterrent
measures in order to prevent the acts of non-compli-
ance from repetition, after the necessary warnings were
made to the employees who are not complying with the
directions given as a result of the inspections made.

In this context, in an exemplary decision given by
Yargitay, it was held that the employer shall be respon-
sible of the damages for not conducting the necessary
inspections for the relevant matters, since the neces-
sary occupational health and safety trainings were not
made, the protective equipment was not provided to the
employee and an occupational accident occurred due to
an error in the relevant machinery was present in the
workplace.”®

Either for the temporary employer or the private em-
ployment agency in certain circumstances, there are
liabilities for the examination of whether the protec-
tive equipment which are necessary to be used by the
employee during the work were used or not; presence
of necessary protective equipment to be provided by
the employer; the quality of the protective equipment to
observe the eligibility to prevent the potential occupa-
tional accidents and illnesses. In this regard, in the event
of any damages to the temporary employee are present,
if the necessary inspections are not provided by the em-
ployer in connection with other obligations, the liability
will arise based on the fault ratio of both the temporary
employer and the private employment agency.

Il. Obligations Of The Employee Within The
Scope Of Occupational Health And Safety

1. Obligation to Comply with the Orders and Di-
rections with the Employer

The employer has an obligation to take the necessary oc-
cupational health and safety measures as well as the em-

Gerek geciciigveren gerekse kimi durumlarda 6zel istih-
dam biirosu tarafindan tedarik edilen ig sirasinda is¢inin
kullanmasi gereken koruyucu malzemelerin kullanilip
kullanmilmadiginin kontrolii, isveren tarafindan gerek-
li koruyucu malzemelerin yeterli bir sekilde saglanip
saglanmadiginin kontrolii, ve koruyucu malzemelerin
nitelik olarak olas1 bir is kazas1 veya meslek hastaligin
Onleyici nitelikleri haiz oldugunun kontrol ve denetimi
isveren nezdinde dogmaktadir. Bu kapsamda gerekli
denetimlerin, diger yiikiimliikleri ile baglantil olarak,
isveren tarafindan saglanmamasi halinde gecici is¢i nez-
dinde herhangi bir zarar dogmasi halinde sorumluluk
kusur oraninda gerek gecici isveren gerekse 6zel istih-
dam biirosu nezdinde dogacaktir.

B. iscinin Is Saghg ve Giivenligi Kapsaminda
Yikimliiliikkleri

1. isverenin Emir ve Talimatlarina Uyma Yiikiim=
laligii

i§verenin gerekli olan is saglig1 ve giivenligi tedbirlerini
alma yiikiimliiliigii oldugu gibi is¢i de bu tedbir yiikiim-
lilliigiine istinaden koyulan kurallara uymalidir. 6331
sayill Kanun, is saghg1 ve giivenligine iligkin iscilerin
uymas1 gereken yiikiimliiliiklerini diizenlemigtir. Bu
dogrultuda calisanlar kendilerinin ve hareketlerinden
veya yaptiklari isten etkilenen diger calisanlarin saghk
ve giivenliklerini tehlikeye diistirmemekle yiikiimlii-
diir.** Bu baglamda gecici igveren tarafindan is saghigi ve
giivenligi kapsaminda iscinin igyerinde kargilagabilecegi
olasi risklere kars1 alinacak énlemlere iligkin uyulmasi
gerekli emir ve talimatlarin, her ne kadar gecici igveren
nezdinde ig gérme edimi yerine getirilse de is gorme edi-
minin muhatab1 olan gegici igverenin emir ve talimat-
larina gecici is¢inin uymas: gerekmektedir. Bu konuda
doktrinde kimi goriislerde emir ve talimat vermenin asil
igveren olan 6zel istihdam biirosu nezdinde gercekles-
tigini s6z konusu oldugunu belirtilmis ise de, gegici isci
geciciigverenin igyerinde kendisine verilen bir is gérme
edimini yerine getirdiginden, gecici isverenin emir ve
talimatlarina uymasi biiyiik 6nem arz etmekte olup, is
saglig1 ve giivenligi kapsami diginda gecici ig¢i nezdinde,
ozel istihdam biirosu ile akdedilen is saglama s6zlesme-
si ve igcinin 6zel istihdam biirosu ile akdetmis oldugu is
sozlesmesinin hakli nedenle feshi sonucu dahi dogabil-
mektedir.

Emir ve talimatlara uyma yiikiimliiliiginiin bu konuda
igci tarafindan genis yorumlanmasi gerekmektedir.
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ployee must comply with the rules laid down according
to this obligation of taking measures. The Law nnum-
bered 6331 regulates the obligations of the employees
regarding occupational health and safety. In this re-
spect, employees are obliged not to endanger the health
and safety of themselves or other employees affected
by their work or actions. In this context, even though
the temporary employee undertakes to do work by the
temporary employer, it is necessary for the temporary
employee to comply with the orders and directions of
the temporary employer towards potential risks that
the employee may face and the matter of occupational
health and safety. Even though, doctrinally, it is stated
that the private employment agency, as the actual em-
ployer, is the one to give the orders and directions; it is
very important for the temporary employee to comply
with the temporary employer’s orders and directions
since the employee undertakes the work in the employ-
er’s workplace and may result in the rightful termina-
tion of the labor supply agreements executed between
the private employment agency and the employer and
the employment agreement executed between the pri-
vate employment agency and the employee.

4

Oyle ki, isciye temin edilen koruyucu malzemelerinin
kullanimina iligkin yapilan egitim ve caligmalarin sonu-
cunda, isverenin talimatlar1 dogrultusunda ig¢inin ken-
disine belirtilen sekilde, teslim edilen koruyucu malze-
melerin is¢i tarafindan kullanilma, emir ve talimatlara
uyma yiikiimliiliigii sonucunda ortaya ¢ikmakta ve uyul-
madig1 takdirde ortaya ¢ikan zararlarda iscinin sorum-
lulugu dogmaktadir.

Bu kapsamda konu ile ilgili olarak Yargitay’in bir kara-
rinda “Isci saghg ve is giivenligi ile ilgili olarak isverenin
gerekli tedbirleri alma yiikiimliiliigii yaninda, is¢inin de
bu konuda konulan usul ve gartlara uyma yiikiimliiliigi
vardir.” denilmek suretiyle ¢calisanlarin is saghg: ve gii-
venligi hususunda esas yiikiimliiliiklerinin kurallara uy-
mak oldugunu vurgulanmigtir.®

Yargitay bir bagka kararinda ise kullanilmasi zorunlu
olan is giivenligi malzemelerini (baret, gozliik, maske)
takmayan igc¢inin s6zlesmesinin feshedilebilecegini be-
lirterek iscinin bu kurallara uyma yiikiimliiliigii oldugu-
na dikkat cekmisgtir."”
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In this regard, the obligation to comply with the orders
and directions, shall be interpreted in abroad way by the
employee.

As a result of the training and studies on the use of the
protective equipment provided to the employees, the
employees are responsible for the damage caused by
themselves in case of failure to comply with the instruc-
tions of the employer in connection with the obligation
to follow the orders and directions, and to use the pro-
tective equipment delivered to them, as instructed.

Inthisrespect, in a decision of the Yargitay, it was empha-
sized that the main obligation of the employees within
the scope of occupational health and safety is to comply
with the rules by stating the following sentence: “In addi-
tion to the obligation of the employer to take necessary
measures in relation to occupational health and safety,
the employee has an obligation to comply with the pro-
cedures and conditions set forth in this regard.”*

In another decision of the Yargitay, the obligation to fol-
low the rules was pointed out by stating that the contract
of the worker who does not use the occupational safety
materials (hard hat, goggles, masks) which are compul-
sory to use, may be terminated.'

However, if an occupational accident occurs, it is not held
that the employee would be solely responsible for not us-
ing the compulsory occupational safety materials which
are delivered to the employee to be used for the occupa-
tional health and safety. On the other hand, the burden of
proving the necessary warnings for not using the materi-
als were made to the employee by the employer.

Ancak yine de bir ig kazasinin meydana gelmesi halin-
de, iscinin kendisine is saglig1 ve giivenligi kapsaminda
kullanilmasi amaciyla teslim edilen zorunlu is giivenligi
malzemelerini takmamas1 dolayisiyla salt olarak isci-
yi sorumlu tutmamaktadir. Oyle ki, is¢inin s6z konusu
malzemeleri kullanmamasi dolayisiyla gerekli uyarila-
rin igveren tarafindan yapildiginin ispati igverene aittir.

2. Egitimlere Katilma Yiikiimliiliigii

Gegici olarak bir is gérme edimini ifa etmek amaciyla
6zel istihdam biirosu araciligiyla gecici isveren nezdinde
istihdam edilen bir isci, hem 6zel istihdam biirosu tara-
findan saglanan veya verilen egitimlere katilmak hem de
geciciigverenin kendiigyerinde goriilecek ise 6zgii olarak
verecegi egitimlere katilmasi zorunludur. Ciinkii bir¢ok
is kazas1 ve meslek hastaliginin meydana gelmesinin esas
sebebi isciye verilecek egitim ve iscinin bu egitimi eksik-
siz bir sekilde tamamlamamasindan kaynaklanmaktadir.

Bu baglamda, isverenin baglca yiikiimliilitklerinden bi-
risi isciye egitim verme yiikiimliiliigii olsa da aymi sekilde
is¢inin s6z konusu is gérme edimini yerine getirebilmesi
icin diizenlenen tiim egitimlere katihm saglamasi ve bu
yonde gerekli tiim agsamalar1 saglamasi gerekmektedir.
Aksi takdirde isci, isveren tarafindan verilen egitimin de-
tayli ve aciklayici bir sekilde yapilmasi sonucunda gerek-
li katihmi gostermemesi nedeniyle bir zararin meydana
gelmesi halinde isci s6z konusu zarara katlanmakla yii-
kiimlii olacaktir.
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2. Obligation to Participate in the Trainings

A temporary employee, who is employed by a tempo-
rary employer through a private employment agency to
perform a temporary job, is obliged to participate in the
special trainings provided by the temporary employer
for the work to be conducted in the workplace, as well
as the private employment agency. Because the main
reason for many occupational accidents and diseases to
occur is the training to be provided to the employee and
employee’s failure to complete this training completely.

Although one of the main obligations of the employer is
to provide training to the employee, it is also necessary
for the employee to participate in all trainings provided
and to take all necessary steps in this direction, in order
to carry out the relevant work. Otherwise, the employee
shall be obliged to cover the damages if the employee has
not participated to the detailed and descriptive training
given by the employer.

IV. CONCLUSION

Pursuant to the Article 417 of the Turkish Code of Obli-
gations (“TBK”), the employer has an obligation to take
all necessary measures to ensure occupational health
and safety in the workplace. At the same time, Article
13 of the Regulation on Occupational Health and Safety
in Temporary or Fixed-Term Works, alongside with the
private employment agency, the temporary employer
may take additional measures in addition to the meas-
ures mentioned in the relevant legislation in terms of
protection of the employee in the scope of occupational
health and safety.

igverenin isyerinde is saglig1 ve giivenliginin saglanma-
sticin gerekli her tiirlii 6nlemi alma yiikiimliiliigii var-
dir. Ayn1 zamanda Gegici veya Belirli Siireli Islerde Is
Saglig1 ve Giivenligi Hakkinda Yonetmeliginin 13. mad-
desi 6zel istihdam biirosunun yani sira gecici igsverenin
iscinin ig saghigl ve giivenligi kapsaminda korunmasi
acisinda ilgili mevzuatta sayilan 6nlemler haricinde ek
onlemler de getirebilecegine yer verilmigtir.

Ayrica bu kapsamda gecici igveren haricinde 6zel is-
tihdam biirosunun asil igveren olarak yerine getirme-
si gerekli yiiktimliiliikleri de diizenlenmigtir. Ornegin,
Ozel Istihdam Biirolar1 Yonetmeligi 9. maddesinde “e)
20/6/2012 tarihli ve 6331 sayilt f§ Sagligt ve Giivenligi
Kanununun 17°nci maddesinin altinct fikrasinda ongo-
riilen egitimleri vermekle ve is sagligi ve giivenligi aci-
sindan gereken tedbirleri almakla yiikiimliidiir.” seklin-
de bir diizenleme yer almaktadir.

Sonuc olarak, her ne kadar ilgili mevzuat cercevesinde
as1l isveren 0Ozel istihdam biirosu ile gecici olarak isci
istihdam eden gecici isveren nezdinde is¢inin is sag-
lig1 ve giivenligi acisindan yerine getirilmesi gereken
yukiimliiliikler bazinda kesin bir ayrim yapilmaksizin
genel bir isveren kavrami {izerinden yiikiimliiliikler
belirlenmis olsa da, esit davranma ilkesi ve isciyi g6zet-
me borcu neticesinde her iki igveren iizerinde de yii-
kiimliliikler benzer nitelikte dogmaktadir. Ayni sekil-
de gecici is bazinda istihdam edilen is¢inin gerek kendi
is saghig1 ve glivenligi gerekse ayni igyeri catisi altinda
birlikte calistig1 diger iscilerin is saghig1 ve giivenligine
6zen gostermek adina yiikiimliiliiklerini bagta gecici
igverene karsi olmak ilizere yerine getirmesi gerekmek-
tedir. |
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In this context, other than the temporary employer, the
obligations of the private employment agency as the
main employer have been regulated. For example, Ar-
ticle 9 of the Regulation on Private Employment Agen-
cies reads as follows: “e) [private employment agency] is
obliged to provide the trainings regulated in the Sub-arti-
cle six of Article 17 of the Occupational Health and Safety
Law No. 6331 dated 20/6/2012 and to take the necessary
measures in terms of occupational health and safety”.

All in all, the obligations of the private employment

agency as the main employer and the temporary em-
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ployer employing temporary workers are not regulated
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pational health and safety of other workers under the
same workplace. B
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