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ABSTRACT

It is important to determine the rights of au-
thor on the work and their scope both for au-
thor and third parties. In this sense, it is nec-
essary to examine the economic and moral
rights which are regulated in the Law on In-
tellectual and Artistic Works numbered 5846
(“LIAW”) and to study the usage of the rights
by author and third parties. The subject mat-
ter of this article is analysed through both the
provisions of LIAW and the draft code pre-
pared to amend LIAW.

OZET

Bir eser Uizerinde eser sahibinin ne ttr haklari-
nin oldugu ve haklarin koruma kapsaminin tes-
piti, hem eser sahibi hem de Uctincu kisiler icin
dnem arz etmektedir. Bu baglamda, 5846 sayili
Fikir ve Sanat Eserleri Kanunu'nda duzenleme
bulan, eser sahibinin eser Uzerindeki manevi
ve maddi haklarinin incelenmesi, bu haklarin
kullanimi ve devri durumunda tctnct kisilerce
kullanimi hususlarinin ele alinmasi gerekmek-
tedir. Bu makalede konu, hem FSEK hem de
“b846 sayili Fikir ve Sanat Eserleri Kanununda
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The article also includes general evaluations
on the transfer of economic rights to third
parties, taking into account the fundamental
differences between licensing and transfer
transactions.

KEYWORDS: LIAW, Characteristics of Eco-
nomic Rights, Assignment of Economic Rights,
Draft Code on LIAW

I. INTRODUCTION

UTHORS’ RIGHTS ON THE WORKS REVEALED AS A
consequence of intellectual effort and hard
work are regulated in the Law on Intellec-
tual and Artistic Works numbered 5846. In
the article 1/B of the Code, the work is de-
fined as “Any intellectual or artistic product

bearing the characteristic of its author, which is deemed
a scientific and literary or musical work or work of fine
arts or cinematographic work”. Within the framework
of this definition, on the condition of being one of the
types stipulated in the Code, it is possible to state that all
intellectual products arising from its author’s creative
power are considered as work. Authors have economic
and moral rights over the work within the limits stipu-
lated in the Code.! Although the authors’ rights are abso-
lute rights, they are subjected to significant limitations
by various reasons such as public interest.?

Moral rights of author are derived from the relationship
between the work and the personality of the author.? In
other terms, moral rights are closely linked to the per-
sonality of the author,* so that these rights are not suit-
able to be assigned to a third party or to be waived from
or to be subject matter of any legal transaction.” Like-
wise moral rights are not inheritable. On the other hand,
despite the fact that moral rights are not transferable by
nature, the authority to use of the said rights may be sub-
ject to agreements.® Moral rights regulated in the LIAW
are mainly right to disclose the work to the public, right
to designate the author’s name, right to prohibit modi-

degisiklik yapiimasina iliskin kanun tasarisi” hi-
kimleri dikkate alinarak incelenmistir. Ayrica
makalede, lisans ve devir islemleri arasindaki
temel farkliliklar da g6z dntinde bulundurularak
mali haklarin Gctinct kisilere devri konusuna
iliskin genel degerlendirmelere yer verilmistir.
Bu kapsamda doktrinde ve mahkeme ictihat-
larinda cok rastlanmamakla birlikte, bir mali
hakkin icerdigi farkl yetkilerin birden fazla ki-
siye ayri ayri devrinin mimkuin olup olmadigl
hususu tartisimistir.

ANAHTAR KELIMELER: FSEK, Mali Hak-
larin Nitelikleri, Mali Haklarin Devri, FSEK Ka-
nun Tasarisi

1. GiRIS

SER SAHIBININ, FiKRi CABA VE CALISMASI SONUCU
ortaya koydugu eseri iizerindeki haklar1 5846
sayll1 Fikir ve Sanat Eserleri Kanunu'nda
(“FSEK”) diizenlenmigtir. Kanun'un 1/B
maddesinde eser, “sahibinin hususiyetini tagt-
yan ve ilim ve edebiyat, musiki, giizel sanatlar
veya sinema eserleri olarak sayilan her nevi fikir ve sa-
nat mahsulleri” olarak tanimlanmaktadir. S6z konusu
tamim cercevesinde, Kanun'da sayilan tiirlerden biri
kapsaminda olmak sartiyla, sahibinin yaratici giiciiniin
bir sonucu olarak ortaya ¢ikan fikri {iriinlerin eser ola-
rak tanimlandigimi s6ylemek miimkiindiir. Eser sahibi,
Kanun’da 6ngdriilen sinirlar cercevesinde eseri tizerin-
de mali ve manevi haklara sahiptir.! Eser sahibinin, eseri
tizerindeki s6z konusu haklar1 mutlak hak niteliginde
olsalar da kamu menfaati gibi cesitli kriterler ile 6nemli
simirlandirilmalara tabi tutulmuglardir.?

Eser sahibine taninan manevi haklar, eser ile eser sahi-
binin kisiligi arasindaki iliskiden kaynaklanmaktadir.?
Bir diger ifadeyle eser iizerindeki manevi haklar eser
sahibinin kisiligi ile siki sikiya bagh olup,* ticiincii bir
kisiye devri veya manevi haklardan feragat edilmesi ya-
hut manevi haklarin herhangi bir hukuki isleme konu
olmas1 miimkiin degildir.* Keza manevi haklar miras ile
intikal de etmezler. Bununla birlikte manevi bir hakkin
bizzat kendisinin devredilememesine ragmen, s6z ko-
nusu hakkin kullaniminin devri miimkiindiir.* FSEK’te
diizenlenen baglica manevi haklar; eserin kamuya su-
nulmasi, eserde eser sahibinin adinin belirtilmesi, eser-
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fication, right to request the original of work and right
to present the work.” It is accepted that the moral rights
regulated in the articles 14, 15,16 and 17 of the LIAW are
subject to the principle of numerus clauses.® It should be
admitted that the moral rights constitute a right catego-
ry that includes but also exceeds the personality rights
within the framework of civil law. Namely, personal-
ity rights are strictly bonded to the person and directly
linked to his/her personality. However, the moral rights
regulated in the LIAW are independent from personal-
ity rights owing to the fact that they arise from the au-
thorship, in another words, they are based on the rela-
tionship between the work and author.’

Authors have economic rights in addition to the moral
rights. The economic rights root in the economic rela-
tionship between the work and the author. Contrary to
the moral rights, economic rights might be subject to
legal transactions, and they might be transferred by in-
heritance. Subject to the principle of numerus clauses,
economic rights regulated in the articles 21, 22, 23, 24

de yapilacak degisikliklerin engellenmesi, eserin aslina
ulagma ve eserin sergilenmesine iligkindir.” FSEK’in 14,
15,16 ve 17 inci maddelerinde diizenlenen manevi hakla-
rin sinirh say1 ilkesine tabi oldugu kabul edilmektedir.®
Manevi haklarin, medeni hukuk cercevesindeki kisilik
haklarini da kapsayan ancak onu da agan bir hak sinifi
oldugunu kabul etmek gerekir. $6yle ki, medeni hukuk
cercevesindeki kisilik haklari, kisiye siki sikiya bagh
olup kisinin dogrudan sahsiyeti ile ilgilidir. Oysa FSEK
cercevesinde diizenleme bulan manevi haklar, eser sa-
hipliginden, bir diger ifadeyle eser ile eser sahibi arasin-
daki baglantidan kaynaklandigi icin, kisilik haklarindan
bagimsizdir.’

Eser sahibinin manevi haklarinin yan sira mali haklar:
da bulunmaktadir. Mali haklar, eser ile eser sahibi ara-
sindaki ekonomik iliskiden dogan haklardir. Manevi
haklardan farkl olarak mali haklar s6z konusu oldugun-
da, hakkin hukuki islemlere konu olabilmesi ve miras
yoluyla intikali miimkiindiir. Sinirh say1 ilkesine tabi
olarak FSEK’in 21, 22, 23, 24 ve 25 inci maddelerinde
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and 25 of the LIAW include right of adaptation, right of
reproduction, right of distribution, right of performance
and right to communicate a work to public. As it is the
main subject of this work, characteristics of economic
rights are examined below in detail under a separate
heading.

Il. ECONOMIC RIGHTS AND THEIR CHARACTER-
ISTICS

Economic rights contain the rights arising from the
economic relationship between the work and author.
In other terms, economic rights are occurred by the LI-
AW’s protection of the author’s economic expectations
from those who benefit from the work.’> While author is
not able to obtain economic benefits from moral rights,
economic rights provide financial return to the author."
This basic difference between moral rights and econom-
ic rights cause differentiation of characteristics of these
two type of rights.

A. Types of Economic Rights

Economic rights are mentioned in the LIAW by the law-
maker like as the moral rights. In this sense economic
rights areright of adaptation (art. 21 of the LIAW), right of
reproduction (art. 22 of the LIAW), right of distribution
(art. 23 of the LIAW), right of performance (art. 24 of the
LIAW) and right to communicate a work to public (art. 25
of the LIAW)."2 Each right’s scope is regulated within the
related article.” In addition to the said economic rights,

diizenlenen mali haklar, isleme hakki, cogaltma hakki,
yayma hakki, temsil hakki ve umuma iletim hakkini kap-
samaktadir. Calismanin konusunu olugturmas: acisin-
dan mali haklarin genel 6zellikleri asagida ayr1 bir baghk
altinda detayl olarak incelenmistir.

Il. MALI HAKLAR VE GENEL OZELLIKLERI

Mali haklar, eser ile eser sahibi arasindaki ekonomik
iliskiden dogan haklar1 kapsamaktadir. Bir diger ifa-
deyle mali haklar, eser sahibinin, eserden faydalanan
kisilerden ekonomik bir karsiik beklemesinin FSEK
tarafindan korunmasiyla ortaya ¢ikmis haklardir.”® Ma-
nevi haklar, eser sahibine ekonomik bir fayda saglamaz-
ken mali haklar, eser sahibine ekonomik getiri saglayan
haklardir.* Manevi haklar ile mali haklar arasindaki bu
temel farklilik, her iki tiir hakkin nitelikleri acisindan da
farkli olmalarina sebebiyet vermektedir.

A. Mali Haklarin Tiirleri

Manevi haklar gibi mali haklar da Kanun Koyucu tara-
findan FSEK’te sayilmigtir. Buna gore mali haklar; isle-
me hakki (FSEK m. 21), cogaltma hakki (FSEK m. 22),
yayma hakki (FSEK m. 23), temsil hakki (FSEK m. 24)
ve umuma iletim hakkidir (FSEK m. 25). Bu haklar, s1-
nirh say1 ilkesi kapsaminda kanun koyucu tarafindan
belirlenmistir.”* Her bir hakkin kapsamu ilgili maddeler-
de belirlenmistir."®* Anilan mali haklara ek olarak FSEK
m. 45’te diizenleme bulan pay ve takip hakkinin da mali
haklar kapsamina girdigi savunulmaktadir.* Ulkemizde

1LIAW Art. 13: “The economic and moral interests of
authors in their intellectual and artistic works shall be
protected under this Law.” The distinction between
economic and moral rights remains in the draft code
amending the Law on Intellectual and Artistic Works
numbered 5846.

2 Arathi Ashok, “Economic Rights of Authors under
Copyright Law: Some Emerging Judicial Trends”,
Journal of Intellectual Property Rights, January 2010,
Vol. 15, p. 46.

3 Eray Aksin Atar, Fikir ve Sanat Eserleri
Hukukunda Yayma Hakki ve Korunmasi,

Istanbul 2017, p. 74.

4 Hatice Kiibra Ercoskun Senol, “Mali Haklari
veya Kullanim Hakkini Devralanlarin Fikir ve Sanat
Eserleri Kanunu Kapsaminda Korunmas”, Hacettepe
Hukuk Fakiiltesi Dergisi, 2013, Vol. lll, No. 1, p. 46.

5 Cahit Suluk/Rauf Karasu/Temel Nal,

Fikri Miilkiyet Hukuku, Ankara 2017, p. 85-86.

6 Canan Kiiciikali, Fikri Haklarin Ihlalinden
Kaynaklanan Tazminat Davasi, Ankara 2017, p. 161.

7 Hayri Bozgeyik, Goriisler ve Kararlar Telif Hukuku:
Mali Haklar, Manevi Haklar, Tazminat, Hukuk ve Ceza
Davalari, Ankara 2018, p. 7.

8 Kiigiikali, p. 161; For a contrary opinion please see
Atar, p. 76.

9 Sinan Sarikaya, Fikri Haklarda Manevi Tazminat,
http://www.academia.edu/12566421/Fikri_Haklarda_
Manevi_Tazminat, (Last Access: 07.09.2018), p. 3.

10 Kiiciikali, p. 154.

11 Ahmet M. Kilicoglu, Sinai Haklarla Karsilastirmali
Fikri Haklar, Ankara 2017, p. 242.

12 Atar, p. 76.

13 The draft code prepared to amend LIAW includes
significant amendments in the articles regulating the

economic rights. However evaluations regarding the
amendments in the economic rights are not included
inthis article due to the fact that they exceed the
limits and content of the article. Rather it is contented
with general explanation about characteristics of
economic rights. is considered sufficient. For the
draft code text please see http://www.msg.org.
tr/UserFiles/files/5846%20SAYILI%20FIKIR%20
VE%20SANAT%20ESERLERI%20KANUNUNDA%20
DEGISIKLIK%20YAPILMASINA%20ILISKIN%20
KANUN%20TASARISI.pdf. (Last Access: 06.11.2018)
14 Mustafa Ates, “Eser Sahibinin Eserin Yeniden
Satisindan Pay Alma Hakki", Terazi Hukuk Dergisi,
2018, Vol. 13, No. 140, p. 67.

15 Ates, p. 70.

16 Kiiciikali, p. 156.

17 Nal/Suluk, p. 91.
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it is argued that share right regulated in the article 45 of
the LIAW constitutes economic right."* This right which
is not commonly practiced in Turkey enables the author
to receive a sufficient share from works of fine arts and
the works mentioned in the article 45 of the LIAW."®

B. Characteristics of Economic Rights
1. Independency

Independency of economic rights from each other is
pointed out by the article 20 of LIAW, which states that
“Economic rights are independent of one another. The dis-
posal and exercise of one does not affect the other.” Based
on this provision, it is possible for the author to assign
the right of adaptation on a work to a third person while
assigning the right of reproduction on the same work
to another one.’® For this reason, each assigned right
on the work has to be shown pursuant to the article 52
of the LIAW.” Owing to the fact that economic rights
are independent from each other, assignment of some
rights shall not interpreted as other economic rights
are included in the assignment contract. In the case
that an uncertainty occurs whether an economic right
was assigned or not, it is accepted that the right was not
assigned to.” On the other hand, in case that achieving
economic benefits aimed by assignment of an economic
right necessitates the usage of one or more other un-
assigned economic rights, it is argued in the doctrine
that those unassigned rights are considered within the
framework of the assignment.?”

cok uygulamasi olmayan bu hak, eser sahibinin, daha
sonradan degeri artan giizel sanat eserlerinden ve FSEK
m. 45’te sayilan diger eserlerden yeterli miktarda bir pay
almasini amaclamaktadir.”

B. Mali Haklarin Ozellikleri
1. Bagimsizhk

FSEK m. 20’de yer verilen “Mali haklar birbirine bag-
l1 degildir. Bunlardan birinin tasarrufu ve kullanilma-
st digerine tesir etmez” gseklindeki diizenlemeyle mali
haklarin birbirinden bagimsiz nitelikte oldugu vurgu-
lanmigtir. Bu hiikiimden hareketle, eser sahibinin, eser
tizerindeki isleme hakkini bir kisiye devrederken ¢ogalt-
ma hakkim diger bir kisiye devretmesi miimkiindiir.'®
Bu sebepledir ki FSEK m. 52 hiikmii geregince, devre-
dilen mali haklarin ayr1 ayr1 gosterilmesi gerekmekte-
dir.” Mali haklar birbirinden bagimsiz oldugu icin, devir
sozlesmesinde bazi1 haklarin yazili olmasi halinde, diger
mali haklarin da devredildigi seklinde bir yorum yapila-
mayacaktir. Bir mali hakkin devredilip devredilmedigi
konusunda tereddiit dogmas: halinde ise devredilme-
digi kabul edilecektir.’® Bununla birlikte doktrinde, bir
mali hakkin devri kapsaminda amaclanan ekonomik
faydanin saglanmasinin, diger mali haklardan birinin
veya birilerinin kullanilmasini da zorunlu kildig1 du-
rumlarda, o hakkin/haklarin da devir kapsaminda oldu-
guifade edilmektedir.”

1FSEK md. 13: “Fikir ve sanat eserleri izerinde
sahiplerinin mali ve manevi menfaatleri bu kanun
dairesinde himaye gériir.” Mali ve manevi hak ayrimi,
5846 sayli Fikir ve Sanat Eserleri Kanununda
degisiklik yapilmasina iliskin kanun tasarisinda da
korunmustur.

2 Arathi Ashok, “Economic Rights of Authors under
Copyright Law: Some Emerging Judicial Trends”,
Journal of Intellectual Property Rights, Ocak 2010,
S.15,5.46.

3 Eray Aksin Atar, Fikir ve Sanat Eserleri
Hukukunda Yayma Hakki ve Korunmasi,

Istanbul 2017, s. 74.

4 Hatice Kiibra Ercoskun Senol, “Mali Haklari
veya Kullanim Hakkini Devralanlarin Fikir ve Sanat
Eserleri Kanunu Kapsaminda Korunmas!”, Hacettepe
Hukuk Fakiiltesi Dergisi, 2013, C. Ill, S. 1, s. 46.

5 Cahit Suluk/Rauf Karasu/Temel Nal, Fikri

Milkiyet Hukuku, Ankara 2017, . 85-86.

6 Canan Kiiciikali, Fikri Haklarin [hlalinden
Kaynaklanan Tazminat Davasl, Ankara 2017, s. 161.

7 Hayri Bozgeyik, Goriisler ve Kararlar Telif Hukuku:
Mali Haklar, Manevi Haklar, Tazminat, Hukuk ve Ceza
Davalari, Ankara 2018, s.7.

8 Kiiciikali, s. 161. Aksi yéndeki gorils icin bkz.

Atar, s. 76.

9 Sinan Sarikaya, Fikri Haklarda Manevi Tazminat,
http://www.academia.edu/12566421/Fikri_Haklarda_
Manevi_Tazminat, (E.T. 07.09.2018), s. 3.

10 Kiiciikali, s. 154.

11 Ahmet M. Kilicoglu, Sinai Haklarla Karsilastirmali
Fikri Haklar, Ankara 2017, s. 242.

12 Atar, s. 76.

13 Belirtmek isteriz ki “5846 sayili Fikir ve Sanat
Eserleri Kanununda Degisiklik Yapiimasinaliskin
Kanun Tasaris!” (‘Kanun Tasaris") ile 6ngbrilen

degisiklikler incelendiginde, mali haklarin diizenlendigi
maddelerde ciddi degisiklikler yapildigi gorilmektedir.
Ancak calismanin sinir ve kapsamini asacagi icin

mali haklaraliskin aciklamalar ve Kanun Tasarist ile
getirilen degisikliklere iliskin degerlendirmelere bu
calisma kapsaminda yer verilmeyecektir. Bu baglamda
mali haklarin niteliklerine iliskin genel aciklamalar ile
yetinilecektir. Kanun Tasarisi metni icin bkz.
http://www.msg.org.tr/UserFiles/files/5846%20
SAYILI%20FIKIR%20VE%20SANAT %20ESERLERI%20
KANUNUNDA%20DEGISIKLIK%20YAPILMASINA%20
ILISKIN9%20KANUN%20TASARISI.pdf.

14 Mustafa Ates, “Eser Sahibinin Eserin Yeniden
Satisindan Pay Alma Hakki", Terazi Hukuk Dergisi,
2018, C. 13, S. 140, . 67.

15 Ates, s. 70.

16 Kiiciikali, s. 156.

17 Nal/Suluk, s. 91.
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2. Putting Forward Toward Everybody

Intellectual rights are absolute rights.?* Inherently
economic rights on the intellectual and artistic works
constitute absolute right and put forward toward eve-
rybody.* Since intellectual rights are not property, eco-
nomic rights which are absolute at the same time are not
right in rem. However economic rights being absolute
rights, meaning to be put forward toward everybody,
provides opportunity for the author to exclusively ben-
efit from the work and prevent others’ infringing acts
against the work.?

3. Being Subject to Legal Transactions

The most distinctive feature between economic and
moral rights is being subject to legal transactions.?® Al-
though authors have exclusive moral and economic
rights on their works, they are often deprived of neces-
sary capital and organization. Therefore they involve in
legal transactions with various people and institutions
to get economic benefits.>*

2. Herkese Karsi lleri Siiriilebilme

Fikri haklar, mutlak hak statiisiindedir.?® Dogal olarak
fikir ve sanat eserleri {izerindeki mali haklar da mutlak
hak olup herkese karsi ileri siiriilebilir niteliktedir.* Fik-
ri haklar esya olmadig icin mutlak nitelikteki mali hak-
larin ayni hak degillerdir. Bununla birlikte mali haklarin
herkese karsi ileri siiriilebilir olmas, bir diger ifadeyle
mutlak hak olmasi, eser sahibine eserden miinhasiran
faydalanma ve bagkalarinin ihlal tegkil eden eylemlerini
engelleme imkani saglamaktadir.?

3. Hukuki islemlere Konu Olabilme

Mali haklar1 manevi haklardan ayiran en temel 6zellik,
mali haklarin hukuki igslemlere konu olabilmesidir.?®
Eser sahipleri, eserleri {izerinde miinhasiran mali ve
manevi haklara sahip olmakla birlikte, cogu zaman mali
haklarin kullanimi i¢in gerekli sermaye ve orgiitten
mahrumdurlar. Bu sebeple eserleri iizerinden ekono-
mik fayda saglamakicin cesitli kisi ve kurumlarla hukuki
iligki icine girerler.>*
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Authors have the right to transact both for promising
and disposal acts on the economic rights of a work. On
the other hand while authors are able to transact for
promising on unborn works, they cannot transact for
disposal on them.? It is worth mentioning that prom-
ising transactions on unborn works are not absolutely
binding for the author. In this sense, in accordance with
the fundamental principles of intellectual property law,
that author has the right to terminate the contract on an
unborn work without presenting any reason is regulat-
ed in the article 50 of the LIAW, which state that “Such
commitments relating to the whole or a specific category
of the works of an author to be created in the future may
be terminated by either contracting party with a notice of
one year.” The provision illustrates that assignment of
economic rights and transfer of ownership are regulated
not only within the framework of property law princi-
ples but characteristics of intellectual property law are
also considered.

In this sense, authors may assign the economic rights
on a work partially or fully to third parties, or grant li-
cence on an economic right. In case of assignment of an
economic right, that right is released from the author’s
property. However if licence is granted on an economic
right, licensee does only have the right to use the eco-
nomic right and it does not come into the licensee’s pos-
session.”®

Assignment of economic rights needs to be more fo-
cused on. As stated above, ownership of an economic
right transfers to third party by assignment of that
right. However assignee does not have unlimited owner-
ship on the assigned economic right.?” Considering the
strong relationship between the work and the author, it
is regulated in the article 49/2 of the LIAW that “where
the right of adaptation is transferred, the consent of the
author or his heirs shall also be necessary as to the person
who has acquired by derivative transfer.” In this context,
despite the fact that the ownership of the economic right
transferred to the assignee, the said right cannot be as-
signed by the assignee to a third party without the au-
thor’s consent. Author may grant prior permission for
later assignment transactions.? Also right of litigation
is transferred to the assignee with assignment of eco-
nomic right.?

Eser sahibi, meydana getirilmis eser bakimindan mali
haklara iligkin borclandiric1 islem yapabilecegi gibi ta-
sarruf iglemi de yapabilmektedir. Bununla birlikte, he-
niiz meydana gelmemis bir eser iizerinde eser sahibinin
bor¢landiric: islemde bulunmasi miimkiinken, tasarruf
islemi yapmasina izin verilmemistir.? Ote yandan he-
niiz meydana gelmemis bir esere iligkin bor¢landirici
iglemlerin de eser sahibi i¢in mutlak anlamda bir bag-
layicilik tasidigy soylenemez. Nitekim fikri miilkiyet
hukukunun temel prensipleri ile uyumlu olarak, kanun
koyucu FSEK m. 50’de yer alan “Eser sahibinin ileride
viicuda getirecegi eserlerin biitiiniine veya muayyen bir
nevi'ine taalliik eden bu kabil taahhiitleri taraflardan her
biri, ihbar tarihinden bir yil sonra hiikiim ifade etmek iize-
re feshedebilir” seklindeki diizenlemeyle eser sahibine,
sebep gostermeksizin sdzlesmeyi fesih imkan: tanimig-
tir. Bu husus, mali haklarin devrinin ve miilkiyetinin ge-
cirilmesinin, salt esya hukuku prensipleri ¢cercevesinde
degil, fikri miilkiyet hukuku disiplininin de 6zellikleri
gozetilerek diizenlendigini gostermektedir.

Bu cercevede eser sahibi, eser tizerindeki mali haklari-
m1 {iciincii kisiye kismen veya tamamen devredebilir,
iiclincii kisiye bir mali hakka iligkin lisans verebilir. Bir
mali hakkin devri durumunda artik s6z konusu hak eser
sahibinin miilkiyetinden ¢ikmaktadir. Bununla birlikte
bir mali hakka iliskin lisans/ruhsat verildiginde, ruhsat/
lisans sahibi sadece kullanma yetkisine sahip olup s6z
konusu mali hakkin miilkiyetini elde etmez.*

Mali haklarin devri hususuna ayrica deginmek gerekir.
Ifade edildigi iizere, bir eser sahibinin mali hakkini dev-
retmesiyle birlikte mali hakkin miilkiyeti devralana gec-
mektedir. Ancak devralanin, devralinan mali hak {ize-
rindeki miilkiyeti sinirsiz degildir.” Eser ile eser sahibi
arasindaki kisisel bag da gozetilerek FSEK m. 49/2°de;
“eser sahibi veya miras¢ilarindan mali bir hak veya béyle
bir hakki kullanma ruhsatini iktisap etmis olan bir kimse,
ancak bunlarin yazili muvafakatiyle bu hakkt veya kul-
lanma ruhsatim diger birine devredebilir” seklinde bir
diizenlemeye yer verilmigtir. Bu kapsamda her ne kadar
mali hakkin miilkiyeti devralana ge¢mis olsa da, s6z ko-
nusu mali hakkin {i¢iincii bir kisiye devri halinde eser
sahibinden tekrar izin alinmasi gerekmektedir. Eser
sahibinin bu izni sézlesme ile daha 6nceden vermesi
miimkiindiir.?® Ayrica, mali hakkin devri halinde, dava
hakk: da devralana gecmektedir.*
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4. Transferring by Inheritance

In addition to being subject to legal transactions, eco-
nomic rights are transferred by inheritance. It is clearly
highlighted by the provision regulated in the article 63 of
the LIAW, which state that “The economic rights granted
by this Law shall be transferred by inheritance. Making
testamentary disposals on economic rights is permitted.”
As it is understood from the text, moral rights are not
inheritable.*® Finally it should be mentioned that eco-
nomic rights are subject to attachment and mortgage.®

lil. ASSIGNMENT OF ECONOMIC RIGHTS TO
THIRD PARTIES

A. In General

General information about the economic rights were ex-
plained above and economic rights’ being subject to legal
transactions were pointed out. Granting a right to third
parties might be done either by assignment or exclusive
or non-exclusive licensing.** Regulated in the article 48
of the LIAW that “the author or his heirs may transfer
to others the economic rights granted them by law, unre-
stricted or restricted as regards duration, place or scope,
with or without consideration”, it is indicated that eco-
nomic rights can be assigned to third parties. Despite
that, it should be stated that assignment of economic
rights within the scope of the LIAW is different from
that of the Property Law.* To illustrate, in case of the
assignment of one or more economic rights on a work
although assignee gains the ownership over the assigned
economic rights, he/she still needs the author’s permis-
sion to assign the rights to third parties (LIAW art. 49).

4. Miras Yoluyla intikal Edebilme

Mali haklar tizerinde hukuki islem yapilabilecegi gibi
miras yoluyla intikali de miimkiindiir. Nitekim FSEK m.
63’de yer alan, “Bu Kanunun tanidigt mali haklar miras
yolu ile intikal eder. Mali haklar lizerinde éliime bagl ta-
sarruflar yapilmast caizdir” seklindeki hiikiim ile bu hu-
sus acik bir sekilde vurgulanmigtir. Kanun metninden
anlasilacag {izere manevi haklar miras yoluyla intikal
etmez.*® Son olarak belirtmek gerekir ki mali haklarin
haczi gibi rehni de miimkiindiir.*

lil. MALI HAKLARIN UCUNCU KiSILERE DEVRI
A. Genel Olarak

Yukarida mali haklara iligkin genel bilgiler verilmis olup
mali haklarin, hukuki iglemlere konu olabilecegi anla-
tilmigtir. Bir mali hak iizerinde {i¢iincii kigilere hak ta-
ninmasi, devir ile olabilecegi gibi basit veya miinhasir
lisans®? ile de miimkiindiir. FSEK m. 48’de, “Eser sahibi
veya mirascilart kendilerine kanunen taminan mali hak-
lart stire, yer ve muhteva itibariyle mahdut veya gayri-
mahdut, karsilikli veya karsiliksiz olarak bagkalarina
devredebilirler” denilmek suretiyle bir eser iizerindeki
mali hakkin {iciincii kisilere devredilebilecegi belirtil-
mistir. Her ne kadar mali haklarin devrinin miimkiin
oldugu sdylense de, FSEK cercevesindeki mali haklarin
devrinin, esya hukuku cercevesindeki devirden farklh
oldugunu belirtmek gerekir.*® Zira eser tizerindeki bir
veya birden fazla mali hak devredilmis olsa da, bu devir
sonucunda devralan, devir konusu mali hakkin miilkiye-
tine sahip olmakla birlikte bu hakki ancak eser sahibinin
izni dahilinde bir bagkasina devredebilmektedir (FSEK

18 Savas Bozbel, “FSEK'e Gore [leride Viicuda
Getirilecek Eserlerle llgili Yapilan S¢zlesmelerin Ifasi
ve Sonuclari Hakkinda Sinema Sektorti Ozelinde Bazi
Diistincelerim”, I. Fikri Milkiyet Hukuku Uluslararasi
Sempozyumu Teblig'i, file:/J/C:/Users/solma/
Downloads/5000129042-5000199441-1-SM.pdf, (Last
Access: 26.06.2018), p. 38.

19 Artiir Karademir, Calisanlarin Yarattigi Eserler
Uzerinde Fikri Haklarin Kullanimasi, Ankara 2017,
p.32.

20 Kemal Oguzman/Nami Barlas, Medeni Hukuk,
19. Ed., Istanbul 2013, p. 157.

21Atar, p. 81.

22 Fethi Merdivan, “Manevi Haklarin Eser
Sahibinin Olamanden Sonra Kullaniimasi ve Yakinlarin

Dava Hakki (Konuyla ilgili Yargitay Kararlarinin
Degerlendirilmesi)’, Ankara Barosu Fikri Miilkiyet
Dergisi, 2014, Vol. 1, p. 101.

23 Nal/Suluk, p. 118.

24 Ercoskun Senol, p. 47.

25 Nal/Suluk, p. 119.

26 Tekin Memis, “FSEK Sisteminde ve ilkeler

Isiginda Umumi Mahallerde Eserin Kullanimi ve Haklar”,

Fikri Miilkiyet Yilligr, Ankara 2016, p. 450.

27 Nal/Suluk, p. 122.

28 Kiiciikali, p. 158.

29 Kiiciikali, p. 160.

30 On the other hand pursuant to the article 19/1 of
the LIAW, If an author has not determined the manner
inwhich the authorities granted to him by the first

paragraphs of Articles 14 and 15 are to be exercised or
has not left this matter to another person, these rights
shall be exercised after his death by the executor, or, if
no executor has been appointed, successively by the
surviving spouse, his children, his testamentary heirs,
his parents, his siblings.

31Atar, p. 82.

32 For these phrases, the terms single license and full
license used in the article 56 of the LIAW.

33 Cagni Siikrii Uluslu, Sozlesme ile Mali Hakkin
Devrinin Hak Sahipligine Etkisi, http://ulusluersen.com/
makale_SOZLESME_ILE_MALI_HAKKIN_DEVRININ_
HAK_SAHIPLIGINE_ETKISI.pdf (Last Access:
21.09.2018), p. 2.
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It means that even though ownership of economic rights
is transferred, author’s permission for later assignments
is still required.

Pursuant to the LIAW, author may assign the economic
rights on the work to third parties, or grant licence on
them (LIAW art. 48/2). It is regulated in the Code that
unless the contrary may be deduced from law or con-
tract, all licenses shall be deemed to be non-exclusive
(art. 56). Non-exclusive license provides opportunity
for the proprietor to grant license on the same right to
more than one person. It means that the regulation in
the Code provides opportunity that a right might be
used by more than one person. To illustrate, right of re-
production on a book can be granted for more persons
by licence contracts.

Despite the fact that it is possible to grant more than one
non-exclusive licenses on a work, the issue of assign-
ment of an economic right by dividing into sub-groups
remains unclear. Although it is not commonly seen in
the doctrine and court practices, there is a problem that
should be indicated. Each economic right can be inde-
pendently assigned, but the problem is whether is it pos-
sible to assign an economic right to different parties by
dividing the economic right into sub-groups? In another
term, can various sub-groups of an economic right be as-
signed to more than one person? There is no provision
regarding the problem neither in the LIAW nor in the
Draft Code. Inherently the problem should be solved in
accordance with the principles of both property law and
intellectual property law.

m. 49). Dogal olarak mali hakkin miilkiyeti devredilmis
olsa dahi, sonraki devirler acisindan eser sahibinin izni
gerekmektedir.

FSEK cercevesinde eser sahibi, eser iizerindeki mali
haklar1 devredebilecegi gibi bu mali haklara iligkin li-
sans/ruhsat da verebilir (FSEK m. 48/2). Kanun’da, aksi
sozlesme ile kararlagtirllmadigi miiddetce ruhsatin/
lisansin, basit lisans oldugu belirtilmektedir (m. 56).
Basit lisans, aym hak {izerinden birden fazla kisiye li-
sans verilebilme imkani taniyan lisans tiiriidiir. O halde
Kanun’daki bu diizenleme, ayni hakkin birden fazla kisi
tarafindan kullamilabilecegini 6ngoérmektedir. Mesela
bir kitabin ¢ogaltilmas1 mali hakkinin kullanimi, lisans
sozlesmesi ile farkli iki veya daha fazla kisiye verilebile-
cektir.

Mali haktizerinde iki veya daha fazlabasitlisansin miim-
kiin olmasina karsin, bir mali hakkin icerdigi yetkilerin
boéliinerek birden fazla kisiye devredilmesi konusu girift
bir yap1 arz etmektedir. Doktrinde ve yargi kararlarinda
cok karsilagilmamig olmakla birlikte, mali haklarin dev-
rine iligkin ele alinmasi gereken bir problem bulunmak-
tadir. Soyle ki, her bir mali hak, bir digerinden bagimsiz
olarak devredilebilir ancak acaba, bir mali hakkin icer-
digi yetkilerin boliinerek birden fazla kisiye devri miim-
kiin miidiir? Diger bir deyisle, ayn1 mali hak icerisindeki
muhtelif yetkiler, birden fazla kisiye devredilebilir mi?
FSEK bu konuda sessiz kalmaktadir. Kanun Tasaris’'nda
da buna iligkin herhangi bir diizenleme 6ngoriilmiis de-
gildir. Dogal olarak hem fikri miilkiyet hukuku hem de
esya hukuku prensipleri ekseninde bu problemi ¢6zmek
gerekmektedir.

18 Savas Bozbel, “FSEK'e Gore ileride Viicuda
Getirilecek Eserlerle llgili Yapilan S¢zlesmelerin Ifasi
ve Sonuclari Hakkinda Sinema Sektorii Ozelinde Bazi
Diistincelerim”, I. Fikri Milkiyet Hukuku Uluslararasi
Sempozyumu Teblig'i, file:///C:/Users/solma/
Downloads/5000129042-5000199441-1-SM.pdf, (E.T.
26.06.2018), . 38.

19 Artiir Karademir, Calisanlarin Yarattigi Eserler
Uzerinde Fikri Haklarin Kullaniimasi, Ankara 2017, s.
32.

20 Kemal Oguzman/Nami Barlas, Medeni Hukuk,
19. Basl, Istanbul 2013, s. 157.

21 Atar, s. 81.

22 Fethi Merdivan, “Manevi Haklarin Eser
Sahibinin Olamanden Sonra Kullaniimast ve Yakinlarin

Dava Hakki (Konuyla llgili Yargitay Kararlarinin
Degerlendirilmesi)’, Ankara Barosu Fikri Milkiyet
Dergisi, 2014, S.1,s.101.

23 Nal/Suluk, s. 118.

24 Ercoskun Senol, s. 47.

25 Nal/Suluk, s. 119.

26 Tekin Memis, “FSEK Sisteminde ve ilkeler

Isiginda Umumi Mahallerde Eserin Kullanimi ve Haklar”,

Fikri Milkiyet Yilligr, Ankara 2016, s. 450.

27 Nal/Suluk, s.122.

28 Kiiciikali, s. 158.

29 Kiiciikali, s. 160.

30 Bununla birlikte, FSEK m.19/1 uyarinca, eser sahibi
Kanunun 14 ve 15 inci maddelerin birinci fikralariyla
kendisine taninan yetkilerinin kullanilis tarzlarini

tespit etmemisse yahut bu hususu her hangi bir
kimseye birakmamissa bu yetkilerin 6limtinden
sonra kullaniimasi, vasiyeti tenfiz memuruna; bu tayin
edilmemisse de sirasiyla sag kalan esiile cocuklarina
ve mirasgilarina, anne ve babasina, kardeslerine ait
olacaktrr.

31Atar, s. 82.

32 Bunlar icin FSEK m.56'da basit ruhsat ve tam
ruhsat ifadeleri kullanilmistir.

33 Cagni Siikrii Uluslu, Sozlesme ile Mali Hakkin
Devrinin Hak Sahipligine Etkisi, http://ulusluersen.com/
makale_SOZLESME_ILE_MALI_HAKKIN_DEVRININ_
HAK_SAHIPLIGINE_ETKISI.pdf (E.T. 21.09.2018), s. 2.
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B. Assignment of Independent Sub-Groups of an
Economic Right to Third Parties

As a rule there is only one property on an article. Hav-
inga share in the property by more than one person does
not change the fact that there is one single property.
Therefore, as a consequence of assignment of a right,
property right on the assigned right passes to other
party and the previous proprietor loses the opportunity
to act on the assigned right.** In the doctrine it is stated
that the second assignment by the previous proprietor
after the first assignment of the economic right either
include only the remaining part of right or will not have
any legal results.®

Considering the fact that the intellectual property is
a self-sustaining structure® and the independence of
economic rights principle together, it is concluded that
the same economic right contains more than one sub-
groups and these sub-groups can be separated and as-
signed independently to third parties can be realized.*”

B. Bir Mali Hakkin icerdigi Yetkilerin Béliinerek
Uciincii Kisilere Devri

Kural olarak bir egya lizerinde tek bir miilkiyet bulun-
maktadir. Miilkiyet hakkinin birden fazla kisi tarafin-
dan paylasilmasi, ortada bir tane miilkiyetin bulundugu
hakikatini degistirmemektedir. Hal bdyleyken bir hak-
kin devri ile miilkiyet karg: tarafa gegmekte olup 6nceki
malikin o hak tizerinde tasarrufta bulunma imkén or-
tadan kalkmaktadir.?* Nitekim doktrinde, eser sahibi-
nin bir mali hakk: devrettikten sonra gerceklestirecegi
ikinci devrin, eser sahibinin mal varliginda kalan kis-
miyla intikal edecegi yahut hi¢ sonu¢c dogurmayacag:
ifade edilmektedir.*

Fikri haklarin siirekli kendini doguran® bir yap1 arz et-
mesi ve mali haklarin birbirinden bagimsizlig: birlikte
degerlendirildiginde, aslinda ayni mali hakkin birden
fazla hak ve yetkiyi barindirmasi gercegi ve bu ickin
yetkilerin ayristirilarak ticlincii kisilere devredilme ih-
timali karsimiza ¢cikmaktadir.’” Bunun icin, her bir devir
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For this, it should be accepted that the subject matter
of each assignment is different and that each sub-group
constitutes a divisible right. Divisibility of economic
rights means that one economic right is divided into
sub-groups and assigned independently, likewise the
independence of the various economic rights on a work
from each other.*® In other words, in consequence of the
economicrights’ divisible nature, it is possible that more
than one person can establish property on the different
sub-groups of the same right in a work.*

The fact that economic rights are divisible is a subject
that has been highly debated, especially in American
law, which influenced Copyright Law of 1976. Within
this context, in the American law; the doctrine of divisi-
bility hasbeen adopted and it is admitted that the author
of awork can create various economic rights on the work
and assign these rights by dividing them into different
sub-groups.* However, as stated above, the economic
rights in the LIAW are subject to numerus clauses prin-
ciple. As a matter of course, within the framework of the

-

konusunun farkli oldugu ve devre konu mali hakkin b6-
liinebilir bir hak oldugu kabul edilmelidir. Mali haklarin
boliinebilir olmasi, bir eser {izerindeki ¢esitli mali hak-
larin birbirinden bagimsizligini ifade ettigi gibi, ayni
hakkin alt simiflara boliinmesini ve devredilmesini de
ifade etmektedir.®® Bir diger ifadeyle mali haklarin bo-
liinebilir hak olmalar1 hasebiyle, bir eserdeki ayni hak-
kin icerdigi farklh yekiler {izerinde birden fazla kiginin
miilkiyet kurabilmesi miimkiindiir.*

Mali haklarin boliinebilir olmasi, 6zellikle Amerikan
hukukunda oldukca tartigilmig bir konu olup 1976 ta-
rihli Telif Kanunu’'nu etkilemistir. Bu kapsamda Ame-
rikan hukukunda; béliinebilirlik doktrini benimsenmig
olup, eser sahibi eser iizerinde muhtelif mali haklar
olusturup bu haklari da alt yetkilere bélerek farkl kisi-
lere devredebilmektedir.*® Ancak yukarida ifade edildi-
gi lizere FSEK’te yer alan mali haklar sinirli say: ilkesi-
ne tabidir. Dogal olarak FSEK cercevesinde, eser sahibi
tarafindan yeni bir hakkin tesis edilmesi miimkiin de-
gildir. Bununla birlikte FSEK’te, bir mali hakkin alt yet-
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LIAW, it is not possible to establish a new right by the
authors. However, the issue of the assignment of an eco-
nomicright to the third parties by diving it into different
sub-groups still remains unanswered in the LIAW. As an
example, conversion of a book into a movie, filming it or
makingit suitable for broadcasting on television or radio
corresponds to the right of adaptation. In this context,
“film-making” right is given to person A as a sub-group
authority of the right of adaptation. In this case, is it pos-
sible to assign the same book to person B for translation,
which is another sub-group authority included in the
right of adaptation? The use of independent sub-groups
of an economic right by different people as in the case
can be administered through non-exclusive licensing in
countries where the assignment of economic rights is
not legally permitted.* However in our country where
the assignment of economic rights is legally possible,
can authors assign independently the sub-groups con-
tained in one single economic right as a divisible right?
In the doctrine of property law, it is possible to establish
an independent property on every divided part of a sub-
ject in case the subject matter of property is divisible.*?
Therefore, it is necessary to apply the principles of prop-
erty law in terms of the law on intellectual and artistic
works and to say that itis possible to establish independ-
ent property on the sub-groups of an economic right.

When the current practice of the courts is considered,
it is not highly observed that assignment of the same
economic right among more than one person through
division. Present examples focus on validity problem in
case of more than one assignment.** As a matter of fact,
there were two different licenses regarding the econom-

kilere boliinerek iiciincii kisilere devri konusu cevapsiz
kalmaktadir. Ornek ile aciklamak gerekirse; bir kitabin
film haline doniistiiriilmesi, filme alinmasi veya radyo
ve televizyon ile yayima miisait bir sekle getirilmesi
mali haklardan isleme hakkina tekabiil etmektedir. Bu
kapsamda isleme hakkinin bir alt yetkisi olarak “film
yapma yetkisi” A kisisine verilmistir. Bu durumda ayni
kitabin, isleme hakkinin icerdigi bir diger yetki olan
terclime icin B kigisine devri miimkiin miidiir? Bu se-
kilde bir mali hakki alt siniflara bélerek farkl kisilere
kullandirtma, mali haklarin devrinin yasal olmadigi
iilkelerde basit lisans yoluyla ¢oziilmektedir.* Ancak
mali haklarin devredilmesinin hukuken miimkiin oldu-
gu lilkemizde, boliinebilir bir hak olarak bir mali hak-
kin icerdigi yetkilerin de bagimsiz olarak devredilmesi
miimkiin miidiir? Egya hukuku doktrininde, miilkiyete
konu bir egya boliinebilir ise, béliinen her parca tizerin-
de bagimsiz bir miilkiyetin kurulmas1 miimkiindiir.*> O
halde esya hukuku prensiplerini fikir ve sanat eserleri
hukuku acisindan da uygulayip, bir mali hakkin béliine-
bildigi alt siniflar iizerinde de bagimsiz miilkiyetlerin
kurulabilecegini s6ylemek gerekmektedir.

Uygulamaya bakildiginda, ayni1 mali hakkin béliinerek
birden fazla kisiye devredilmesiyle ¢cok sik karsilagil-
mamakta oldugu goriilecektir. Var olan 6rnekler, iki de-
virden hangisinin gecerli olduguna yogunlagmaktadir.*®
Nitekim Yargitay’in 6niine gelen bir uyusmazhkta, mali
hakka iligkin iki farkl yetki verilmesi s6z konusu ol-
mustur. Yargitay ise ayn1 anda iki meslek birligine yetki
verilmesinin hukuken miimkiin olup olmadigini tartig-
maks1zin karar tesis etmistir.** Bu acidan bakildiginda,
bir hakkin devredilmesiyle birlikte devredenin o hak

34 Kemal Oguzman/0zer Selici/Saibe Oktay
Ozdemir, Esya Hukuku, Istanbul 2014, p. 736.

35 Kiiciikali, p. 185.

36 Intellectual rights are not consumed. In another
word, they are continuous and not consumed by only
one usage. Therefore it is stated in the LIAW that
provisions regarding the usufructuary lease apply for
the usage of economic rights by non-exclusive right.
37 Divisibility of economic rights were highly
discussed in the USA until the Draft Code dated 1976
and pointed out that each day another economic right
occeurs, so it is not good to assign all economic rights
together both for the author and the assignees. For
more details look at. Abraham L. Kaminstein,
“Divisibility of Copyrights”, Copyright Law Revision:

Studies Prepared for the Subcommittee on

Patents, Trademarks, and Copyrights of the
Committee on the Judiciary United States Senate,
Washington 1960, p. 3.

38 Jyh-An Lee, “Copyright Divisibility and the
Anticommons”, American University International Law
Review, Vol. 32, No. 1, 2016, p. 117.

39 Diinya Fikri Miilkiyet Orgiitii (WIPO),
Understanding Copyright and Related Rights, 2. Ed.,
Switzerland 20716, p. 20.

40 Elliot Groffman, “Divisibility of Copyright: Its
Application and Effect”, Santa Clara Law Review,
V.19/1, p. 170-177.

41WIPO, p. 20.

42 0guzman/Selici/Ozdemir, p. 294.

43 Nal/Suluk, p. 119.

4411, Civil Chamber of Court of Appeals, dated
08.11.2005 and numbered E. 2005/4696,

K. 2005/10655. In the concrete case, two Professional
unions claimed authority on economic rights arising
from the same work and filed the lawsuit. Although
it is seen two different authorized unions for the
same economic rights, the Court discussed only
the collecting authority of a foreign union in turkey.
Therefore the issue that is pointed out above is not
discussed.

45 Kiiciikali, p. 185.

46 Safak Erel, Tiirk Fikir ve Sanat Hukuku,

3. Ed., Ankara 2009, p. 189-190.
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ic rights in a matter of dispute at the Court of Appeal.
The Court of Appeal established a decision without con-
sidering whether it is legally possible to authorize two
professional unions at the same time.** From this point
of view, since the right of the assignor over the right is
terminated upon the assignment of that right, second
assignment of the same right is considered invalid.** It
is worth mentioning that each economic right should
be considered in accordance with the concrete case and
should be said that sub-groups of a divisible economic
right can be assigned to more than one person.

As a natural consequence of this determination, if an
economicright includes sub-group rights like the right of
adaptation, not only the title of the right but also the sub-
groups should be mentioned in the contracts and which
of these sub-groups are included in the scope of assign-
ment contract should be clarified. Thus in the doctrine it
is stated thatit should be indicated which type of transac-
tionis meant in the contracts on the right of adaptation.*

IV. CONCLUSION

Presented in the LIAW in accordance with numerus
clauses principle, economic rights are the rights aris-
ing from the economic relation between the author and
work. On the other hand moral rights are based on the
relation between the author’s personality and work. The
division between moral and economic rights is impor-
tant especially from the point of being a subject-matter
of legal transaction. Within this framework, the issues
such as fundamental characteristics of economic rights,
independence, being subject-matter of legal transac-

izerindeki s6z hakk: sona erdigi icin, aym: hakkin bir
daha devri gecersiz sayllmaktadir.*® Ancak her mali hak
somut uyusmazliga gore degerlendirilmeli, b6liinebilen
ve tlikenmeyen bir hakkin birden fazla kisiye devrinin
miimkiin olabilecegi séylenmelidir.

Bu tespitin dogal bir sonucu olarak, eger bir mali hak is-
leme hakki gibi ayrigtirilabilir alt hak gruplar iceriyor-
sa, yapilan sozlesmelerde sadece hakkin iist baghginin
degil, alt gruplarinin da anilmasi, s6zlesmenin kapsa-
mina hangilerinin dahil oldugunun belirtilmesi gerekir.
Nitekim doktrinde isleme hakkini konu alan s6zlesme-
lerde hangi isleme tiiriiniin kast edildiginin belirtilmesi
gerektigi ifade edilmektedir.*

IV. SONUC

Mali haklar, eser sahibinin eseri ile ekonomik iligki-
sinden dogan haklar olup bunlar FSEK’te sinmirh say1
ilkesi cercevesinde gosterilmigtir. Manevi haklar ise
eser ile eser sahibinin kisiligi arasinda var olan haklar1
ifade etmektedir. Mali ve manevi hak ayrimi, 6zellikle
hakkin hukuki iligkiye konu olabilmesi acisindan 6nem
arz etmektedir. Bu kapsamda 6ncelikle calismamizda
mali haklarin temel nitelikleri ele alinarak bagimsizlik,
hukuki iligkilere konu olma, miras yoluyla intikal gibi
temel hususlar incelenmis, ardindan mali haklarin s6z-
lesme ile devrine iligkin temel hususlara deginilmistir.
Doktrinde ve uygulamada cok sik karsilagilmamakla
birlikte, bir mali hakkin béliinerek farkh kisilere devri
konusu tartismaya degerdir. Konunun yargi kararlarin-
da, uygulamada ve doktrinde tartigilmamis olmasinin
yanisira FSEK’e iligkin Kanun Tasaris1 metninde de va-

34 Kemal Oguzman/(")_zer Selici/Saibe Oktay
Ozdemir, Esya Hukuku, istanbul 2014, s. 736.

35 Kiiciikali, s. 185.

36 Fikri haklar tikenen haklar degildir. Bir diger
ifadeyle stirekliligi olan ve bir kullanim ile sona
ermeyen bir yapi arz etmektedir. Bu sebeple FSEK'te,
mali hakkin basit lisans ile devri durumunda hasilat
kirast hitkiimlerinin uygulanacagi ifade edilmistir.

37 Amerika Birlesik Devletlerinde 1976 tarihli Telif
Kanunu'na kadar mali haklarin bolinebilirligi hususu
oldukca tartisiimis ve her gecen gtin yeni bir hakkin
dogdugu ve bunlarin toptan devrinin, eser sahibi icin
oldugu gibi devralan agisindan da sikintilara sebebiyet
verdigi hususu vurgulanmistir. Detaylar icin bkz.
Abraham L. Kaminstein, “Divisibility of Copyrights”,

Copyright Law Revision: Studies Prepared for

the Subcommittee on Patents, Trademarks, and
Copyrights of the Committee on the Judiciary United
States Senate, Washington 1960, . 3.

38 Jyh-An Lee, “Copyright Divisibility and the
Anticommons”, American University International Law
Review, Vol. 32, No. 1, 2016, s. 117.

39 Diinya Fikri Miilkiyet Orgiitii (WIPO),
Understanding Copyright and Related Rights,

2. Basl, Isvicre 2016, s. 20.

40 Elliot Groffman, “Divisibility of Copyright: Its
Application and Effect”, Santa Clara Law Review,
V.19/1, . 170-177.

41WIPO, s. 20.

42 0guzman/Selici/Ozdemir, s. 294.

43 Nal/Suluk, s. 119.

44 Yargitay 11. H.D. T. 08.11.2005, E. 2005/4696,

K. 2005/10655. Stz konusu karara konu olayda,

bir eserden kaynaklanan mali haklarin tahsili icin

iki meslek birligi de kendisine yetki verildiginden
bahisle davacidan 6deme talep etmislerdir. Somut
uyusmazlikta mali haklarin takibi icin yurtdisindaki iki
farkl meslek kurulusuna yetki verilmesi s6z konusu
olmakla birlikte, asil tartisma konusu yurtdisindaki
meslek birliklerinin Tiirkiye'de takip yetkisi oldugundan
yukarida isaret ettigimiz nokta tartisimamistir.

45 Kiiciikali, s. 185.

46 Safak Erel, Tiirk Fikir ve Sanat Hukuku,

3. Basl, Ankara 2009, s. 189-190.

GSI 257




- 3> 7

¥

tion and inheritability are firstly examined in this study,
which later focused on the basic issues regarding the
assignment of economic rights. Although it is not fre-
quently seen in the academic studies and the court prac-
tices, assignment of an economic parties to more than
one person is worth discussing. It is clear that this issue
should be studied in more detail considering the lack of
provisions in the Draft Code as well as the limited dis-
cussion about it in the doctrine and court practices. B
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