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ABSTRACT

In our age, due to the technological develop-
ments, the necessity of specialization in al-
most all fields has made it compulsory for
owners of enterprises to work with other per-
sons because of the complexity and complex-
ity of the work to be done in order to benefit
from their mental or physical capacity. The
employer liability is regulated for preventing
any imbalance which is a disadvantage to the
parties involved. In the Article 66 of the Turk-
ish Code of Obligation (“TCO”), the employer
liability is enacted within the scope of objec-
tive liability. Elements to be sought in order to
held employer liable for the damage caused by
an employee to the third party are listed as;
an unlawful act, damage to a third party and a
causal link between the said unlawful act and
the damage. Additionally, the damage must
be occured during the execution of the work
and the employee has to be dependent to the
employer. If an employer gives orders and in-
structions to an employee regarding execution
of the work and supervises the process then
it can be stated that dependency requirement
iS met.

OZET

Gunumuzde teknolojinin gelismesiyle birlikte,
neredeyse her alanda uzmanlasma ihtiyacinin
dogmasi ve yapllacak isin niteliginin karisik ve
cetrefill hale gelmesi, isletme sahiplerinin, bas-
ka kisilerin fikir veya beden gticlerine ihtiyac
duyarak bu kisileri calistirmalarini zorunlu hale
getirmistir. Adam calistiranin sorumlulugu, ca-
isma iliskilerinde, calistirilan bu kisiler zararina
dengesizlik olusmamasi amaciyla dtizenlen-
mistir. Turk Borclar Kanununun (“TBK") 66.
maddesinde adam calistiranin  sorumlulugu,
objektif sorumluluk kapsaminda ele alinmistir.
Calisanin tctincu kisiye verdigi zarardan adam
calistiranin sorumlu tutulabilmesi icin, ortada
hukuka aykirt bir fiilin olmasi, bu fiil neticesin-
de Ucunct kisinin zarar gérmesi ve stz konu-
su fiil ile zarar arasinda bir nedensellik baginin
olmasi gerekmektedir. Ayrica, zarar isin icrasl
sirasinda meydana gelmeli ve adam calistiran
ile calisan arasinda bagimliik bulunmasi ge-
rekmektedir. Bagimliik unsurunun stz konusu
olmast icin isin gorilmesiyle ilgili adam calisti-
ranin calisana emir ve talimat verebilmesi ve
isin adam calistiranin denetim ve gdzetiminde
yapilabilmesi aranrr.
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I. INTRODUCTION

MPLOYERLIABILITY HAS BEEN REGULATED UNDER THE
Article 66 of TCO under the title of duty of
care. As the title suggests, employer liability
is grounded on the duty of care. If employers
do not fulfil this duty, they shall be held liable
under the mentioned article. In order for em-

ployer liability to arise, it is not required the employer or

the employee to be defective.?

In this article, dependency element in respect of the em-
ployer liability, which is regulated under the title of duty
of care as akind of strict liability in the Article 66 of TCO,
is examined. Within this context, primarily general in-
formation regarding the employer liability is explained
below and subsequently dependency element in the em-
ployer liability is addressed.

Il. GENERAL INFORMATION ABOUT EMPLOYER
LIABILITY

A. The Notion of Employer

In the business life, it is considered normal to benefit
from other people’s work force and services due to large
scale of the business organizations and complexity of
activities undertaken by the employers. However, solely
benefiting from other people’s work force cannot suffice
tobe named as an employer. To be defined as an employ-
er i) the employee must be dependent to the employer
and ii) the relationship between the employer and the
employee must be subjected to private law.?

It should be noted that notion of the “employer” accord-
ingto the Article 66 of TCO and notion of the “employer”
in Labour Code* do not always correspond to the same
meaning. The notion of employer in the Article 66 of
TCO encompasses the employer notion in Labour Code
and benefiting from other people’s work force with a de-
pendency relationship through a social or legal relation
can also be accepted under the scope of the employer
notion in the Article 66 of TCO. Therefore, employer no-
tion in the Article 66 of TCO has a larger meaning than
employer notion in Labour Code.®

ANAHTAR KELIMELER: Adam Calistiran,
Calisan, Kusursuz Sorumluluk, Bagimlilk Unsu-
ru, Haksiz Fiil, Calistirma lliskisi

1. GiRIS

DAM CALISTIRANIN SORUMLULUGU TBK’NIN' 66.
maddesinde 6zen sorumlulugu baghg altin-
da diizenlenmigtir. S6z konusu baghktan da
anlagilacagl lizere, adam ¢aligtiranin sorum-
lulugu 6zen yiiktimliiliigiine dayanan bir
sorumluluktur. Anilan madde kapsaminda
adam caligtiran, 6zen yiikiimliiliigiinii yerine getirmedi-
gi icin sorumlu olmaktadir. Adam caligtiranin sorumlu-
lugunun dogmasi icin adam calistiranin veya caliganinin
bir kusurunun olup olmamasi 6nem tagimamaktadir.

Calismamizin konusunu, kanun koyucu tarafindan
kusursuz sorumlulugun bir tiiriinii olusturmak iizere
TBK’nin 66. maddesinde 6zen sorumlulugu baghg: al-
tinda diizenlenen adam ¢alistiranin sorumlulugu kapsa-
minda adam caligtiran ile ¢calisan arasindaki bagimhlik
unsuru olusturmaktadir. Bu cercevede agagida ncelikle
adam caligtiranin sorumluluguna iligkin genel bilgiler
verilmis olup, ardindan adam caligtiranin sorumlulu-
gunda bagimhlik unsuru ele alinmugtur.

. ADAM CALISTIRANIN SORUMLULUGUNA
ILiSKIN GENEL BILGILER

A. Adam Calistiran Kavrami

Isverenlerin, yaptiklari islerin kapsam ve yiiriitmek-
te olduklar1 faaliyetlerin biiyiikliigii diisiiniildii§iinde,
diger insanlarin ig giiciinden ve hizmetlerinden fayda-
lanilmasi is hayatinda olagan bir durumdur. Ancak, sirf
bagkalarinin hizmetlerinden yararlaniyor olmak adam
caligtiran sifatinin kazanilmasi icin yeterli degildir.
Adam caligtiran sifatinin kazanilmasi icin i) caligan kisi
ile adam caligtiran arasinda bir bagimliligin bulunmas:
ve ii) adam caligtiran ile calisan arasindaki iligkinin 6zel
hukuka tabi olmasi gerekmektedir.?

TBK'nin 66. maddesinde diizenlenen adam caligtiran
kavrami ile is Kanunu'nda* diizenlenen isveren kavrami-
nin her zaman ayni anlama gelmeyecegini belirtmekte
fayda vardir. Adam ¢aligtiran kavrami, Is Kanunu kap-
saminda, isverenleri kapsayacag gibi islerini gordiir-
mek amacryla bagimhhk iligkisi icinde hukuki iligki ya
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Employer liability “has been built on fairness and domi-
nation columns and arises firom violation of the objective
duty of care as a form of strict liability” .° The level of duty
of care sought by the TCO can be described as “whole
necessary attention and care required by the situation and
the work” with regard to prevent harm caused to third
party which is caused by the employees who work in
accordance with the employer’s order and instruction.
Even though the aforesaid duty of care is an objective li-
ability in nature, this duty has been regulated as a rule of
behavior for the employers since holding liable the em-
ployer for any damage caused by the people who work
under his domination is required to achieve fairness.’”

da sosyal iligki ile ii¢iincii bir kisinin hizmetine bagvuran
kimseleri de kapsayacaktir. Bubakimdan adam caligtiran
kavrami igveren kavramindan daha genis bir kavramdir.®

Adam caligtiranin sorumlulugu “hakkaniyet ve hakimiyet
kolonlart iizerine inga edilen objektif 6zen yiikiimliiliigii-
ne aykiriiktan dogan bir kusursuz sorumluluk” halidir.®
TBK’nin aradig1 6zen, adam caligtiranin emri ve talimati
altinda calisanlarin islerini gériirken ficiincti kisilere za-
rar vermemeleri konusunda “durumun ve isin gerektir-
digi biitiin dikkat ve 0zendir”. S6z konusu 6zen yiikiim-
liliigii objektif bir yiikiimliilitk olmakla beraber 6zen
yiikiimliiliigliniin davramig kurali olarak adam caligti-
rana yiikletilmis olmasinin dayanagi, adam caligtiranin
kendi egemenligi altinda ¢alistirdig: calisanin yol actig:
zararlara da katlanmasinin hakkaniyet geregi oldugu
diisiincesidir.”
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B. Elements of the Employer Liability

The employer liability is a kind of tort liability. Prereq-
uisites of tort consists of four elements which are as
mentioned; presence of an unlawful act, said act must be
performed in negligence, damage shall occur and causal
link between act and damage must be formed. As the
employer liability is a form of strict liability and is a mat-
ter of tort, it must contain all elements of tort except the
negligence. In order to hold the employer liable, neither
the employer nor the employee have to be negligent.®
It is for this reason that the weight of the employee’s
negligence is not taken into account in calculating the
compensation, as a rule.® To hold the employer liable
within the scope of the Article 66 of TCO, there must be
an unlawful act, damage that is caused by this unlawful
act and occurred during execution of the work and de-
pendency relationship between the employer and the

B. Adam Calistiranin Sorumlulugunun Unsurlari

Adam caligtiranin sorumlulugu haksiz fiil sorumlulugu-
nun bir tlirtidiir. Haksiz fiilin gartlari, hukuka aykir1 bir
fiilin bulunmas, bu fiilin kusurla meydana getirilmesi,
zararin olugmasi ve fiil ile zarar arasinda illiyet baginin
bulunmasidir. Adam c¢aligtiranin sorumlulugu bir ku-
sursuz sorumluluk hali oldugu ve kusursuz sorumluluk
halinde de bir haksiz fiil s6z konusu oldugu icin, hak-
siz fiilin kusur disindaki sartlarimni tagimalidir. Adam
calistiranin sorumlu olabilmesi i¢in kendi kusurunun
bulunmasina gerek olmadig: gibi ¢alisanin da kusurlu
olmasina gerek yoktur.® Bu sebepledir ki tazminatin he-
saplanmasinda ¢aliganin kusurunun agirhigi kural olarak
dikkate alinmaz.® Adam ¢alistiranin TBK’nin 66. madde-
si uyarinca sorumluluguna gidilebilmesi i¢in ortada hu-
kuka aykiri bir fiil olmasi ve s6z konusu fiil neticesinde
bir zararin ortaya ¢ikmasi ve ayni zamanda bu zararin

ARTICLETTER | WINTER 2019



employee. These elements are examined below in terms
of employer liability and the dependency element is ex-
amined under a different title.

1. Unlawful Act

First and foremost, in order for the employer to be held
liable, it is crucial to determine whether employee’s act
is unlawful or not. While determining this matter, there
is no difference between employee’s act of commission
and employee’s act of omission in terms of contrariety
to law. As arule, if someone’s personal rights or absolute
right of assets is violated by an act, this act is accepted as
an unlawful act. It does not hold an importance whether
this act is caused from negligence or not. Besides, in or-
der to hold the employer liable, an employer must also
commit an unlawful act. In other words, if employer
does not pay an adequate attention on choosing their
employees, giving instructions and supervising and sur-
veillance, this situation is accepted as an unlawful act.!
In essence, unlawful act which causes employer liabil-
ity in the scope of the Article 66 of TCO is the situation
where breaching employer’s duty of care. If a ground
exists that eliminates the illegitimacy of the act, the em-
ployer liability will no longer exist as the act no longer
will be unlawful." For instance, if the employee exercis-
es aright of the employer or if there is a reason for com-
pliance with the law, such as the consent of the injured
party, self-defense or state of necessity, the employer
cannot be held liable.'

2. Employee’s Damage Caused to the Third Party

Employee’s damage caused to the third party which is
caused from the employer’s unlawful act is one of the
elements of the employer liability. Also damage that is
caused from the employee’s unlawful act can be pecuni-
ary and/or non-pecuniary.’®

3. Presence of the Causal Link

Causal link can be described as cause and effect relation
between the incident or act which causes liability and
damage. It is required that a causal link between dam-
age that is caused from unlawful act and employer’s work
performed. Additionally, it is important to state that the
causal link must be “appropriate causal link” that is ac-
cepted as dominant theory in Turkish-Swiss and Ger-
man Law."* Determining whether there is a causal link or
nothas a greatimportance on the emergence of liability.”®

isin yapilmasi sirasinda meydana gelmesi ve adam calig-
tiran ile ¢caligan arasinda bir bagimlilik iligkisinin bulun-
mas1 gerekmektedir. Asagida bu kavramlar adam calis-
tiranin sorumlulugu bakimindan incelenmis, bagimhilik
unsuru ise ayr1 bir baglik altinda ele alinmagtar.

1. Hukuka Aykin Fiil

Adam c¢aligtiranin sorumluluguna gidilebilmesi i¢in 6n-
celikle caliganin fiilinin hukuka aykir1 olup olmadiginin
belirlenmesi gerekmektedir. Bu belirleme yapilirken
calisanin hukuka aykir1 eyleminin icrai veya ihmali bir
davrang olup olmadig s6z konusu eylemin hukuka ay-
kirihig1 konusunda herhangi bir farklilik olusturmaz. Bir
kimsenin kisilik hakk: ya da bir mutlak malvarhig: hakk:
ihlal edilmis ise fiil kural olarak hukuka aykiridir. Fiilin
kusur sonucu ortaya cikip cikmamasi énem tagimamak-
tadir. Adam calistiramin sorumluluguna gidilebilmesi
icin, caligtiranin da hukuka aykir1 bir fiilinin bulunmas:
gerekmektedir. Bagka bir ifadeyle adam calistiranin, ¢a-
lisaninmi se¢mede, ona talimat vermede ve onun iizerinde
denetim ve gozetimde bulunmada yerine getirmesi ge-
reken 6zen yiikiimliiliigiinii yerine getirmemesi gerek-
mektedir.’® TBK’'nin 66. maddesindeki sorumlulugun
ortaya cikmasina temel olusturan “hukuka aykirt fiil”
aslinda adam caligtiranin 6zen yiikiimliiliigiinii yerine
getirmemesi suretiyle ortaya ¢ikan bir haksiz fiil halidir.
Hukuka aykirilig1 ortadan kaldiran bir sebebin olmasi
halinde, fiil artik hukuka aykir1 olmayacagindan so-
rumluluk ortadan kalkacaktir.! C)rnegin; calisan, adam
calistiranin bir hakkini kullaniyorsa ya da magdurun
rizasi, mesru miidafaa veya 1ztirar hali gibi bir hukuka
uygunluk sebebi mevcutsa, bu durumda adam ¢aligtiran
sorumlu tutulamayacaktir.'?

2. Galisanin Uciincii Kisiye Zarar Vermesi

Adam caligtiranin sorumlulugunun unsurlarindan bir
tanesi de caliganin hukuka aykari fiili neticesinde {iciin-
cii bir kiginin zarara ugramis olmasidir. Olayda, meyda-
na gelen zarar maddi veya manevi olabilecegi gibi hem
maddi hem de manevi olabilir.”®

3. illiyet Bagmnin Bulunmasi

Illiyet bag, sorumlulugu doguran olay ya da fiil ile mey-
dana gelen zarar arasindaki sebep sonug iligkisi seklin-
de tanmimlanabilir. Hukuka aykir fiil neticesinde ortaya
cikan zararla adam caligtiranin goriilen isi arasinda bir
illiyet baginin bulunmasi gerekmektedir. Ancak 6nemle
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Regarding the employer liability, the casual link is exam-
ined through two stages. Thus, in order for the employer
liability provisions to be applied, there must be a rela-
tion of causality between the employee’s act and damage
and arelation of causality between breach of employer’s
duty of care and damage.® In this context, even though
the employee’s act can be accepted as a direct cause of
damage, the employer’s fails to fulfil his duty of care can-
not be accepted as direct cause of damage. Breaching
duty of care by the employer which is not related to the
damage but rather related with employee’s act can only
be included in an indirect causal link.”” As an instance,
if a damage occurs that is caused by the act of the em-
ployees due to the employer’s lack of duty of care while
giving instructions to the employees and supervising
them, it can be claimed that an “indirect” causal link is
present. Even though mentioned damage is caused by
the employee’s act, if it can be alleged that the damage
would not arise in the case that the employer had given
sufficient attention on choosing and giving instructions
to its employee.

4. Occurrence of the Damage During Execution
of Work

For employer liability to be claimed, damage which is
caused from the employee’s act must occur while execut-
ing the employer’s work. This concept can be explained
through functional dependence between damage and
employer’s business. Functional dependence means
that damage must have been occurred during execu-
tion of the employer’s work and there must be a direct
link between the employer’s business and damage oc-
curred.’® In other words, the act caused the damage must
be familiar with the work that carried out. Relationship
of the employment or benefiting from the services of
other people must be aimed at employer’s purpose and

belirtmek gerekir ki adam ¢alistiranin sorumlulugunun
dogmasi icin aranan illiyet bag, Tiirk—isvi(;re ve Alman
hukukunda doktrin ve uygulamada hakim teori olarak
kabul edilen “uygun illiyet bagidir”  lliyet bag1, sorum-
lulugun dogmasinda biiyiik dnem tagimaktadir.”®

Adam cahgtiranin sorumlulugu acisindan illiyet bag:
iki agamali olarak ele alinir. Bu durumda, sorumluluk
hitkiimlerinin uygulanabilmesi i¢in, ¢ahisamn fiili ile
meydana gelen zarar arasinda ve adam calistiranin 6zen
yikiimliiligiinii yerine getirmemesi ile zarar arasinda
bir nedenselligin bulunmas: gerekir.'® Burada zararin
dogrudan nedeni calisanin fiilinden kaynaklanmakla
beraber, adam calistiranin 6zen yiikiimliiliigiinii eksik
yerine getirmis olmas: zararin dogrudan nedeni olarak
gosterilemez. Adam calistiranin 6zen eksikligi zararla
degil, calisanin fiiliyle dogrudan dogruya ilgilidir ve za-
rarla ancak dolayl bir illiyet bag: icinde bulunabilir."”
Ornegin, adam caligtiranin ¢aligtirdig kigilere talimat
verirken ve onlar1 denetlerken gerekli 6zeni gésterme-
mesinden 6tiirli, ¢calisan kisilerin eylemleri sebebiyle
bir zarar meydana geldiginde, her ne kadar goriiniiste
s6z konusu zarara adam caligtiranin caligtirdig kisiler
sebep olsa da adam c¢alistiran calistirdig kisiyi secmede
ve calistirdi kisiye talimat vermede gerekli 6zeni gos-
terseydi s6z konusu zararin olugsmayacagi ileri siiriilebi-
liyorsa, zararla adam calistiranin 6zen eksikligi arasinda
dolayl bir illiyet baginin oldugu s6ylenebilir.

4. Zarann isin Yapilmasi Sirasinda Meydana
Gelmesi

Adam caligtiranin sorumlulugunun s6z konusu olmasi
icin, calisanmin verdigi zarar1 kendisini ¢aligtiran kiginin
isini goriirken meydana getirmis olmasi gerekir. Bu ilis-
ki, caliganin verdigi zarar ile adam caligtiranin goériilen
isi arasinda islevsel (fonksiyonel) baghligin bulunmasi
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2 Nazh Hilal Celik, Adam Calistiranin Sorumlulugu,
Istanbul 2017, p. VII.

3 Siimeyye Kocaman, “Tiirk Borclar Kanununun
66. Maddesi Cercevesinde Adam Calistiranin
Sorumlulugu”, July 2015, TAAD, Year 6, No. 22, p.
587-588.

410.06.2003 Dated and 25134 Numbered 0G.

2014, p. 51.
6 Kocaman, p. 590.

437-438.
8 Kocaman, p. 594.

10 Celik, p. 96.

7Kemal Oguzman, Turgut 0z, Borclar Hukuku:
Genel Hukiimler Vol. 2, 12. Ed., Istanbul 2016, N.

9 Haluk Tandogan, Tiirk Mesuliyet Hukuku, Same
Edition As 1961 First Edition, Istanbul 2010, p. 116.

13 Kocaman, p. 593-594; Celik, p. 106-107.

14 Fikret Eren, Sorumluluk Hukuku Acisindan Uygun
illiyet Bagi Teorisi, Ankara 1975, p. 52.

15 Kocaman, p. 594-595; Celik, p. 122.

16 Yilmaz, p. 46.

17 Yilmaz, p. 46.

18 Kocaman, p. 594-595; Celik, p. 149.

19 Yilmaz, p. 60.

20 Tandogan, p. 115.

5 Necla Yilmaz, Adam Calistiranin Sorumlulugu,
Master Thesis, Galatasaray University, September

11Kocaman, p. 593.
12 Tandogan, p. 116.

21Kocaman, p. 597.
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interest. Accordingly, the damage must occur when the
employees are trying to reach that purpose. The damage
that is caused from act of employees must be of a conse-
quence of the employees’ activity which is initiated for
the work they are assigned for."” In this respect, the em-
ployer should not be held liable for the damage caused by
the employee’s actions if the employee has been acting in
a manner which is purely for personal purposes as self-
ordained and completely irrelevant for the employer.?

C. Employer’s Possibility to Show Evidence of
Salvation

Employer liability has been regulated under the ti-
tle of the duty of care in the Article 66 of TCO. As title
suggests, legal order obliges the employers with an ob-
jective duty of care. Within this context, when all the
requirements of the employer liability are met, it is as-
sumed that the damage caused is a result of employer’s
breach of duty of care.?* Although mentioned situation
is regulated as an assumption, the employer can show
evidence of salvation pursuant to sub-article 2 and sub-
article 3 of the Article 66 of TCO. According to sub-arti-
cle 2 of the Article 66; “if the employer can prove that it
takes necessary care in order to prevent damage when it
chooses its employees, gives instructions regarding work,
supervises and surveils on them, it shall be held liable.” As
the sub-article points out, if the employer can prove that
he pays enough attention while choosing his employees
and giving instructions regarding work and supervising
and surveilling on them, the employee can be discharged
from the employer liability. In addition, pursuant to
sub-article 3 of the Article 66 of TCO, the employer can
demonstrate another evidence of salvation. According
to the said sub-article; “Unless an employer cannot prove
that operation order of its business is adequate to prevent
damage, he is responsible for compensating the damages

seklinde aciklanabilir. Islevsel baglilik, adam cahstira-
nin calisana verdigi isin goriilmesi sirasinda ve bu isle
dogrudan bir ilgi icerisinde bir zararin meydana gelmis
olmasi anlamina gelmektedir.’® Bagka bir ifadeyle zarar1
meydana getiren fiil, goriilen ise yabanci olmamalidir.
Calistirma veya bagkasinin hizmetinden yararlanma
iligkisi, adam caligtiranin amac¢ ve menfaatine yonelik
olmalidir. Buna gére de, zararin adam caligtiranin ama-
c1 icin yapilan igin gériilmesi sirasinda ortaya ¢ikmasi
gerekir. Caligtirilan kisilerin fiilleri neticesinde ortaya
cikan zarar, yapmalari gereken is dolayisiyla giristikleri
bir faaliyetin sonucu olmalidir."” Bu dogrultuda, eger ¢a-
lisan caligtiranla hicbir suretle ilgili olmayan tamamen
kisisel amaclar ugrunabagina buyruk bir sekilde hareket
etmigse, adam calistiran onun bu hareketleri neticesin-
de meydana gelen zarardan sorumlu tutulmamalidir.®

9. Adam Calistiranin Kurtulus Kaniti Getirme
Imkam

Adam caligtiranin sorumlulugunun TBK’nin 66. mad-
desinde 6zen sorumlulugu baghig altinda diizenlenme-
sinden de anlagilacag tizere hukuk diizeni adam caligti-
rana objektif bir 6zen yiikiimliiliigii yiiklemektedir. Bu
kapsamda adam ¢aligtiranin sorumlulugunun meydana
gelmesi icin gerekli sartlar yerine geldiginde, ortaya ci-
kan zararin adam calistiranin bu objektif 6zen yiikiimlii-
liigiinii ihlalinden kaynaklandig1 bir karine olarak kabul
edilmektedir.® Her ne kadar bu durum karine olarak
diizenlenmis olsa da TBK'nin 66. maddesinin ikinci ve
iiclincii fikralarinda, adam caligtirana bu karineyi ¢iirii-
tebilmesi i¢in imkanlar taninmigtir. S6z konusu madde-
nin ikinci fikrasina gére “Adam calistiran, calisanini se-
cerken, istyle ilgili talimat verirken, gozetim ve denetimde
bulunurken, zararin dogmasint engellemek icin gerekli
ozeni gosterdigini ispat ederse, sorumlu olmaz.” Hiikiim-
den de anlagildig1 iizere adam ¢alistiran, caliganini secer-
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2 Nazli Hilal Celik, Adam Calistiranin Sorumlulugu,
istanbul 2017, s. VII.
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Sorumlulugu”, Temmuz 2015, TAAD, Yil:6,

Say122, s. 587-588.

410.06.2003 tarih, 25134 sayili RG.

5 Necla Yilmaz, Adam Calistiranin Sorumlulugu,
Yiksek Lisans Tezi, Galatasaray Universitesi,

Eyliil 2014, s. 51.

6 Kocaman, s. 590.

8 Kocaman, s. 594.

10 Celik, s. 96.
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caused due to activities of that business.” As it is under-
stood from the said sub-article, in order for the employ-
ers to be discharged from such liability, the employers
have to prove that its undertaking’s order of operation is
suitable for preventing damage. This evidence of salva-
tion hasbeen regulated under the TCO for the first time,
which has never been stipulated under the Code of Obli-
gation numbered 818. According to the preamble of the
Article 66 of TCO, such regulation has been enacted in
accordance with the necessity in practice and comments
made in doctrine.

lil. MEANING OF THE DEPENDENCY ELEMENT OF
THE EMPLOYER LIABILITY

Element of dependency means benefiting from the ser-
vice of the employee which is dependent to employer in
terms of surveillance, supervision, order and instruction
for the employer’s own interest and purpose.?* As per the
element of dependency, employer can give instruction to
the employee regarding execution of the work, make his
own business organization and run his business through
his supervision and surveillance.?® Employer’s authority

ken, ona talimat verirken ve onun iizerinde gozetim ve
denetim saglarken gerekli 6zeni gosterdigini ispat ettigi
takdirde bu sorumluluktan kurtulabilecektir. Bir bagka
kurtulus kaniti ise yine TBK’nin 66. maddesinin {i¢iincii
fikrasinda diizenlenmis olup s6z konusu fikra uyarinca;
“Bir isletmede adam ¢alistiran, igletmenin ¢calisma diize-
ninin zararin dogmastni onlemeye elverisli oldugunu is-
pat etmedikge, o igletmenin faaliyetleri dolayisiyla sebep
olunan zarart gidermekle yiikiimliidiir.” Hiitkimden de
anlasildig) {izere adam caligtiranin bu sorumluluktan
kurtulabilmesi icin igletmenin ¢calisma diizeninin, zara-
rin dogmasim énlemeye elverigli oldugunu ispat etmesi
gereklidir. 818 sayili Borclar Kanunu'nda yer almayan
bu kurtulus kanit1 imkéan ilk kez TBK’da diizenlenmis
ve TBK’nin 66. maddesinin gerekcesinde ise uygulama
ve doktrindeki goriisler dogrultusunda bdyle bir diizen-
lemeye ihtiya¢c duyuldugu ifade edilmistir.

. ADAM CALISTIRANIN SORUMLULUGUNDA
BAGIMLILIK UNSURUNUN ANLAMI

Bagimhilik unsuru, adam ¢ahistiranin gézetim, denetim,
emir ve talimat verme bakimindan kendisine bagimli
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of supervision and surveillance over the employee is the
basis for dependency element. It is required for the exist-
ence of dependency element that employee should work
under employer’s order, surveillance and instructions. In
addition to that, employer’s order, surveillance and in-
structions must be at the basis of the relationship. Also,
this relation must be sufficient to create dependency be-
tween the employer and the employee. Otherwise, mere-
ly supervision, order and surveillance are not enough to
prove dependency element of the employer liability.*

In dependency relationship, it is not necessary for the
employer to have more technical and professional
knowledge than the employee has. However, the employ-
er must be in a position that he can give instructions to
the employees for proof of the dependency element. Be-
ingin a position that being able to give instructions to the
employee can show the existence of the dependency rela-
tionship. In other words, in principle, there must be a su-
perior-subordinate relationship between the employer
and the employee. Dependency element between the em-
ployer and the employee requires superior-subordinate
relationship. Apart from that, underlying relationship
between the employer and the employee does not have
significance on dependency element.?® In other words,
feature of the work to be done, duration of the work and
onerous for work are not important in terms of making
evaluation about the existence of the employment rela-
tionship between the employer and the employee.?

A. The Nature of the Relationship Between the
Employer and the Employee

The existence of a contractual relationship between the
employer and the employee or type of contract between
them are not important. The important point here is not
whether there is a contractual bond, rather performing
work in a dependent manner by the employee and being
suitable for the purpose and the interest of the employ-
er. In other words, the employee should do the service
for the interest of the employer.?” For instance, if the
spouse or child of a person who works to help such per-
son in the workplace harms the third party, such person
shall be liable as an employer in case of existing depend-
ency element.?

It should be noted that, in connection with changes in
business life and innovations, it is observed that the ele-
ment of dependency in today’s relation of employment
is extending. As an instance; the dependency element is

olan calisanin hizmetinden kendi menfaat ve amaclari
icin yararlanma iligkisidir.** Bagimhlik unsurundan an-
lagilmasi gereken, isin goriilmesiyle ilgili olarak adam
calistiranin caligana talimat verebilmesi, isin organizas-
yonun adam caligtiran tarafindan kurulmasi ve isin onun
denetim ve gézetiminde yapilmasidir.>® Adam caligtira-
nin calisan iizerinde sahip oldugu gozetim ve denetim
yetkisi bagimhilik unsurunun temelini olusturmaktadir.
Bagimhlik unsurunun varlig icin, calisanin isi yaparken
adam caligtiranin emri altinda, onun gézetiminde ve tali-
matlaria bagh olarak caligmasi gerekir. Ancak, gézetim,
talimat verme ve denetim unsurlarinin adam caligtiran
ile calisan arasindaki iligkinin 6ziinde ve bagimlilik olus-
turacak derecede olmasi gerekir. Aksi halde sadece bu
unsurlarin varligi bagimhlik unsurunu ispat etmez.*

Belirtmek gerekir ki, bu iligki i¢cin mutlaka adam c¢alig-
tiranin caligtirdig kisiden daha fazla teknik ve mesleki
bilgiye sahip olmas1 gerekmez. Ancak adam calistira-
nin, ¢alisanina talimat verebilecek konumda olmasi ba-
gimhilik iliskisinin varhgin ispat etme noktasinda etkili
olabilir. Talimat verebilecek durumda olmak ve talimat
vermek bagimlilik iligkisinin varligini gésterebilir. Bagka
bir ifadeyle kural olarak caligtiranla ¢alisan arasinda bir
ast-iist iligkisinin olmasi gerekir. Adam caligtiran ile ¢ali-
san arasindaki bagimhlik iligkisi bunu gerektirmektedir.
Ancak bunun diginda aralarindaki temel iligkinin niteligi
6nemli degildir.** Bagka bir deyisle goriilecek isin niteligi,
siiresi, ivazli olup olmamasi ¢caligtirma iligkisinin mevcu-
diyetinin belirlenmesi bakimindan énem tagimaz.>

A. Bagimliik Unsurunda Adam Calistiran ile Ca-

lisan Arasindaki iliskinin Niteligi

Adam caligtiran ile ¢aligan arasinda sdzlesme iligkisinin
olup olmadig1 veya aralarindaki mevcut sézlesmenin hu-
kuki niteligi 6nem tagimamaktadir. Zira burada 6nemli
olan bir s6zlesmesel bagin olup olmadig: degil, bagimh
olarak isin goriililyor olmasi, adam calistirmanin, adam
calistiranin amac ve menfaatine uygun olmasidir. Bagka
bir ifadeyle caligan, hizmeti adam caligtiranin menfa-
atine gormeli, yerine getirmelidir.” Ornegin, esinin ig
yerinde esine yardim etmek amaciyla ¢aligan diger esin
veya cocugun iiclincii kisiye zarar vermesi durumunda,
bagimlilik unsurunun mevcudiyeti halinde es adam ¢a-
ligtiran sifatiyla sorumlu olacaktir. 2

Belirtmek gerekir ki is yasamindaki degisiklikler ve ye-
niliklerle baglantili olarak giiniimiizdeki caligma iligki-
lerinde bagimlilik unsurunun esnedigi gézlemlenmek-
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extensive when the work is done in the employee’s home
rather than at the workplace of the employer. Since if the
person working at home is under the supervision, sur-
veillance and instruction of the employer even if such
person does not actually work in the workplace of the
employer and there is a dependent nature in the essence
of the matter, the existence of the dependency relation-
ship within the scope of the employer liability can be
mentioned.” However, for the existence of a depend-
ency relationship, it is not necessary for the employer
to be continuously benefiting from the service of the
employee. Therefore even temporary utilization of the
service of the employee is sufficient to establish the said
dependency relationship.*

The benefit from someone else’s service may be based
on a contract, a family law relationship or an actual state
without a legal relationship.® The dependency relation-
ship between the employer and the employee usually
occurs in the service contract relationship. In the ser-
vice contract, the elements of supervision, surveillance
and giving instructions come to the forefront. Neverthe-
less, it can be stated that in a service contract which is
concluded with a self-employed person, this dependen-
cy relationship exists only in appearance. It can also be
stated that there is no dependency relationship within
the scope of the Article 66 of TCO and for this reason
the employer cannot be held liable within the context
of service contract concluded with a self-employed per-
son. For instance, neither it is possible to mention that
there is element of dependency in the service contract
which is concluded with a lawyer or architect nor legal
relationship between a taxi driver and a customer.*
However, the dependency element in contracts such as
contracts of mandate or work is controversial.*

According to an opinion; in this type of contracts if the
employee carries out this work under the supervision,
surveillance and instruction of the client or business
owner, then the existence of employment relationship
can be mentioned.* It is possible to mention that if the
requirements of supervision, surveillance and instruc-
tion, are not only in the form, but also in the essence of
the relationship, there is element of dependency. In this
case, if employment agreement contains the element of
dependency, it is possible to refer to liability of employer
with the realization of the other elements.*

The other opinion in the doctrine argues that the ele-
ment of dependency does not exist in those who do the

tedir. Ornegin; isin adam ¢aligtiranin is yerinde degil
de, calisanin evinde goriildiigli hallerde bagimhlik un-
suru esnetilmektedir. Zira evden caligan kisi fiili olarak
ofis vb. ¢alisma ortaminda caligmasa bile caligtiranin
denetim, gézetim ve talimati altindaysa ve isin 6ziinde
bagimlilik niteligi varsa adam ¢aligtiranin sorumlulugu
kapsamindaki bagimlilik iligkisinin varhigindan s6z edi-
lebilir.* Bununla beraber bagimlhihk iligkisinin varhig
icin adam caligtiranin, caliganin hizmetinden devaml
bir sekilde yararlaniyor olmasi da sart degildir; calisanin
hizmetinden gecici olarak faydalanilmasi dahi s6z konu-
su bagimlilik iligkisinin kurulmasi i¢in yeterlidir.*

Bagkasinin hizmetinden yararlanma bir sézlesmeye,
aile hukuku iligkisine veya arada hukuki bir iligki olmak-
sizin fiili bir duruma dayanabilir.*» Adam calistiran ile
calisan arasindaki bagimlilik iligkisi genelde hizmet soz-
lesmesi iligkisinde ortaya ¢ikar. Zira hizmet sozlesme-
sinde denetim, gozetim, emir ve talimat verme unsurlar:
6n plana ¢ikmaktadir. Ancak, serbest meslek erbabiyla
yapilan hizmet s6zlesmelerinde, bu bagimhlik iligkisi-
nin sadece seklen mevcut oldugu, TBK'nin 66. maddesi
kapsaminda bir bagimllik iligkisinin s6z konusu olma-
dig1 ve bu sebeple de serbest meslek erbabiyla yapilan
hizmet akitleri baglaminda adam caligtiranin sorumlu-
luguna gidilemeyecegi séylenebilir. Ornegin, bir avukat
yadamimarile yapilan hizmet s6zlegsmesinde bagimhhik
unsurunun mevcut oldugundan bahsedilemeyecegi gibi
taksi soforii ile miigteri arasindaki hukuki iliskide de bir
bagimhilik unsurunun varligindan s6z edilemez.3> Ancak
vekalet veya eser sozlesmesi gibi sozlesmelerde bagimli-
Iik unsurunun varhgi tartigmalidir.®

Bir goriige gore bu tip sdzlesmelerde is géren kisi bu isi
miivekkil ya da is sahibinin denetim, g6zetim ve talimat1
altinda yapiyorsa, bu durumda adam caligtirma iligkisi-
nin varhigindan soz edilebilir.** Eger hizmet s6zlesmesi
disindaki diger is gérme sozlesmelerinde denetim, go-
zetim, emir ve talimat altinda bulunma unsurlar: sade-
ce seklen degil, iliskinin 6ziinde de varsa bu durumda
bagimlilik unsurundan da s6z etmek miimkiindiir. Yani
bu durumda is gérme sézlesmesi bagimhilik unsuru ice-
riyorsa, diger unsurlarin da gerceklesmesiyle birlikte
adam caligtiranin sorumlulugundan bahsetmek miim-
kiin olacaktir.*®

Doktrindeki diger goriis ise, eser sozlesmesi, vekalet
sozlesmesi, ortaklik s6zlesmesi veya sozlesme iligkisine
dayanmadan sadece bir konuda yardimlagma amaciyla
bagkasinin igini gérenlerde bagimhlik unsurunun ger-
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work for someone else in order to get help on an issue
which is not based on the contract of work, mandate,
association or contractual relationship.* According to
such opinion, for the existence of dependency element,
it must exist in the form and essence of contractual rela-
tionship. Although there may be a dependency element
in the appearance of such contracts, there is no element
of dependency in the essence of the relationship. In other
words, since the person who carries out the work in these
contracts does not work dependently for the person who
carries out the work, it is not possible to refer to liability
of employer within the scope of Article 66 of TCO.*”

In its decisions on whether the dependency element
exists in contract of work, the Supreme Court decides
by examining the characteristics of the concrete case
at hand. For instance, the General Assembly of the Su-

ceklesmedigini savunmaktadir.® Bu goriige gore; bagim-
Iilik unsurunun varhgindan soz edilebilmesi icin sozles-
meseliligkinin seklinde ve 6ziinde bagimlilik unsurunun
gerceklesmesi gerekmektedir. Bu tiir sézlesmelerde her
ne kadar seklen bir bagimlilik unsurundan soz edilebilse
de, iliskinin 6ziinde bagimhilik unsuru mevcut degildir.
Bagka bir ifadeyle bu s6zlesmelerde isi yapan kisinin igi
yaptiran kigiye bagiml olarak o isi yapmamasindan 6tii-
rii, isi yaptiran kisi icin TBK’nin 66. maddesi kapsamin-
da adam calistiranin sorumluluguna gitmek miimkiin
olmayacaktir.®”

Yargitay, kararlarinda eser soézlesmesinde bagimhlik
unsurunun bulunup bulunmayacagi hususunda, somut
olayin 6zelliklerini inceleyerek s6z konusu eser sozles-
mesinde bagimlilik unsurunun mevcut olup olmadigina
karar vermistir. Ornegin, Yargitay Hukuk Genel Kuruluy,
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preme Court rules that liability of employer may arise
from contract of work as stating; “Once the Article 22 of
the contact of work is examined; in the presence of the pro-
visions that the instructions are given by the person who is
assigned by the employer, and the employee acts accord-
ingly; it is understood that Istanbul Metropolitan Munici-
pality as defendant is in the position of the employer, the
person under the supervision and instructions of the mu-
nicipality which is the contractor C... Insaat Ltd. Sti. has
the characteristics of the employee in accordance with the
Article 55 of the Code of Obligations.” on the examination
of whether there is a dependent labour relation between
the employer and the employee in the case that Istanbul
Metropolitan Municipality tenders the works of chim-
ney-grid overhaul, upgrade and displacement, rainwater
channel construction to a limited liability company.*®

adam caligtiran ile ¢alisan arasinda bagiml bir ¢calisma
iliskisinin belirlenmesi hususunda Istanbul Biiyiikse-
hir Belediyesi’'nin baca-i1zgara revizyonu, yiikseltme ve
deplase, yagmur suyu kanal yapimu igini bir limited gir-
kete ihale ettigi olayda “Istisna sozlesmesinin 22. mad-
desi incelendiginde ise; ise iliskin talimatlarin isverenin
gorevlendirecegi kisinin verecegi, buna yiiklenicinin uya-
cagna iligkin hiikiimlerin bulunmasi karsisinda; davalt
Istanbul Biiyiik Sehir Belediyesi Baskanligi’'min adam ca-
listiran konumunda oldugu, onun gézetimi altinda ve ta-
limatina uyarak ¢aligsan yiiklenicinin de, yani davali C...
Insaat Ltd. Sti.‘nin Bor¢lar Kanununun 55. maddesi an-
laminda ¢aligtirilan niteligini tagidigt anlagilmaktadir.”
diyerek eser s6zlesmesindeki hiikiimler cercevesinde
adam caligtiranin sorumlulugunun s6z konusu olabile-
cegine hitkmetmisgtir.*
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In its decision dated 2014, the 4th Civil Chamber of the
Supreme Court rendered that since it is understood in
the contract of work submitted to the court where the
defendant company has the authority of supervising,
controlling and surveillance on the company which un-
dertakes the work and as the defendant, work owner’s
supervision and liability continues if a damage occurs
and the defendant is liable under the Article 66 of TCO.*

In another decision of the Supreme Court, since there
is no dependency relationship as a rule in contracts of
work, the liability of the employer cannot be mentioned.
At the same time, the Court also notes that this rule does
not apply strictly. If the work owner is authorized to give
orders and instructions to the contractor and control
and supervise the work as per the contract between the
work owner and the contractor, dependency relation-
ship is established between the work owner and the con-
tractor. Therefore the work owner is liable as the capac-
ity of employer.*

In another decision, the Supreme Court had reached
a similar conclusion; “As a rule, there is no dependency
relationship between the work owner and the contractor,
and the contractor undertakes to complete and deliver the
work undertaken independently from the business owner
in accordance with the contract terms. Considering this
feature, dependency relationship, in other words, since
the work owner does not have the capacity of employer, it
is accepted that the work owner cannot be held liable for
damages if the contractor harms third parties during the
execution and construction of the work. However, this rule
is not applied strictly. In the contract by and between the
work owner and the contractor, there is a dependency re-
lationship between the parties if the work owner has the
authority to give orders and instructions to the contractor
and control and supervise the work. In such case, the work
owner shall be liable for the damages with the capacity of
employer and the type of liability is joint and several liabil-
ity in accordance with the Article 51/2 of TCO” *

B. Element of Dependency Being Direct or
Indirect

The dependency relationship can be either direct or in-
direct. In large undertakings, it may not be possible for
the employer to supervise all employees by itself and to
fulfil the duty of care in order not to cause any damage.
In this case, the employer may receive help from other
people or managers for the works to be done and keep-

Yargitay 4. Hukuk Dairesi, 2014 tarihli bir kararinda da-
vali sirketin, dosyaya sundugu eser sdzlesmesi uyarinca
isi yiiklenen sirketi denetleme, kontrol ve gozetim yet-
kisinin bulundugu, bir zararin olusmasi halinde daval
ig sahibinin de kontrol ve sorumlulugunun devam ettigi
anlasildigindan TBK’nin 66. maddesi uyarinca sorumlu
oldugu kararini vermigtir.*

Yargitay bagka bir kararinda eser s6zlesmelerinde kural
olarak bir bagimhlik iligkisinin bulunmamasindan dola-
y1 adam c¢alistiranin sorumlulugundan bahsedilemeye-
cegini belirtmektedir. Ancak ayn1 zamanda Yargitay bu
kuralin mutlak bir kural olmadigina da deginmektedir.
Is sahibi ile yiiklenici arasindaki sézlesmede is sahibinin
yiikleniciye emir ve talimat verme, yapilan isi kontrol
etme ve denetleme yetkisinin verilmesi durumunda ig
sahibi ile yiiklenici arasinda bir bagimlihk iligkisinin
kurulacag1 ve bu sebeple de ig sahibinin adam ¢aligtiran
sifatiyla sorumlu tutulabilecegi belirtilmigtir.*

Yargitay bagka bir kararinda yine benzer bir sonuca
ulagnmustir; “Eser sozlesmelerinde kural olarak, is sahibi
ile yiiklenici arasinda bagimlilik iliskisi bulunmamak-
ta, yiiklenici is sahibinden bagimsiz olarak tistlendigi isi
sézlesme kosullarina uygun olarak tamamlayip teslim
etmeyi iistlenmektedir. Bu ozellik dikkate alindiginda ba-
gumllik iligkisi, bir bagka deyisle is sahibinin adam ¢alig-
tiran sifat: bulunmadigindan eser sézlesmelerinin yerine
getirilmesi ve igin yapumi sirasinda yiiklenicinin iigiin-
cii kigilere zarar vermesi halinde is sahibinin zarardan
sorumlu tutulamayacagr kabul edilmektedir. Ancak bu
kesin bir kural degildir. Is sahibi ile yiiklenici arasindaki
s6zlesmede is sahibine yiikleniciye emir ve talimat verme,
yapilan igi kontrol etme ve denetleme yetkisinin taninmis
olmast halinde, is sahibi ile yiiklenici arasinda bagimlilik
iligkisi kurulmus olacagindan is sahibinin “adam ¢alig-
tiran” sifatiyla zarardan sorumlu tutulmast gerektigi ve
sorumluluk tiiriiniin de Bor¢lar Kanunu’nun 51/2. mad-
desi hiikmii uyarinca miiteselsil (zincirleme) sorumluluk
olacagt kugkusuzdur.”*

B. Bagimhilk Unsurunun Dogrudan veya Dolayh
Olmasi

Bagimlilik iligkisi dogrudan veya dolayl olabilir. Biiyiik
isletmelerde, adam caligtiranin biitiin ¢aliganlarim tek
basina denetlemesi ve bir zararin meydana gelmeme-
si icin 6zen yiikiimliiliigiinii yerine getirmesi miimkiin
olmayabilir. Bu durumda adam c¢aligtiran isin gériilmesi
ve calisanin gozetim ve denetim altinda tutulmasi i¢in
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ing the employees under surveillance and supervision.
Even in this circumstance, the employer is liable for the
damage caused by the employees of the person under
the employer’s order. According to an opinion, in order
to avoid the employer liability in the indirect depend-
ency relationship, it has to be proven that the employer
takes the necessary duty of care, which only required to
be taken by him. In this case, the employer is not under
the burden of proof whether the person under his order
has fulfilled the duty of care.*? The fact that the business
is being large or small should not make it harder for the
employer to fulfil his duty of care. However, according to
this opinion, if any damage occurs as the person under
the employer’s order does not perform his works, it will
not be possible to encumber the employer with liability
and protect the sufferer.*

bagka kisilerden veya yoneticilerden yardim alabilir. Bu
halde bile, gézetim sorumlulugunu bagkasina devreden
adam caligtiran, en altta calisan kisinin meydana getir-
digi zarardan sorumlu olacaktir. Bir goriise gére dolayl
bagimlilik iligkisinde adam caligtiranin sorumluluktan
kurtulabilmesi i¢in, sadece kendisinin géstermesi gere-
ken 6zeni gosterdigini kanitlamasi gerekmektedir. Bu
durumda emri altindaki kisinin 6zen yiikiimliiligiini
yerine getirip getirmedigini kanitlamasi gerekmez.*? i§—
letmenin biiyiik ya da kii¢iik olmas1 da adam ¢aligtiranin
ozen yiikiimliiliiglinii yerine getirmesini zorlagtirma-
mahdir. Ancak bu goriige gore, adam c¢aligtiranin bu so-
rumlulugu yiikledigi kisinin islerini yapmamasi sebebi
ile zararin meydana gelmesi halinde, adam calistirana
sorumluluk yiiklemek miimkiin olamayacag gibi zarara
ugrayani da korumak miimkiin olmayacaktir.*®
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According to another opinion, if the employee works
with another person within employer’s works with the
approval of the employer, the first employer and the lat-
ter will be jointly and severally liable in the capacity of
the employer for the damages caused by the last hired
employee.** In the absence of the approval of the first
employee, the liability of the first employee on the dam-
age caused to the third party is not considered, as the
dependency is absent within the scope of the Article 66
of TCO. Another view asserts that the employee works
under the second employer is also dependent to the
first employer and therefore the first employer should
be liable.*®

Bagka bir goriige gore ise, adam caligtiranin caligtirdig:
kisinin, adam ¢aligtiranin onayi ile bir bagka kisiyi bu is
icin caligtirmasi halinde, son ige alinan ¢alisanin vermis
oldugu zarardan hem ilk adam c¢aligtiran hem sonraki
adam caligtiran, adam calistiran sifatiyla miiteselsilsen
sorumlu olacaklardir# Tlk adam caligtiranin onayinin
olmamas1 durumunda, ii¢lincii kisiye zarar verilmesi
halinde ilk adam calistiranin sorumluluguna gidileme-
yecektir. Zira boyle bir durumda TBK’nin 66. maddesi
kapsaminda bir bagimlilik unsuru yoktur. Diger bir go-
riis ise, burada calisanin sonraki adam caligtirana ba-
gimh olarak is gordiigiinii, bu sebeple de onun sorumlu
olmasi gerektigini ileri stirmiigtiir.*®
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C. The Element of Dependency if the Employee
is Hired by Another

If the employer hires his employee to someone else, the
matter of who has the employer liability is. According
to an opinion, there is a dependency relationship since
the one who hires the employee has better opportunity
to supervise him. Therefore, if the employee harms the
third party, the one who hires him will be liable with the
capacity of employer. Because the authority to give in-
structions to the employee is used only by the one who
owns the area of sovereignty and hires the employee.
The one who hires the employee cannot be discharged
from the liability since he is not taking part in the deci-
sion of the employee.*®

Another point of view is that since the duty of care does
not only consist of giving instructions or keeping the em-
ployees under supervision, but also to be attentive while
choosing the employee, the liability should be shared.*”

D. Dependency Element in Legal Entities

Since the bodies of legal entities are not employees of
the legal entity but the legal entity itself, the damage oc-
curring in result of their actions cannot be considered
within the scope of the employer liability. The bodies
are defined as the authorized persons or commissions to
perform the works of the legal entity with the conditions
and authorities according to applicable law or regula-
tions. The actions of the body are deemed as the actions
of the legal entity (Article 50/1-2 of Turkish Civil Code).
Therefore, the capacity of the employee and body can-
not be merged into one. The body is the employer of the
employee or the commission itself. However, a legal en-
tity may employ subsidiary employee in the capacity of

C. Calisanin Baskasi Tarafindan Kiralanmasi
Durumunda Bagimlilik Unsuru

Adam calistiranin calisanimi bagkasina kiralamasi duru-
munda, buradaki sorumlulugun kimde olacag1 konusu
tartismalidir. Bir goriigse gore, calisami kiralayanin, ¢a-
lisan {izerinde daha iyi bir gézetim olanagi bulundugu
icin bagimhlik iligkisi mevcuttur ve bu sebeple calisanin
ticlincii kigiye zarar vermesi durumunda caligam kirala-
yan, adam caligtiran sifatiyla sorumlu olacaktir. Zira ¢a-
lisana talimat verme yetkisi sadece egemenlik alaninin
sahibi kiralayan tarafindan kullanilmaktadir. Kiralayan
calisanin seciminde kendisinin bulunmadig1 gerekce-
siyle sorumluluktan kurtulamaz.*

Bir bagka gortis ise, 6zen yiikiimliiliigiiniin sadece tali-
mat verme veya gozetim altinda tutmaktan ibaret ol-
madigindan ve caligani se¢medeki 6zenin de etkili ola-
cagindan bahisle bu sorumlulugunun paylastirilmasi
gerektigini belirtmektedir.*

D. Tiizel Kisilerde Bagimlilik Unsuru

Tiizel kisilerin organlari tiizel kisinin caligani degil biz-
zat kendisi oldugundan bunlarin fiillerinden olusan za-
rar adam calistiranin sorumlulugu kapsaminda deger-
lendirilemez. Ilgili kanun veya tiiziige gore sahip oldugu
durum ve yetkilerle tiizel kisinin iglerini yerine getirme-
ye yetkili olan kisi veya kurullara organ denir. Organin
davranigi tiizel kisinin davramsi sayilir (Tiirk Medeni
Kanunu m. 50 f. 1-2). Bu sebeple organ sifatiyla calisan
sifat1 ayni sahista birlesemez. Organ, caligani ¢aligtiran
kisi veya kuruldur. Ancak, bir tiizel kisi de adam caligti-
ran sifatiyla yardimei kisi caligtirabilir. Bu durumda ca-
hisanin verdigi zarardan TBK’nin 66. maddesi uyarinca
tlizel kisi adam calistiran sifatiyla sorumlu olur.*
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42 Celik, p. 171.
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45 Celik, p. 172.
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47 Celik, p. 173.

48 Kocaman, p. 592. Eren, Law of Obligations,
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the employer. In this case, the employer is liable for the
damage caused by the employee in accordance with the
Article 66 of TCO*®

IV. CONCLUSION

The matter that employer may be held liable for his
employee’s acts who is employed for helping to perfor-
mance a profession in our daily life is stipulated under
the Article 66 of TCO.

To determine the existence of the employer liability, the
employee has to cause a loss by an unlawful act within
the scope of the causal link and a functional coherence
has to be present between the loss and work of the em-
ployer. In addition to that the presence of a dependency
relationship based on the chain of command principle
must exist between the employer and the employee.

The nature of the relationship grounded on the basis of
chain of command between the employer and the em-
ployee. In other words dependency relationship, may be
either direct or indirect. The work that is carried out can
be a permanent or temporary. Besides, the work can be
an onerous service as it can be a gratuitous service; can
be based on a contractual, de facto or family law rela-
tionship. The legal relationship between the employer
and the employee may be founded on the labour con-
tract as well as the contract of work or mandate contract.
Itis undisputed that the employer will be held liable un-
der the Article 66 of TCO, in the case if a third party suf-
fers aloss resulting from the act of the employee. Never-
theless, neither the doctrine nor the judgements of the
Supreme Court had reached the consensus on the issue
of the existence of dependency relationship in the con-
tracts of work. According to an opinion the dependency

IV. SONUC

Giinliik hayatimizda sikca rastladigimiz bir isin ifasinda
yardime1 olmasi i¢in istihdam edilen caliganin fiillerin-
den adam calistiranin sorumlu olabilecegi TBK’nin 66.
maddesinde diizenlenmistir.

Sorumlulugun varliginin tespit edilmesi i¢in calisanin
hukuka aykir bir fiil ile uygun illiyet bag icerisinde za-
rara yol agmasi ve zararla adam caligtiranin isi arasinda
fonksiyonel bir bagliligin bulunmasi ve ayni zamanda
adam caligtiran ile caligan arasinda emir talimat esasina
dayanan bir bagimhlik iligkisinin varliginin olmasi ge-
rekmektedir.

Adam caligtiran ile ¢aligan arasindaki emir talimat esa-
sina dayanan iliski ya da bagka bir ifadeyle bagimlilik
iligkisi dogrudan olabilecegi gibi dolayl1 da olabilir. Yapi-
lan is siirekli bir i olabilecegi gibi gecici bir ig de olabilir.
i§in konusu ivazl bir hizmet olabilecegi gibi, ivazsiz bir
hizmet de olabilir. S6z konusu is bir s6zlegme iligkisine
dayanabilecegi gibi, fiili bir iligkiye veya aile hukuku ilig-
kisine de dayanabilir. Adam calisgtiran ile ¢calisan arasin-
daki iliski bir hizmet s6zlesmesine dayanabilecegi gibi
eser veya vekalet sdzlesmesine de dayanabilir. Hizmet
sozlesmesi s6z konusu oldugunda adam calistiranin,
iiciincii kisinin ¢aligsanin fiilinden zarar gérmesi halinde
TBK’nin 66. maddesine gore sorumlu tutulacag siiphe-
sizdir. Ancak, eser sozlesmesinde bagimhlik iligkisinin
varligl konusunda ise ne doktrinde ne de Yargitay ka-
rarlarinda bir fikir birligi s6z konusudur. Bir goriis bu
tip sozlesmelerde isin emir ve talimat altinda ve is sahi-
binin denetim ve gozetimi altinda yapildig1 durumlarda
bagimhlik unsurunun varhigini savunmaktadir. Diger
goriis ise bagimhlik unsurunun varhigindan séz edile-
bilmesi icin s6zlesmesel iligkinin seklinde ve 6ziinde
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32 Tandogan, s. 111, 112.
33 Celik, s. 164-165.

34 Celik, s. 164-165.

35 Celik, s. 168.

36 0guzman/0z, N. 451.
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relationship exists in such agreements in cases where
the work is carried out under chain of command and
supervision of the employer. Another opinion advocates
that the dependency relationship must be actualized in
the form and essence of the contractual relationship and
even though a formal dependency element can be men-
tioned for the contract of work, the relationship does
not contain a dependency element in its essence. B
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