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ABSTRACT

Construction agreements in return for land
share are among the most seen and practiced
types of contracts in our country. The need
for housing in our country constitutes the
main reason of this situation. The fact that the
costs for construction of houses or offices
being at the top of the list of investments and
expenses in developing countries, causing the
parties to form construction agreements in
return for land share. In this article, by looking
at the definition and elements of construction
agreements in return for land share, the form,
type, and provisions of such contracts and the
differences from similar contracts are exam-
ined and the legal status of these contracts is
assessed.
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OZET

Arsa payi karsiligl insaat s6zlesmeleri tlkemiz-
de en cokkarsilasilan sézlesme tlrleri arasinda
yer almaktadir. Ulkemizdeki temel ihtiyaclardan
biri olan konut ihtiyacinin karsilanmasi gereksi-
nimi bu durumun baslica sebebini olusturmak-
tadir. Ayrica, gelismekte olan ekonomilerde
yapilacak yatirimlarin ve harcamalarin basinda
gelen konut veya isyeri gibi insaatlarin maliyet-
lerinin fazla olmasi, taraflar arasinda arsa payi
karsiligl insaat stzlesmesi niteligindeki sdzles-
melerin akdediimesine sebebiyet vermektedir.
Siklikla karsilasilan bu sdzlesmelerin unsurlari
ile sdzlesmenin sekli, tirleri, benzer sézlesme-
lerden farklari ve hukuki niteligi bu calismada
incelenen baslica hususlardir.

ANAHTAR KELIMELER: Arsa Payi, Yikle-
nici, MUteahhit, Arsa Sahibi, Ani Edimli S¢zles-
me, Karma Tipli S¢zlesme, Insaat Stzlesmesi
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I. INTRODUCTION

UE TO THE NATURE OF THE CONSTRUCTION, WHICH IS
expensive and requires a certain expertise,
different contract types such as construc-
tion agreements in return for land share and
construction agreements in return for flat
have emerged. Within the framework of the

construction agreements in return for land share, the
land owner has the opportunity to use its land’s value,
the contractor on the other hand earns income through
constructing a building by using its labor force and facil-
ities. Herein this article, the legal characteristics of the
construction agreement in return for land share, which
establish certain legal obligations to both parties of the
agreement, is evaluated and assessed with regards to its
form, type and provisions of the agreement.

Il. DEFINITION OF THE CONSTRUCTION AGREE-
MENT IN RETURN FOR LAND SHARE AND ITS
ELEMENTS

I. Definition

The construction agreement in return for land share
is not a standard contract which is regulated under the
Turkish Code of Obligations numbered 6098 (“Law
No. 6098”). Therefore, different definitions are made
by academics with regard to these contracts. It has been
stated by Prof. Dr. Hasan Erman that, “construction
agreement in return for land share is a contract which
land owner promises to assign the ownership of the land
when the contractor promises to delivery of the construct-
ed independent parts in return”.! According to a different
opinion declared by Prof. Dr. Halil Akkanat, “construc-
tion agreement in return for land share is a mixed type and
reciprocal contract which the contractor promises to con-
struct independent part on land given by land owner, and
at the end the determined sections to be delivered by con-
tractor to land owner, and which contains the features of
both contract of construction and preliminary contract for
sale.? In this regard, even though there is not a certain
definition for construction agreement in return for land
share, it is possible to evaluate it as a kind of contract
with reciprocal obligations in which the counterparty
can be requested to perform its obligations as much as
the requesting party fulfills its own performance.

1. GiRIS

ELiSMEKTE OLAN iNSAAT SEKTORUNDE, INSAAT isi-
nin niteligi ve maliyetli bir is olmasindan
otiirit kanunda 6zel olarak diizenlenmemis
arsa pay1 karsihigi ingaat sozlesmesi ile kat
karsilig1 ingaat sozlesmesi gibi farkli sozleg-
me tiirleri ortaya cikmistir. Arsa payi kargsiligi
ingaat s6zlesmeleri cercevesinde arsa sahibi arsasini de-
gerlendirirken, ingaat1 yapacak olan yiiklenici ise is giicii
ve imkanlarim kullanmak suretiyle insa ettigi yap1 saye-
sinde gelir elde etmektedir. Bu caligmada, taraflarin kar-
silikli olarak edimler yiiklendigi arsa pay1 karsilig1 ingaat
sozlesmelerinin hukuki niteligi hakkinda degerlendir-
melerde bulunulmus, ardindan s6ézlesmenin gekli, tiir-
leri ve hitkiimlerine iligkin ac¢iklamalara yer verilmistir.

Il. ARSA PAYI KARSILIGI INSAAT SOZLESMESI-
NiN TANIMI VE UNSURLARI

I. Tanim

Arsa payt karsiligr insaat s6zlesmeleri, 6098 sayili Tiirk
Bor¢lar Kanunu’nda (6098 sayili Kanun”) diizen-
lenmis olan tip s6zlesmeler arasinda yer almamaktadir.
6098 sayili Kanun’da karsiligi olmayan bu sézlesmeler
bakimindan doktrinde cesitli yazarlar tarafindan cesit-
li tanimlar yapilmaktadir. Doktrinde arsa pay1 karsilig:
ingaat s6zlesmeleri, Saym Prof. Dr. Hasan Erman tara-
findan “arsa pay: karsiligi ingaat sozlesmesi, arsa sahi-
binin arsanin belirli paylarinin miilkiyetini, miiteahhidin
arsa iizerine inga edecegi binanin belirlenen bagimsiz bé-
llimlerinin teslimi karsiliginda, miiteahhide devretmeyi
taahhiit etmesidir™ seklinde tanmimlanmigtir. Prof. Dr.
Halil Akkanat tarafindan dile getirilen bir diger goriiste
ise arsa pay1 karsilig1 insaat s6zlesmeleri “arsa sahibi ile
miiteahhidin, arsa sahibinin kendisine devredecegi belirli
arsa paylarina karsilik olarak arsa tizerine bagimsiz bé-
llimler inga etmek suretiyle bir bina meydana getirmeyi
ve sonunda bu bagimsiz béliimlerden belirlenmis olanla-
r1 arsa sahibine devretmeyi taahhiit ettigi, bu bakimdan
eser sbzlesmesi ile tasinmaz satis vaadinin ozelliklerini
biinyesinde barindiran, ¢ift tipli, karma yapili, tam iki ta-
rafa borg ytikleyen bir s6zlesme olarak tanmimlanabilir.”*
Bubaglamda, arsa pay1 karsilig ingaat s6zlesmesi acisin-
dan kesin bir tanima ulagilamamakla birlikte s6zlesme-
nin, tam iki tarafa bor¢ ylikleyen ve taraflarin edimlerini
yerine getirdikleri oranda karsi taraftan edimini yerine
getirmesini talep edebildigi bir s6zlesme tipi olarak de-
gerlendirilebilmesi miimkiin goriilmektedir.
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As areciprocal agreement, the elements of the construc-
tion agreement in return for land share are the land
owner’s obligation to deliver the deed, the contractor’s
obligation to build in accordance with the procedure
and technical principles and transfer the independent
parts accordingly.

1. Undertaking of the Land Owner to Transfer the
Land Share to the Contractor at a Specific Rate

The parties of the construction agreement in return for
land share are committed to fulfill their obligations re-
ciprocally. The obligation to transfer the land share un-
dertaken by the landowner can be achieved during the
completion of a certain amount of construction work
to be performed by the contractor as well as under the
conditions determined between the parties. Since the
obligation of the land owner is to transfer the land to
the contractor on which a building is to be constructed,
the contractor must be assured by the land owner that
the land is legally and financially suitable for a construc-

Il. Unsurlan

Her iki tarafa borg yiikleyen sézlesme niteliginde olan
arsa pay1 karsilig1 ingaat s6zlesmelerinin unsurlari; arsa
sahibinin tapu devir borcu, ingaati yapan yiiklenicinin
yapiy1 usul ve fenne uygun insa etme ve devir borcu ola-
rak belirlenebilecektir.

1. Arsa Sahibinin Yiikleniciye Karsi Belirli Oran-
da Arsa Payini Devretme Taahhiidii

Arsa pay1 karsilig1 insaat s6zlesmesinde taraflar kargi-
Likli edimleri yerine getirmeyi taahhiit etmektedirler.
Arsa sahibi tarafindan iistlenilen arsa payini devretme
ylkiimliiliigii, yiiklenici tarafindan yerine getirilecek
olan ingaat isinin belirli oranda tamamlanmasi sirasin-
da olabilecegi gibi taraflar arasinda belirlenen sartlarda
da saglanabilmektedir. Arsa sahibinin s6zlesme kapsa-
minda yerine getirdigi edim {izerinde insaat yapilacak
olan arsanin yiikleniciye devri oldugundan, s6zlesme-
nin kargi tarafl olan yiikleniciye arsa sahibi tarafindan,
arsanin; hukuki ve fiili olarak ingaata elverisli oldugu
hususunda bir giivence verilmesi gerekmektedir. Bu
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tion. In this manner, the obligation of the land owner is
not fulfilled solely by delivering the land. In addition,
the land must be provided by the land owner to the con-
structor in a suitable form for the construction. The
landowner’s obligation is illustrated in the doctrine as
“The transfer of ownership of the land shares shall consti-
tute the basis and reason for the delivery of the independ-
ent parts determined in the building to be constructed by
the contractor to the land owner, but the land which shall
constitute the basis of the land owner’s debt should be
suitable for the construction of the construction subject to
the contract. If the construction is not possible due to the
material and legal impossibilities present in the immov-
able, it will not be possible to mention the fulfillment of the
act by the land owner in accordance with the contract.”
In this respect, the land owner’s obligation to perform

minvalde, arsa sahibi yalnizca miiteahhide taahhiit etti-
gi arsa payini devretmek ile s6zlesmesel yiikiimliiliikle-
rini tamamlamis olmayacaktir. Buna ek olarak, ingaatin
gerceklestirilecegi arazinin yukarida da ifade edildigi
iizere, insaat yapilmasi icin elverisli sekilde miiteahhide
teslimini de gerceklestirmesi gerekecektir. Nitekim arsa
pay1 karsilig1 ingaat s6zlesmesi kapsaminda arsa sahibi-
nin yerine getirmekle yiikiimlii oldugu bu edime iligkin
olarak doktrinde, “Arsa paylarimin miilkiyetinin devri
miiteahhit tarafindan insa edilecek binadaki belirlenen
bagimsiz béliimlerin arsa sahibine tesliminin karsiligint
ve sebebini tegkil etmekle birlikte, arsa sahibinin borcuna
esas tegkil edecek arsanin s6zlesme konusu insaatin yapi-
muna elverigli olmasi gerekmektedir. Tasinmazda mevcut
olan maddi ve hukuki imkdnsizliklar sebebiyle insaatin
yapilmast miimkiin olamiyorsa, arsa sahibinin sozlesme-
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within the scope of the construction contract to deliver
the land to the contractor can be deemed as fulfilled only
if the possession of the land is suitable for construction
in order to fulfill the contractor’s performance.

2. The Contractor's Commitment to Build and
Transfer of Construction to the Land Owner

Under the construction agreement in return for land
share, the contractor is obliged to build the construction
and not causing a situation to the detriment of the own-
er of the land preventing the transfer of the independ-
ent parts of the construction. This is only possible if the
contractor fulfills his performance. The ultimate goal of
the parties in this contract is to make a profit. As stated
by Erman “the purpose of this contract is to convert the
building into a condominium and everyone has their own
independent units (apartments).”* In addition, making
independent sections of the land owner is not sufficient
for contractor to fulfill its obligations in terms of the
construction agreement in return for land share. Fur-
ther, the contractor is under the obligation to provide
the condominium facility for the building administra-
tion permission (resettlement) from the related admin-
istrations and the independent sections available in the
structure regarding the completed construction. The
constructor shall be deemed to have fulfilled its contrac-
tual obligations once it completes these acts together
with its construction act.

3. Agreement Between the Parties on the Es-
sential Elements of the Contract

The construction agreement in return for land share is
a reciprocal contract. The most important element re-
quired for the validity of this type of contract is to de-
clare the will of the parties with their free will regard-
ing the essential elements of the contract, as in all types
of contracts, and their will to conclude a construction
contract against the land share, as set out in the general
provisions section of the Law no. 6098. After the parties
declare their will in this direction, they can determine
the content of the contract as the basic or subordinate
elements provided that they do not violate the rules of
mandatory law. As mentioned by Tuba isbora; “Parties
may agree on matters as the date of the start and end of
the construction, actions to be taken if the contractor does
not fulfill his debt in a timely manner, the amount of the
penalty to be paid by the contractor to the land owner,
which party to pay the insurance, mortgage, painting fees

ye uygun olarak edimin yerine getirmesinden bahsedil-
mesi miimkiin olamayacaktir® seklindeki aciklamalara
yer verilmistir. Bu dogrultuda, arsa sahibinin arsa pay1
karsilig1 ingaat s6zlesmesi kapsaminda yerine getirmek-
le yiikiimliigii kapsamina arsanin zilyetliginin miiteah-
hide edimini yerine getirebilmesi bakimindan ingaata
elverigli sekilde teslim edilmis olmasi da girmektedir.

2. Miiteahhidin Arsa Sahibine Karsi insaati Yap-
ma ve Devretme Taahhiidii

Arsa pay1 karsilig1 insaat s6zlesmeleri kapsaminda yiik-
lenici, arsa sahibine kargl, ingaati yapma ve yapilan in-
saatin bagimsiz boliimlerinin devrini engelleyecek bir
duruma sebebiyet vermeme borcu altina girmektedir.
Bu ise ancak miiteahhidin edimini eksiksiz olarak yeri-
ne getirmesiyle miimkiindiir. Taraflarin bu s6zlesmeyle
hedefledigi en biiyiik amag kar elde etmektir. Erman’in
ifade ettigi lizere “bu sézlesmeyle amaglanan, binanin
tamamlanarak kat miilkiyetine cevrilmesi ve herkesin
kendisine ait olacak bagimsiz boliimlere (dairelere) sahip
olmasidir.”* Arsa sahibinin bagimsiz boliimlerinin ya-
pilmas1 miiteahhidi arsa pay1 karsilig1 ingaat s6zlesmesi
ile yiiklendigi sorumluluktan kurtarmak bakimindan
yeterli degildir. Bununla birlikte yiiklenici, ingaatini ta-
mamlamig oldugu yapiya iligkin olarak ilgili idarelerden
yap1 kullanim izni (iskan) ile yapida mevcut bagimsiz
boliimler hakkinda kat miilkiyeti tesisini saglama yii-
kiimliiliigi altindadir. Miiteahhit ancak bu insaat edimi
ile birlikte bu yiikiimliiliiklerini de yerine getirdigi tak-
dirde, sdzlesmeden dogan yiikiimliiliiklerini ifa etmis
kabul edilebilecektir.

3. Taraflarin Sézlesmenin Esash Unsurlari Uze-
rinde Anlasmasi

Arsa pay1 karsilig1 ingaat sézlesmesi tam iki tarafa borg
yiikleyen bir s6zlegme tiiriidiir. Bu s6zlesme tipinin ge-
cerli olabilmesi icin gerekli olan en temel unsur, tiim
sozlesme tiirlerinde oldugu gibi, taraflarin hiir iradeleri
ile 6098 say1l1 Kanun’un genel hiikiimler béliimiinde be-
lirlenen sekilde, sézlesmenin temel noktalar: iizerinde
birbirine uygun irade beyanlarim aciklamalaridir. Ta-
raflar bu yondeki iradelerini acikladiktan sonra esash
veya tali unsurlar olarak s6zlesme iceriklerini, emredici
hukuk kurallarina aykir: olmamak kaydiyla, istedikleri
gibi belirleyebilirler. Bu husus doktrinde Tuba i§b0ra
tarafindan kaleme alinan bir eserde; “Taraflar, insaatin
baglama ve bitim tarihi, miiteahhidin borcunu zamanin-
da yerine getirmemesi durumunda ne yapacaklari, mii-
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related to the construction, which court will be competent
for the disputes arising from the contract (as contract of
mandate established in the article 22 of the Code of Civil
Procedure)” ®

As it is seen, the first condition for the conclusion of the
contract that the parties declare their will in terms of
the construction contract in return for the share of the
land to be concluded in accordance with the principle of
freedom of contract. As known the essential elements
of the construction agreement in return for land share
are (?) the contractor’s undertaking to establish a build-
ing on the landowner’s land and (#7) delivery of the land
by its owner to contractor and promising the delivery of
decided independent parts of the building to the con-
tractor. For this reason, the first rule for the contract is
parties’ mutually will regarding the essential elements
of the contract. After the settlement of these elements,
the parties are entitled to establish additional compo-
nents to the agreement to the extent permitted by legal
regulations.

lil. THE LEGAL CHARACTERISTIC OF THE CON-
STRUCTION AGREEMENT IN RETURN FOR LAND
SHARE

A. In General

Since the construction agreement in return for land
share is not regulated under the law explicitly, it is con-
sidered as an atypical agreement. In other words, this
specific type of contract is not determined by the law.
The most important impact of this issue arises when
determining the applicable law to the dispute resolution
with regards to the construction agreement in return
for land share. The fact that there are different opinions
among the scholars is stated in doctrine by Stimeyye Hi-
lal Yildirim as “There is a consensus in the doctrine that
the construction agreement in return for land share has a
double-type mixed contract. However, it is seen that there
are different opinions and disputes whether the obligation
of the construction contract is continuous or not, as same
as the contract of work.”s

B. Being a Bilateral Contract

The landowner, who is on one side of the construc-
tion contract for the land share, is obliged to transfer
the share of the land; on the other side, the contractor
undertakes to complete the construction of land in re-

teahhidin arsa sahibine édeyecedi ceza miktary, insaatla
ilgili sigorta, ipotek, resim harclarumin kimin tarafindan
ddenecegi, sozlesmeden dogacak ihtilaflar icin hangi
mahkemenin yetkili olacagt (Hukuk Usulii Muhakemele-
ri Kanunu m.22'de yer alanyetki sézlesmest) gibi konular-
da anlagabilirler” seklinde ifade edilmigtir.

Goriildiigii iizere taraflarin, sdzlesme serbestisi ilkesi
geregince akdedilecek olan arsa pay1 kargilig1 insaat s6z-
lesmesi bakimindan birbirine uygun irade beyaninda
bulunmalar: sézlesmenin akdedilmesi icin ilk sarttir.
Bilindigi iizere, arsa pay: karsilig1 insaat sdzlesmesinin
esasl unsurlary; (?) yiiklenicinin arsa malikinin arsasi
iizerinde bina yapim isini {istlenmesi ve (#7) arsa sahi-
binin arsay1 ingaatin yapilabilecegi halde yiikleniciye
teslimi ile bedel olarak bir kisim bagimsiz boliimii yiik-
leniciye gecirmeyi vaat etmesi seklinde ifade edilebile-
cektir. Bu sebeple, gecerli bir arsa pay1 karsilig1 ingaat
sozlesmesinde bahsedebilmek i¢in ilk olarak, taraflarin
yukarida belirtilen esash unsurlar iizerinde anlagmasi
gerekecegi izahtan varestedir. Anilan bu unsurlarin {ize-
rinde anlagilmasi akabinde, taraflar sdzlesmenin geri
kalan hiikiimlerini, kanunun emredici hiikiimleri ile
ahlak ve adaba riayet etmek sarti ile serbestce belirleye-
bileceklerdir.

lll. ARSA PAYI KARSILIGI INSAAT SOZLESMESI-
NiN HUKUKI NITELIGI

A. Genel Olarak

Arsa pay1 karsilig1 ingaat s6zlesmeleri kanunda acikca
bir diizenlemeye tabi tutulmamis oldugundan, atipik
(isimsiz) sozlesme tiirlerinden biri olarak kabul edil-
mektedir. Diger bir deyisle bu s6zlesme tiirii Kanun'da
6zel olarak diizenlenmemistir. Bu durumun en 6nemli
etkisi ise arsa pay1 karsihig1 s6zlesmeleri nedeniyle do-
gan uyusmazliklarin ¢dziimiinde uygulanacak hiikiim-
lerin tespitinde ortaya ¢cikmaktadir. Bu hususta doktrin-
de degisik goriislerin yer aldig1 hususu yine doktrinde
Stimeyye Hilal Yildirim tarafindan; “Doktrinde arsa payt
karsiligt insaat sozlesmesinin cifte tipli karma sézlesme
niteligine sahip oldugu konusunda gériis birligi vardur.
Ancak, eser sozlesmesinin hukuki niteligi hususunda da
thtilafli bulunan, sozlesmenin ani edimli mi yoksa stirekli
edimli mi oldugu konusunda farkli goriiglerin bulundugu
gortilmektedir.”® seklindeki goriig ile ifade edilmigtir.
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turn for the landowner’s share of the land and to trans-
fer these construction parts to the landowner. As seen,
both parties have obligations under the contract, which
makes the contract a reciprocal contract.

C. Being a Mixed Type of Contract

The construction agreement in return for land share
contains more than one type of contracts in terms of the
parties’ obligations. Indeed, the obligation of the land
owner’s to deliver the share is a feature of the immov-
able sales contract and the contractor’s obligation arises
as a feature of the contract of work. In this scope, since
the parties have both different obligation which arises as
features of different contracts, the construction agree-
ment in return for land share is a mixed-type contract.

Mixed-type contract is demonstrated by Erman as con-

B. Tam iki Tarafa da Borg Yiikleyen Sézlesme
Olmasi

Arsa pay1 karsilig1 ingaat sozlesmesinin bir tarafinda yer
alan arsa sahibi, tasinmaz {izerindeki payimin devrini;
diger tarafinda yer alan yiiklenici ise arsa sahibinin arsa
pay1 hissesine karsilik olarak arsa iizerinde ingaat yap-
mak ve yapmis oldugu bu ingaat kisimlarim arsa sahibi-
ne devretme yiikiimliiliigiinii istlenmektedir. Goriildii-
gii lizere bu tiirde bir s6zlesmeyi akdeden taraflarin her
ikisi de birtakim yiikiimliiliikler altina girdiginden, arsa
pay1 karsilig1 insaat sozlesmeleri tam iki tarafa borg yiik-
leyen sdzlesme niteligini haizdir.

C. Karma Yapiya Sahip Bir S6zlesme Olmasi

Arsa pay1 karsilig) ingaat sozlegmeleri, taraflarin edim-
leri bakimindan birden fazla sézlesme tiiriinii icerisinde
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ventions that are constituted by bringing together the
elements of more than one contract in a way not regu-
lated by law and in this sense, accepted as different from
unified contracts and contracts with unique structure
(sui generis).” Considering the issues explained, the
construction agreement in return for land share can be
mentioned as having a mixed nature.

D. Continuous-Temporary Type of Contractual
Relationship

After the conclusion of the construction agreement in
return for land share, the matter of the due date for the
parties’ obligation arises. The answer to this question
will change as per the characterization of the contract
whether it is continuous or not. Erman states that the
recent opinion adopted by the Court of Appeal on the
nature of the contract is the mixed opinion which rec-
ognizes that the contractual nature of the contract is

barindirmaktadir. Nitekim arsa sahibi tarafindan arsa
paymin devrini taginmaz satis sozlesmesi niteliginde
devretmesi, yiiklenici tarafindan ise ingaatin yapilma-
smin istisna sézlesmesi niteliginde olmasindan kay-
naklanmaktadir. Bu kapsamda sozlesmenin taraflar
tarafindan yerine getirilecek olan yiikiimliiliik ve edim-
lerden dolay1 her iki s6zlesmenin de unsurlarini tagidi-
gindan arsa payi karsilig1 insaat sdzlesmelerinin karma
nitelikte oldugu kabul edilebilecektir.

Erman tarafindan karma nitelikteki s6zlesmeler, birden
fazla s6zlesmedeki unsurlarin kanunda éngoriillmemis
bir sekilde bir araya getirilmesiyle meydana gelen soz-
lesmeler seklinde tanimlanmig ve bu niteligi itibariyle
karma so6zlegsmeler, birlesik sdzlesmelerden ve kendi-
ne 6zgill yapisl olan (sui generis) sozlesmelerden farklh
goriilmiistiir.” Bu aciklamalar dogrultusunda arsa pay1
karsihig1 ingaat s6zlesmelerinin karma nitelikte oldugu
diisiiniilmektedir.
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both non-continuous and continuous when it is fair for
the current case.? In the current case-law of the Court of
Cassation, mixed opinion was adopted at the point that
the contract was sudden or continuous. Indeed, in the
decision of Court of Cassation’s General Assembly on
the Unification of Judgments this issue the contract is
regarded as mixed type.® The reason for this distincition
is the actions that the parties have or will perform mutu-
ally. Forinstance; even the obligation of theland owneris
accepted as “non-continuous/sudden” obligation, since
the contractor’s liability takes time, it is considered that
the provisions of continuous contracts to be applied to
protect the benefits. According to another point in doc-
trine, this contract is considered as “non-continuous”
by mentioning that the interest of the landowner with
respect to the performance and the expiration of the
contractor’s performance take place at the same time.*
In this context, it is emphasized that the agreement in
return for land share is “non-continuous” since the land
share is generally transferred to the contractor as well as
the construction rate. Indeed in doctrine it is stated that
“the characterization of the contract whether it is continu-
ous or not is important for the effects when the contract
is terminated. Thus, if we accept that the relationship is
continuous, when the owner of the land terminates the
contract, the part of the contract will continue to exist be-
cause since the termination of the contract will have pro-
active effect. However, if we accept that the relationship
is non-continuous, since the contract will be effectively
terminated the contractor can demand the return of the
works he has done so far based on the unjust enrichment
provisions.”™ In that manner, for a current dispute, it is
be necessary to categorize the contract since it will be
important at the time of the termination. Indeed, for the
non-continuous agreement, the termination of the con-
tract will be realized as “return” while the termination
of the continuous contract is realized as “avoidance”.
In the first situation, the parties are entitled to request
their deeds since the contract ends retroactively. How-
ever, in the second option, the performances fulfilled
until the date of the termination remain and the conract
ends proactively.!?

E. Being Able to be Annotated to the Deed Reg-
istry

With regards to the construction agreements in return
for land share, it has been regulated in the article 55/b-c
of the Land Registry Statue published in Official Gazette
dated 07.06.1994 that if the contract is arranged by pub-

P. Siirekli - Gecici Karmasikligina Sahip Bir Borc
lliskisi Olmasi

Arsa pay1 karsilig1 ingaat sdzlesmesinin akdedilmesinin
ardindan, taraflarin sdzlesme uyarinca yiiklendikleri
edimleri ne zaman ifa edecekleri sorusu ortaya ¢ikmak-
tadir. Bu sorunun cevabi s6zlesmenin ani edimli veya
siirekli edimli olarak nitelendirilmesi hallerinde farkh-
lik gosterecektir. Doktrinde, Erman tarafindan, sozles-
menin niteligi ile ilgili olarak ileri siiriilen ve Yargitay’in
kabul etmekte oldugu son goriisiin, sézlesmenin hukuki
niteligi bakimindan hem ani hem de hakkaniyetin ge-
rektirdigi durumlarda siirekli edimli s6zlesme 6zellik-
lerini tasimakta oldugunu kabul eden karma goriis ol-
dugu belirtilmistir.® Yargitay’in giincel ictihatlarinda da
sozlesmenin ani veya siirekli edimli oldugu noktasinda
karma goriis benimsenmistir. Nitekim Yargitay Ictihadi
Birlestirme Kurulu kararinda da bu husus vurgulanmig
olup, arsa pay1 karsilig ingaat sdzlesmelerinin bu ba-
kimdan karma nitelikli bir sdzlesme tipi oldugu belir-
tilmistir.® Bu durumun ardinda yatan neden, karsilikh
yiikiimliiliik altina giren taraflarin gerceklestirmis ol-
duklar1 veya olacaklar1 edimlerdir. Ornegin; akdedilmis
olan sozlesme kapsaminda arsa sahibinin yiikiimliilii-
giinil yerine getirmesi “ani edimli” bir s6zlesme olarak
belirtilmekte ise de yiiklenici tarafindan yiiklenilen ig
uzun bir zaman gerektirdiginden baz1 menfaatlerinin
korunmasi i¢in siirekli edim borg iligkilerine uygulanan
hiikiimlerin burada da uygulanabilecegi diigiiniilmekte-
dir. Doktrinde yer alan bir goriis ise; arsa pay1 karsilig
ingaat s6zlesmelerinin ani edimli nitelikte oldugu yo-
niinde olup, bu goriige gore arsa sahibinin ifaya iligkin
menfaati ile yiiklenicinin ediminin sonra ermesi ayni
anda gerceklesmektedir.”® Bu baglamda, akdedilen soz-
lesmelerde genellikle yapilan ingaat orami kadar arsa
pay1 miiteahhide devredildiginden, arsa pay1 karsilig
ingaat sozlesmelerinin ani edimli oldugu hususu iize-
rinde durulmaktadir. Nitekim doktrinde, sézlesmenin
bu 6zelligi dolayisiyla, “Borg¢ iliskisinin ani edimli olma-
st veya stirekli olmasi, s6zlesmenin sona erdiginde dogu-
racagi sonucu etkileyecegi icin onemlidir. Séyle ki, sayet
borg iliskisinin siirekli oldugunu kabul edersek, arsa sa-
hibi sozlesmeyi sona erdirdiginde, sozlesme ileriye yénelik
sonug doguracagt i¢in yerine getirilmis kistmlar varligint
koruyacaktir. Fakat borg iligkisinin ani edimli oldugunu
kabul edersek de sézlesme gegmige etkili bir sekilde orta-
dan kalkacag i¢in miiteahhit o ana kadar yapmis oldugu
islerin karsiligini sebepsiz zenginlesme hiikiimlerine da-
yanarak isteyebilecektir." seklindeki degerlendirmelere
yer verildigi goriilmektedir. Bu dogrultuda, somut bir
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lic notary it may be issued to title deed. In that context,
if the contract is issued, even the land owner delivers the
land subject to contrary to a third party, contractor may
claim his rights to that third party. The article 1009 of
Turkish Civil Code numbered 4721 (“Law no. 4721”°)
regulates the “the construction agreement in return for
land share” as arelative right that may be issued to the ti-
tle deed. One of the important effect of the deed restric-
tion is that the third party buying the land from owner
cannot assert his “good will” claims according to article
1027 of the Law no. 4721

The deed restriction for the construction agreement in
return for land share is made in accordance with article
44-b of the Land Registry Law numbered 2622 (“Law
no. 2644”). Also, as per the Notary Law article 44/b,
preliminary contract for real estate sale and the con-
struction agreement in return for land share can be is-
sued to the title deed at the request of one of the parties.
However, in accordance with the provisions of the law,
annulment shall be made by the title deed manager or
land registry officers if the sale is not made within five
(5) years after the annotation or the right of easement
is not registered to the title. However, in the event that
the specified conditions are fulfilled, the annotation to
be realized in terms of the construction agreement in re-
turn for land share shall remain effective as long as the
rights of the contractor continues due to the fact that
there is no time limitation on the validity of the inter-
preted by the law.’®

uyusmazlik kapsaminda s6zlesmenin ani ya da siirekli
edim olarak nitelendirilmesi, s6zlesmenin sona ermesi
halinde 6nem arz edecektir. Nitekim ani edimli szleg-
meler bakimindan sona erme gekli “dénme” yoluyla
gerceklesmekte olup, siirekli edimli sozlesmeler baki-
mindan ise “fesih” yoluyla gerceklesmektedir. Bilindigi
iizere, sozlesmeden dénme halinde taraflar s6zlesme-
yi en bagindan itibaren sona erdirmis olacaklarindan,
o ana kadar yapmus olduklar1 edimleri geri talep etme
hakkina sahip olacaklardir. Fesih yolunda ise, sona erme
anina kadar ifa edilmis olan edimler gecerliligini koru-
yacak ve sozlesme ileriye etkili sekilde sona erecektir.”

E. Tapu Kiitiigiine Serh Edilebilir Olmasi

Arsa payr karsihigi ingaat sézlesmeleri bakimindan
07.06.1994 tarihinde Resmi Gazete’de yayinlanan Tapu
Sicil Tiiziigiinde (m.55/b-c), sdzlesmenin noterde dii-
zenlenmesi durumunda tapuya serh edilebilecegi 6ngo-
rillmiistiir. Bu kapsamda, eger ki sdzlesme tapuya serh
edilmigse, arsa sahibi s6zlesme kapsaminda ingaat ya-
pilacak olan arsay: ti¢iincii bir kisiye devretse dahi mii-
teahhidin kigisel haklari, bu da s6zlesme geregi gibi ifa
edilseydi kendine diigecek olan bagimsiz boliimlere ait
paylarin devriniarsayialaniiclincii kisiye karsiilerisiire-
bilecek olmasidir. 4721 sayili Tiirk Medeni Kanunu'nun
(“4721 sayih Kanun”) 1009. maddesi “arsa payt karsili-
guinsaat sozlesmesi’ni tapuya serh edilebilecek olan nis-
pi haklar arasinda saymigtir. Tapuya serhin en 6nemli
etkilerinden birisi de yiikleniciden arsa pay: alan ii¢iin-
cii kigilerin 4721 sayii1 Kanun’un 1027. maddesine gore
iyiniyetli olduklari iddiasini bertaraf etmesidir.
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Karsiligi Insaat Sozlesmeleri), Beta, Istanbul 2017,
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IV. FORM OF THE CONSTRUCTION AGREEMENT
IN RETURN FOR LAND SHARE

A. Form

As explained above, in the construction agreement in
return for land share both parties have their obligations;
the land owner delivers the land to the contractor and the
contractor to complete the building. If the obligations of
the parties are examined, the delivery of the land is an el-
ement of the real estate sales contract and construction
of a building is the contract of work’s which make the
construction agreement in return for land share a mixed
contract.

Despite the described mixed nature, the obligations of
the parties have validity requirements. In that manner,
the validity of the agreement depends whether it is con-
cluded in the form which established by law or not. This
issue described in doctrine as “even though there is not
an established form for the contractor’s obligation, it is a
validation rule for land owner to make the delivery shall
be completed formally in accordance with the article 22/2
and 213 of the Turkish Code of Obligations and article 706
of Turkish Civil Code. For that reason, it is obligatory to
have the agreement before the notary or land registry office
when it contains the commitment to delivery of the land’s
share or to be made before the land registry office and with
legal form at the beginning of the land share’s delivery” **

It should be noted at this point that in accordance with
Article 26 of the Law no. 2644, the immovable sales
contract must be concluded in front of the land regis-
try officer.

Arsa payl ingaat sozlesmesinin tapuya serhi, 2644 sayili
Tapu Kanunu'nun (“2644 sayili Kanun”) 26. maddesi
uyarinca gerceklesmekte olup, Noterlik Kanunu'nun 44.
maddesinin b bendine gore noterler tarafindan tanzim
edilen gayrimenkul satig vaadi s6zlesmeleri ile arsa pay1
karsihig1 ingaat sézlesmelerinin de taraflardan birinin
talebi {izerine tapu siciline gerh verilecegi hitkkme bag-
lanmigtir. Ancak kanun hitkmii uyarinca, serh tarihin-
den itibaren bes (5) y1l icerisinde satigin yapilmamasi
veya irtifak hakkinin tesis ve tapuya tescil edilmemesi
halinde serh, tapu miidiirii ya da tapu sicil gorevlileri ta-
rafindan re’sen terkin edilecektir. Bununla birlikte, be-
lirtilen sartlarin gerceklesmesi halinde arsa pay1 kargili-
g1ingaat sozlegmesi bakimindan gerceklestirilecek serh,
kanun tarafindan serhin gecerliligine iligkin herhangi
bir siire sinirlamasi getirilmemesi nedeniyle, yiiklenici-
nin haklari sona ermedikge etkisini siirdiirecektir.'

IV. ARSA PAYI KARSILIGI INSAAT SOZLESMESI-
NiN SEKLI

A. Sekil

Yukarida izah edilmig oldugu iizere, tam iki tarafa borc
yiikleyen arsa pay1 karsilig: ingaat s6zlesmelerinde; arsa
sahibi arsa payini devretme, yiiklenici ise ingaat yapma
ylkiimliiliigi altindadir. Taraflarin bu yiikiimliiliikleri
incelendigi takdirde arsa payinin devredilmesi taginmaz
satim s6zlesmesinin, ingaat yapilmasi ise istisna s6zles-
mesinin 6zelliklerini tagidigindan bu sézlesme bir kar-
ma sozlesmedir.

Aciklanmis olan karma nitelig§ine ragmen taraflarin
yiiklenmis olduklar1 edimlerin gecerlilik sartlar1 mev-
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If the contract of sale is regulated by the notary publics,
it is possible to accept the contract as a promissory sale
contract. In an example decision of the Court of Ap-
peals, it has stated as “the case is about the annulment
of the land registry and re-registry and of the registering
the right of usufruct regarding the preliminary contract
Jor sale. The preliminary contract for sale requlated un-
der the article 22 of Turkish code of obligations must be
concluded before the notary as per the article 213 of the
code of obligations and 706 of the Turkish civil code and
89 of the notary law. In order words, its validity depends
on official form, it is a bilateral and a type of contract that
provides personal rights. The creditor of the promise, if the
buyer will not fulfill his obligation to delivery as per the
preliminary contract for sale, can request from the court
to fulfillment of the promise in accordance with the article
716 of the Turkish civil code.”™

In addition, in some opinions in doctrine it is accepted
that even if a construction agreement in return for
land share which involves a promise to sell an immov-
able property is not formed in statutory form, getting
the agreement approved before a notary public by hav-
ing the signatures of the parties would make the agree-
ment valid. In this scope, the construction agreement
in return for land share can be valid formally “even the
agreement between the parties is not requlated by the no-
tary, if the agreement is accepted and read before the no-
tary by parties, and the notary market he parties to sign
the agreement in presence of witnesses.”® This opinion
accepts that, if the parties face the mentioned situation,
not accepting the agreement’s validity only because of
its formal incompliance will be against the freewill and
freedom of contract which may cause loss of rights.

However, if the above-mentioned opinion is not accept-
ed, the contract which is not formed as per the formal
rules and only parties’ signatures is approved by the no-
tary, the agreement cannot be accepted as valid. In this
situation, the parties only can claim their expenses in
accordance with the provisions of unjust enrichment."”

In conclusion, even though the opinions in doctrine are
different, as per the article 26 of the Law no. 2644, the
construction agreements in return for land share is made
in the presence of the land registry officer is the formal
form condition required. In addition to this, it is possi-
ble and valid'® to make the contract in front of the notary
public in accordance with the Article 60 of the Notary
Law, provided the contract is regulated by the notary. It

cut olmaktadir. Bu baglamda; “Miiteahhidin edim borcu
yéniinden sézlesmenin bir sekil sarti bulunmamasina
ragmen arsa sahibinin miiteahhide vermeyi bor¢landigi
arsa paymin devri taahhiidiiniin BK m. 22/2 ve 213 ile
MK m. 706 hiiktimleri geregince resmi senetle yapilma-
st gecerlilik koguludur. Bu nedenle sézlesmenin, arsa
paylarinin devri taahhiidiinii icerdiginde noterde ya da
tapuda; paylarin baslangigta devrinde ise tapuda resmi
diizenleme seklinde yapilmasi zorunludur.”** Bu nedenle,
taraflar arasinda akdedilen s6zlesmenin gecerli olmasi
ancak sozlesmenin kanunda belirlenmis olan sekli ku-
rallara uygun olmasi halinde s6z konusu olabilecektir.
Bu noktada belirtmek gerekir ki, 2644 sayili Kanun’un
26. maddesiuyarinca, tasinmaz satig s6zlesmesinin tapu
memuru Oniinde akdedilmesi gerekmektedir. Noterler
tarafindan tasinmaz satis sézlesmesi diizenlenmis ol-
masl halinde ise s6z konusu s6zlesmenin tahvil yolu ile
taginmaz satis sozlesmesi vaadi olarak kabul edilmesi
miimkiindiir. Gayrimenkul satig vaadi sézlesmesinin
noterlikte yapilacak diizenleme neticesinde, yani dii-
zenleme seklinde akdedilebilecegi hususu emsal bir
Yargitay kararinda, “Dava, tasinmaz satis vaadi sézles-
mesinden kaynaklanan tapu iptal tescil ve intifa hakkinin
tapuya yazilmast istegine iligkindir. Kaynagint Bor¢lar
Kanununun 22. maddesinden alan taginmaz satig vaadi
sézlesmeleri Bor¢lar Kanununun 213. maddesi ile Ttirk
Medeni Kanununun 706 ve Noterlik Kanununun 89. mad-
desi hiikiimleri uyarinca noter éniinde re’sen diizenlenme-
st gereken bir baska anlatimla gecerliligi resmi sekil sar-
tina bagl kilinan, tam iki tarafa borg yiikleyen ve kigisel
hak saglayan sozlesme tiirtidiir. Vaat alacaklisi, tasinmaz
satis vaadi sozlesmest ile miilkiyeti devir borcu yiiklenen
satictdan edim yerine getirilmediginde Ttirk Medeni Ka-
nununun 716. maddesi uyarinca agacagi tapu iptal ve tes-
cil davasinda borcun hiikmen yerine getirilmesini isteye-
bilir” seklinde ictihat edilmistir."®

Bununla birlikte, doktrinde yer alan bazi goriislerde,
gayrimenkul satis vaadi iceren arsa pay1 karsilig1 ingaat
sozlesmesinin diizenleme seklinde akdedilmemesi, an-
cak imzalarin noter huzurunda alinmas: suretiyle s6z-
lesmenin tasdik edilmesi halinde de, s6zlesmenin gecer-
li kabul edilecegi savunulmaktadir. Bu goriis doktrinde,
“taraflarin kendi aralarinda diizenledikleri ‘arsa payi
karsiligt ingaat sézlesmesi” noterin resmi kdgidina gegi-
rilmemis olmasina ragmen, noter tarafindan sahifeleri
damgalanmak suretiyle bu sézlesmenin kendi huzurunda
taraflarca okundugu ve kendi iradelerine uygun bulun-
dugu serhini tagryorsa, taraflarin ve taniklarin kimlikleri
noter resmi kdgidina yazilarak imzalart huzurda alin-
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is also stated in the case law of Court of Appeals that the
construction agreement in return for land share in the
form of approval shall not be sufficient for the validity of
the contract.” However, as an exception to the general
rule, there are some case laws accepting the agreements
not regulated by the notary as valid if the construction is
completed and the title deed is delivered.®

B. Results of Lack of Formal Requirements
1. In General

In a broad sense, according to Article 12 of the Law no.
6098, the agreements established against the formal
rules will be invalid. In case of such invalidity, the judge
may decide as the agreements invalid even though the
parties do not assert this claim. The case law states the

mussa, bu sézlesmenin sekil bakimindan gegerli oldugunu
kabul etmek gerekir.”® seklinde ifade edilmigtir. Amlan
goriis uyarinca, taraflarin boyle bir durumla karg: karsi-
ya kalmalar1 durumunda s6zlesmenin sekil sartina uy-
madigindan bahisle gecersiz sayilmasi sézlesme ve irade
serbestisine aykiri olacag: ve hak kayiplarina sebebiyet
verebilecegi kabul edilmektedir.

Bu goriisiin kabul edilmemesi hélinde ise, gerekli sekil
sartlar1 olugmayacagindan, sézlesmenin gecerli sayil-
mayacagl kabul edilmektedir. Bu halde, karsiya cikan
gecersizlik durumunda taraflar yapmis olduklar: gider-
leri ancak sebepsiz zenginlesme hiikiimlerine gore geri
alabileceklerdir.”

Sonug itibariyle her ne kadar doktrindeki goriislerde
farklilik yer almakta ise de, 2644 sayili Kanun’un 26.
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invalidity of the agreements due to lack of formal re-

quirements as follows; “It is understood that the ordinary
written contract dated 25.1.2007 and the construction

agreement in return for land share and preliminary con-

tract for immovable sale are concluded in 18.6.2009 by the

notary’s approval on the signatures. The contract dated
25.1.2007 includes the obligation of transfer of title deed,

and should be arranged in accordance with its official
Jform, therefore the current form of this contract is invalid
in accordance with Article 706 of the Turkish Civil Code,

article 213 of the Turkish code of obligations, article 26 of
the Land Registry Law and article 60 of the notary law.

According the scope of file, the delivery of the share sub-
Ject to case and agreement is not completed. Therefore, the
agreement dated 25.1.2007 shall be decided as invalid due
to the lack of formal requirements.”*

maddesi uyarinca arsa pay1 karsihig1 insaat sézlesmesi
tapu memuru huzurunda yapilmakta ve boylece resmi
sekil sart1 yerine getirilmektedir. Bunun yani sira, No-
terlik Kanunu'nun 60. maddesine gore s6zlesmenin no-
ter oniinde yapilmasi da miimkiin ve gecerli olacak ise
de,'® sézlesmenin noter tarafindan re’sen diizenlenme-
si sart1 bulunmaktadir. Yargitay ictihatlarinda da, arsa
pay1 karsilig1 insaat s6zlesmesinin onaylama geklinde
yapilmasinin, sézlesmenin gecerli olmasi bakimindan
yeterli olmayacagi belirtilmektedir.” Ancak belirtmek
gerekir ki, genel kuralin istisnasi olarak, noterde diizen-
leme seklinde yapilmayan s6zlesmelerde, tapu devrinin
yapilmasi ya da ingaatin tamamlanmasi halinde, s6zles-
menin gecerli kabul edileceginin ictihat edildigi Yarg-
tay kararlar1 da bulunmaktadir.®
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Indeed, as its nature, the construction agreement in
return for land share includes delivery of the land and
preliminary contract for sale as per the parties will. As
explained above, both agreement has its own provi-
sions regarding the formal requirements. Indeed, -even
though there are different opinions in doctrine- while
the preliminary contract for sale is regulated by the no-
tary and signed by the parties, the delivery of the land
has to be concluded in land registry office as formal re-
quirement. In that manner, these agreements must be
concluded in accordance with the formal requirements.
Even though the parties will not rise their objections in
case of the lack of formal requirements, the court shall
take into consideration ex officio and accept the agree-
ments as invalid.

Atlast, according to the Court of Appeals decisions, even
the formal requirements are not met, the objections
raised by the parties may be deemed against the prin-
ciple of good faith regulated under article 2 of Law no.
4721, provided that the performance as per the agree-
ment is fulfilled by the parties.?

2. Conditions in Which the Lack of Forma
Requirements Cannot be Asserted

As explained in detail above, a construction agreement
in return for land share is a mixed contract, so it needs
to be done in an official form. In case of lack of formal
requirements in the contract, this deficiency should be
taken into consideration by the judge even if it is not as-
serted by the parties. However, in some cases assertion of
formality deficiency can be against the principle of good
faith even if the contract between the parties is invalid
due to the fact that the formal conditions are not met.
The examples of this situation are; parties to perform
their obligations, if one of the party has fulfilled its obli-
gations while the other party has not or asserting the lack
of formal requirement even the parties have performed
their obligations certain rate. In these conditions it will
be against good faith for parties to claim that the contract
does not meet formal requirements as per the article 2 of
the Law no. 4721. Indeed this issue has been explained in
case law as follows; “first of all, it is a condition of valid-
ity for the construction agreement in return for land share
to be made before land registry officer or notary as per the
article 26 of the Law no. 2644, article 60 of the notary law
and article 706 of the Law no. 4721. Article 12 of the Code
of Obligations numbered 818 is also applicable for the con-
tract which will change the provisions of the construction

B. Sekle Aykirihgin Sonuclari
1. Genel Olarak

En genis tanimla 6098 sayil1 Kanun madde 12’ye gore;
kurulacak olan s6zlesmeler gekil kurallarina aykir1 bir
sekilde kurulmasi halinde hiikiim dogurmayacaklar:
yani gecersiz olacaklari belirtilmistir. Boyle bir gecersiz-
ligin varhig1 halinde taraflar s6zlesmenin gecersizligini
ileri stirmemisg olsalar bile bu durum hakim tarafindan
re’sen dikkate alinmasi gereken unsurlardan birini olug-
turacaktir. S6zlesmede sekil sart: eksikliginin bulunma-
st durumunda s6zlesmenin gegersizligi hakkinda emsal
tegkil eden Yargitay ictihatlarinda bu husustan su sekil-
de bahsedilmistir; “Taraflar arasinda 25.1.2007 tarthli
adi yazili "Kat Karsiligi Insaat ve Gayrimenkul Satis Va-
adi Sozlesmesi, bilahare 18.6.2009 tarihli noterlikce imza
onayi yapilmak suretiyle “ingaat sozlesmesi” imzalandigi
anlagilmaktadir. 25.1.2007 tarihli sézlesme, tapu devri
yiikiimliiliigiinii de icermekte olup, resmi sekline uygun
diizenlenmesi gerektiginden bu sbzlesmenin mevcut sek-
liyle TM.K. min 706. T.B.K.nin 213. Tapu Kanunu’'nun 26.
ve Noterlik Kanunu’'nun 60. maddeleri geregince gecersiz
oldugu aciktir. Dosya kapsamina gore yiikleniciye dava ve
s6zlesme konusu taginmazda pay devri de yapilmadigi an-
lasilmaktadir. Bu durumda mahkemece 25.1.2007 tarihli
s6zlesmenin resmi sekle uygun yapimadigindan gecersiz
oldugunun tespitine karar verilmesi zorunludur.”*

Nitekim arsa pay1 karsilig1 ingaat s6zlesmesi, yapisi ge-
regi, taraflarin anlagmalarina bagh olarak icerisinde,
tasinmaz devrini veya taginmaz satig vaadini barin-
dirmaktadir. Yukarida detaylarina yer verildigi {izere,
her iki s6zlesme tipi 6zel diizenlemeler ile farkh sekil
sartlarina tabi kihnmigtir. Nitekim taginmaz satis vaadi
sozlesmesinin noterde diizenleme seklinde - aksiyénde
goriisler de mevcuttur-, gayrimenkul devri ise tapuda
resmi sekilde diizenlenmesi gerekmektedir. Bu minval-
de, yukarida izah edildigi iizere, bu s6zlesmelerin gekil
sart1 bakimindan gekil gsartlarina riayet edilerek akde-
dilmeleri gerekmektedir. Sekil sartina aykir: olarak ak-
dedilecek olan sozlesmelerin gecersizliginin taraflarca
ileri stirtilmese dahi, mahkeme tarafindan re’sen nazara
alinarak, sézlesmenin gecersizligine karar verilmesi ge-
rekmektedir.

Son olarak belirtmek gerekir ki, taraflarin sekil sartina
riayet etmemelerine ragmen, sézlesme kapsamindaki
yiikiimliiliiklerini ifa etmeleri halinde, daha sonra sekle
aykirilik sebebiyle s6zlesmenin gecersizligini ileri siir-
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agreement in return for land share. If most of the obliga-
tions are fulfilled by parties in compliance, then it will be
against the good faith -regulated under the article 2 of the
Law no. 4721- to asser that the agreement is formally inva-
lid, as accepted by case law.”* As it is seen, even thpugh
the Court of Appeals decisions state that the objections
regarding the form of the contract is against good faith
provided that the parties fulfilled their contractual obli-
gations; it should be examined in terms of each event and
evaluated with respect to fairness and honesty rule.

V. THE DIFFERENCES BETWEEN THE CON-
STRUCTION AGREEMENTS IN RETURN FOR
LAND SHARE AND SIMILAR AGREEMENTS

A. Differences Between The Construction Agree-
ment In Return For Land Share And The Contract
of Mandate

Article 502 of the Law no. 6098 regulating the contract of
mandate demonstrates; “With the contract of mandate,
assignee undertakes to perform an action or conclude a
proceeding”. Accordingly, it can be said that the assignee
in these contracts usually commits to perform the works
determined for a certain fee and accepts the necessary
care for the work in question.?* In other words, it is ac-
cepted for the contract of mandate that assignee only
undertakes to show necessary care while performing the
works. The contract of mandate is a type of contract spe-
cifically regulated by the law and is therefore considered
among the typical types of contracts.

The construction agreement in return for land share
are included in the types of atypical contracts that are
not regulated by the law, given the elements explained.
In addition, even though payment is not an obligatory
element for the contract of mandate, it is mandatory
for land owner to deliver the independent parts to the
contractor which are determined in contract, instead of

meleri 4721 sayili Kanun’un 2. maddesinde diizenlenen
iyi niyet kuralina aykirilik tegkil edeceginden, sekle ay-
kirihgin ileri stiriilemeyecegi yoniinde Yargitay’in gelis-
tirdigi bir ictihat bulunmaktadir.?*

2. Sozlesmenin Sekle Aykiriik Sebebinin ileri
Siirillemeyecegi Haller

Yukarida detaylari ile izah edildigi {izere arsa pay1 kar-
silig1 ingaat sozlesmeleri karma nitelikte sozlesmeler
oldugundan resmi sekilde yapilmalar1 gerekmektedir.
Ancak bazen taraflar arasinda akdedilen s6zlesme her
ne kadar gekil sartin1 saglamadigindan dolay: hiikiimsiiz
olsa da taraflarca bunu ileri siiriilmesi diiriistliik kura-
lina aykirihik olusturabilmektedir. Bu duruma 6rnek
olarak taraflarin yiiklenmis olduklar1 edimleri kargi-
ikl olarak yerine getirmeleri, taraflarin birinin edimi-
ni yerine getirmis iken digerinin yerine getirmemesi
veya taraflarin kargilikli edimlerinin belirli bir miktar
yerine getirdikten sonra hiikiimsiizliigii ileri siirmele-
ri gosterilebilir. Bu husus emsal bir Yargitay kararinda;
“Oncelikle deginmek gerekir ki, 2644 sayili Kanun’un 26,
Noterlik Kanunu 60 ve 4721 sayitli Kanun’un 706. mad-
deleri geregince arsa devri yapilan sézlesmelerin Tapu
Sicil Miidiirliigiinde veya Noterde diizenleme seklinde
yapilmast gerekir ve bu sthhat sartidir. 818 Sayuli Bor¢lar
Kanunu’nun 12. maddesi uyarinca bu kural bu sézlegsme-
lerde degisiklik yapan s6zlesmeler icin de gecerlidir. Ta-
raflarin tam olarak uyustugu bu sézlesmelerde edimler
biiytik 6lciide yerine getirilmis ise sozlesmenin gecersizli-
ginin ileri stirtilmesinde hak kétiiye kullanilmis olacagin-
dan iyi niyet kurallartyla bagdasmayacaginin kabuliiyle
4721 sayili Kanun’un 2. maddesi kurali geregi gecersizlige
dayanilamayacagt Yargitay yerlesik ictihatlarinda kabul
edilmistir”® seklinde ifade edilmigtir. Yargitay tarafin-
dan genel olarak taraflarin sézlesmesel yiikiimliiliikleri-
ni ifa etmeleri halinde, sonradan sekil sartina aykirihigin
gecersizlik sebebi olarak ileri siiriilmesi, iyi niyet kura-
Iin aykirilik hali olarak kabul edilmigse de, sekil sartina

15 Court of Appeals General Assembly of Civil
Chambers, D. 10.07.2013, E. 2013/14-474,

K. 2013/1050

16 Erman, insaar Sozlesmesi, p.17.

17 Erman, insaat Sozlesmesi, p. 18.

18 15. Civil Chamber of Court of Appeals D. 01.10.1990,
E.1990/1369, K. 1990/3677.

19 23. Civil Chamber of Court of Appeals,
D. 25.5.2017, E. 2016/9367, K. 2017/1578.
20 15. Civil Chamber of Court of Appeals,
D. 28.11.2011, E. 2010/7418, K. 2011/6873.
2123. Civil Chamber of Court of Appeals,
D. 07.06.2013, E. 2013/2097, K. 2013/3917.
22 23. Civil Chamber of Court of Appeals,
D. 01.10.2012, E. 2012/4002, K.2012/5598.

23 23. Civil Chamber of Court of Appeals Court,
D. 01.10.2012, E. 2012/4002, K. 2012/5588.

24 Mahmut Coskun, Insaat Stzlesmelerinden
Kaynaklanan Davalar (Davalar), Seckin,

Ankara 2017, p. 127.

25 Fahrettin Aral, Borclar Hukuku Ozel Borc
{liskileri, Yetkin, Ankara 2018, p. 392.

26 Yildirim, insaat Sozlesmesi, p. 51.
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payment. In addition the contractor commits to obtain
results, in the construction agreement in return for land
share, in contrary to contract for mandate. In that man-
ner, contract for mandate -which does not contain “pay-
ment” element- is a semi-bilateral, while the construc-
tion agreement in return for land share is fully mutual
by its elements.?

The other difference that arises between the two types
of contracts is that, despite the fact that the contract of
mandate does not have a formal requirement, the con-
struction agreement in return for land share on the oth-
er hand must be made in official form. In addition, while
it is possible for the parties to return from the contract
for mandate at all times, the return from the construc-
tion agreement in return for land share is subject to
strict conditions.?

B. The Differences Between The Construction
Agreement In Return For Land Share And Sales
Contract

The main element in sales contracts is the delivery of a
product which has already been produced to the buyer
and such contracts are defined as typical contracts spe-
cifically arranged in the law. Accordingly, even though
the product to be delivered in the sale contract is present
at the time of the contract, the independent parts under
the construction agreement in return for land share the
building constructed by the contractor are not yet avail-
able at the time the contract is concluded. As a result of
the conclusion of the contract, the contractor constructs
independent parts and delivers them to the owner.

It is worth to mention that, the above-mentioned dis-
tinction is not solely sufficient to distinguish of sales
contracts and the construction agreement in return for
land share. Indeed, as mentioned above, the goods that
have not yet been manufactured may be the subject of

uyulmaksizin akdedilen sézlesmenin hiikiimsiizliigii-
niin ileri siiriilmesi bakimindan; iyi niyet kuralina ay-
kiriligin her olay 6zelinde incelenmesi, hakkaniyete ve
diiriistliik kurali g6z 6niinde bulundurularak degerlen-
dirilmesi gerekmektedir.

V. ARSA PAYI KARSILIGI iINSAAT SOZLESMESI-
NiN BENZER SOZLESMELERDEN FARKI

A. Arsa Payi Karsihg insaat Sézlesmesinin
Vekalet So6zlesmesinden Farki

Vekalet sozlesmesini diizenleyen 6098 sayil1 Kanun'un
502. maddesi incelendiginde “Vekdlet sézlesmesi, veki-
lin vekdlet verenin bir igini gé6rmeyi veya iglemini yapma-
yt tistlendigi sézlesmedir” seklindeki diizenlemeye yer
verildigi goriilmektedir. Buna gore vekalet s6zlesme-
lerinde vekilin, genellikle belirli bir ticret karsihiginda
belirlenen isleri gérmeyi taahhiit ettigi ve s6z konusu
isin goriilebilmesi i¢in gerekli 6zeni gostermeyi kabul
ettigi sOylenebilecektir.* Diger bir ifadeyle, vekalet s6z-
lesmesinde vekilin yalnizca, isin gereken 6zen gosteril-
mek suretiyle yerine getirilmesi borcu bulundugu kabul
edilmektedir. Vekalet sézlesmesi kanunda 6zel olarak
diizenlenen bir s6zlesme tiirii olup, bu itibarla tipik s6z-
lesme tiirleri arasinda degerlendirilmektedir.

Arsa pay1 karsilig1 ingaat sozlesmeleri ise, izah edilen
unsurlar1 da dikkate alindiginda, kanunda diizenlen-
meyen atipik s6zlesme tiirleri arasinda yer almaktadir.
Bunun yani sira, vekalet sézlesmesinde {icret 6denmesi
zorunlu bir unsur olmamakla birlikte, arsa pay1 karsilig:
ingaat s6zlegmelerinde ise, licret veya iicret yerine gecen
arsa sahibinin miiteahhide devredecegi arsa payi sozles-
me bakimindan zorunlu bir unsurdur. Ayrica, arsa pay1
karsilig1 ingaat sozlesmelerinde, vekalet sézlesmelerin-
den farkh olarak, yiiklenicinin sonug¢ elde etme taah-
hiidii bulunmaktadir. Bu dogrultuda, iicret unsurunun
kararlagtirilmadig1 vekalet s6zlesmeleri eksik iki tarafa

15 Yargitay Hukuk Genel Kurulu, T. 10.07.2013,
E. 2013/14-474, K. 2013/1050.

16 Erman, insaat Sozlesmesi, s.17.

17 Erman, Insaat Stzlesmesi, s. 18.

18 Yargitay 15. HD, T. 01.10.1990, E. 1990/1369,
K. 1990/3677.

19 Yargitay 23. HD, T. 25.05.2017, E. 2016/9367,
K. 2017/1578.

20 Yargitay 15. HD, T. 28.11.2011, E. 2010/7418,
K. 2011/6873.

21 Yargitay 23. HD, T. 07.06.2013, E. 2013/2097,
K. 2013/3917.

22 Yargitay 23. HD, T. 01.10.2012, E. 2012/4002,

K.2012/5598.

23 Yargitay 23. HD, T. 01.10.2012, E. 2012/4002,

K.2012/5598.

24 Mahmut Coskun, Insaat Sozlesmelerinden
Kaynaklanan Davalar (Davalar), Seckin,
Ankara 2017, s127.

25 Fahrettin Aral, Borclar Hukuku Ozel Borg lliskileri,

Yetkin, Ankara 2018, s. 392.
26 Yildirim, Insaat Sozlesmesi, s. 51.
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a sales contract. For this reason, it can be determined
whether or not the contract will be considered as a sales
contract considering the main performance undertaken
by the contractor. Because, as a rule, when labor over-
rides as element the agreement considered as the con-
struction agreement in return for land share, when ma-
terial elements overrides, it is accurate to accept as sales
contract.” Therefore, in cases where it is not possible to
evaluate the contract issue concluded between the par-
ties at the time of signing of the contract, the legal nature
of the contract may be determined by the inspection of
the performances undertaken by the contractor during
the execution of the contract.

C. The Differences Between The Construction
Agreement In Return For Land Share And Ser-
vice Agreement

When the service contracts are examined, it is seen that
thereis alegal relationship between the workers and the
employer is in accordance with the instructions of the
employer within the workplace of the employer, in or-
der to do a certain job and in accordance with the duty
of care.” In other words and as defined in Article 393
of the Law No. 6098 “The service contract is defined as
a contract for the employee to work for a specific or non-
specified period of time depending on the employer and to
the employer to pay him / her a fee for the time or the work
done.” Accordingly, the employee is not obliged to create
any result, but only committed to doing a job in accord-
ance with loyalty and care obligation.

In the construction agreement in return for land share,
the contractor is discharged from the debt by doing the
construction work only for a period of time. The obliga-
tion of the contractor is to create a whole and deliver it
to the owner. For this reason, it is accepted that the con-
tractor will not get rid of his debt unless the independent
sections are completed and delivered.

In terms of the contracts in question, the conditions of
the law are different; the service contract is not subject
to any form, whereas the construction agreement in re-
turn for land share must be made in the form of a notary
public arrangement.

V1. THE TYPES OF THE CONSTRUCTION AGREE-
MENT IN RETURN FOR LAND SHARE

The construction agreement in return for land share,

bor¢yiikleyen sdzlesmeler iken, arsa pay1 karsilig1 ingaat
sozlesmelerinin tam iki tarafa borg¢ yiikleyen sézlesme
oldugu kabul edilmektedir.®

Iki sézlesme tiirii bakimindan ortaya cikan diger fark-
Iilik, vekalet s6zlesmelerinin herhangi bir sekle baglan-
mami§ olmasina ragmen, arsa pay1 karsilig1 ingaat soz-
lesmelerinin resmi sekilde yapilmasi zorunlulugunun
bulunmasidir. Ek olarak belirtmek gerekir ki, vekalet
sozlesmelerinde taraflarin her zaman s6zlesmeden doén-
mesi miimkiin iken, arsa pay1 kargsilig1 ingaat s6zlesme-
sinin niteligi geregi s6zlesmeden doniilmesi siki sartlara
baglanmigtir.?®

B. Arsa Payi Karsihg insaat Sézlesmesinin Sa-
tis Sézlesmesinden Farki

Satis s6zlesmelerinde ana unsur, imal edilmis/edilecek
bir iiriiniin alictya devredilmesi olup, bu tiir sézlesmeler
de kanunda 6zel olarak diizenlenen tipik s6zlesmeler
olarak tamimlanmaktadir. Buna gore, satim s6zlesme-
sinde devredilecek sey, sdzlesmenin yapildifi esnada
mevcut olabilecek olup, arsa pay1 karsilig1 ingaat soz-
lesmelerinde yiiklenici tarafindan yapimi {istlenilen
bagimsiz béliimler, sdzlesmenin akdedildigi anda heniiz
mevcut degildir. Yiiklenici, sozlesmenin akdedilmesine-
ticesinde bagimsiz boliimleri inga etmekte ve arsa sahi-
bine teslim etmektedir.

Belirtmek isteriz ki, tek basina yukarida belirtilen ay-
rim, satig sozlesmesi ile arsa pay karsilig1 ingaat sozles-
mesini ayirmak icin yeterli olmayacaktir. Nitekim yuka-
rida da belirtildigi iizere, satig sézlesmesi bakimindan
da heniiz imal edilmemig bir mal s6zlesme konusu ola-
bilecektir. Bu sebeple, sézlesmede yiiklenici bakimin-
dan 6ne ¢ikan edimin agir basan yonii dikkate alinarak
sozlesmenin satig s6zlesmesi olarak nitelendirilip nite-
lendirilmeyecegi tespit edilebilecektir. Zira kural olarak
emek unsurunun agir bastig1 hallerde arsa pay1 karsili-
81 ingaat sozlesmelerinin varhigindan, malzeme unsu-
runun agir bastif1 durumlarda ise satig sdzlesmesinin
varligindan bahsedilmesi dogru olacagindan,?” taraflar
arasinda akdedilen s6zlesme konusunun, sézlesmenin
imzalanmasi aninda degerlendirilmesinin miimkiin ol-
madig hallerde, yiiklenicinin s6zlesmenin ifa edilmesi
esnasinda iistlendigi edimlerin tetkiki ile s6zlesmenin
hukuki niteligi belirlenebilecektir.
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which is an atypical contract type not regulated in the
law, can occur in different ways. Accordingly, frequently
occurred forms of contract are; (i) where the entire land
or certain shares have been transferred to the contrac-
tor, (i) where the land share has been transferred, taking
into account the level reached by the construction, (iii)
where the landowner undertakes to sell the land shares
and the contractor undertakes to build on the land.

A. Transfer of the Entire Land or Certain Shares
to the Contractor

In the first type of the construction agreement in return
for land share, the landowner transfers the ownership
of all or a certain part of the land to the contractor in ac-
cordance with the contract concluded. The contractor is

4.-‘

C. Arsa Payi Karsihg: insaat Sézlesmesinin Hiz-
met Sézlesmesinden Farki

Hizmet s6zlesmeleri incelendiginde, is¢ilerin isverenle-
re bagl olarak ve igverenin talimat1 dogrultusunda, igve-
rene ait igyerinde, belirli bir igin gériilmesi amaciyla ve
6zen borcuna uygun sekilde calistiklar: bir hukuki iligki-
nin mevcut oldugu goriilmektedir.?® Diger bir deyisle ve
6098 sayili Kanun’un 393’tincii maddesinde yer alan ifa-
de ile “Hizmet s6zlesmesi, iscinin isverene bagimli olarak
belirli veya belirli olmayan siireyle is gérmeyi ve isverenin
de ona zamana veya yapilan ise gére licret 6demeyi list-
lendigi sézlesme” olarak tanimlanmaktadir. Buna gore
isci herhangi bir sonuc¢ yaratmakla miikellef olmayip,
yalnizca bir isi sadakat ve 6zen yiikiimliiliigline uygun
olarak gormeyi taahhiit etmektedir.
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under the obligation to complete the construction work
against the land owner. With this agreement, the parties
determine the qualifications of the flats made for the land
owner, the date of transfer of the land shares to be trans-
ferred to the contractor and other conditions. Most of the
time, the land owner guarantees his rights by establish-
ing mortgages in his favor on the transferred shares. Ac-
cording to the agreement, the mortgages are removed in
parallel with the level reached by the construction.

Although the transfer of the land shares to the contrac-
tor is shown as sales and it is accepted that there are two
contracts, namely the sales contract and the construc-
tion contract, the two contracts are not separate from
each other, therefore must be evaluated together.?

oy, wATm AR

Arsa pay karsiligi ingaat s6zlesmelerinde ise yiiklenici,
inga igini yalmizca bir siireligine yapmak ile borcundan
kurtulmaz. Yiiklenicinin yiikiimliiliigii, bir biitiin olug-
turan sonucu meydana getirmek ve arsa sahibine teslim
etmektir. Bu nedenle, ingaat tamamlanip belirlenen ba-
gimsiz boliimler arsa sahibine teslim edilmedikce yiikle-
nicinin borcundan kurtulmayacagi kabul edilmektedir.

Bahse konu soézlesmeler bakimindan kanunun aradig:
sekil sartlar1 da farklilik gostermekte olup, hizmet s6z-
lesmesi herhangi bir sekle tabi tutulmazken, arsa pay1
ingaat s6zlesmesinin noterlik¢e diizenleme seklinde ya-
pilmasi gerekmektedir.
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B. Transfer of The Land Share with The
Consideration of the Level Reached By The
Construction

In these contracts, which are type of the construction
agreement in return for land share, the landowner is
transferring the land shares to the contractor according
to the level reached by the construction and fulfills the
obligations of his share in accordance with the contract.
In addition to this, it is also possible by the landowner to
be authorized to represent the contractor for the sale of
the completed parts.*

C. Undertaking of the Owner of the Land to Sell
its Shares to the Contractor and the Contractor
to Perform the Construction on the Land

The land share provision is the most common type of the
construction agreement in return for land share and it
is accepted that the parties have two different contracts.
As a matter of fact, the landowner promises the sale of
the independent parts to be transferred to the contrac-
tor and the contractor undertakes to carry out the con-
struction work. Therefore, in practice, it is accepted that
both parties have concluded two contracts as “prelimi-
nary contract for sale” and “construction contract “and
agree on mutual obligations under these contracts.®

In light of the above, it is possible to say that the most
common type of the construction agreement in return
for land share in practice is to sell the shares of the land-
owner to the contractor, and the contractor has con-
cluded the contract by undertaking the construction
work on the land.

VIl. THE PROVISIONS OF THE CONSTRUCTION
AGREEMENT IN RETURN FOR LAND SHARE

A. Obligation of the Contractor
1. Delivery of the Building

The most important obligation of the contractor - who
is a party to the construction agreement in return for
land share- is to complete the building subject to the
agreement and deliver the same in accordance with the
agreement and procedure. Since the delivery of work
can only be accepted when all the parts of the construc-
tion is done and delivered as suitable for the purpose,
uncompleted works will not be accepted as a fulfilled ob-

VL. ARSA PAYI KARSILIGI INSAAT SOZLESMESI-
NiN TORLERI

Kanunda diizenlenmeyen a tipik bir s6zlesme tiirii olan
arsa pay1 karsilig1 ingaat s6zlesmesi, uygulama, birden
farkh sekilde ortaya cikabilmektedir. Buna gore soz-
lesmenin siklikla kargilagilan bicimleri; () arsanin ta-
maminin veya belirli paylarin yiikleniciye devredildigi
haller, (#i) arsa paymnin ingaatin ulastig seviye dikkate
alinmak suretiyle devredildigi haller, (i7i) arsa sahibinin
arsa paylarinin satigin, yiiklenicinin ise arsa tizerine in-
saat yapmay1 taahhiit ettigi haller olarak siralanabilir.

A. Arsanin Tamaminin ya da Belirli Paylarin Yiik=-
leniciye Devredilmesi

Arsa pay karsilig1 ingaat sdzlesmesinin bir tiirii olarak
karsimiza ¢ikan ilk halde, arsa sahibi, yiiklenici ile arala-
rinda akdedilen s6zlesme uyarinca arsasinin tamamini
yada belirli bir kisminin miilkiyetini tapuda yiikleniciye
devretmektedir. Yiiklenici ise, arsa sahibine karg1 ingaat
isinin tamamlanmasi borcu altina girmektedir. Bu s6z-
lesme ile taraflar, yiiklenicinin arsa sahibi icin yapaca-
g1 dairelerin niteliklerini ve yiikleniciye devredilecek
arsa paylarinin devir tarihini ve diger kogullar1 belirle-
mektedirler. Cogu zaman arsa sahibi, devredilen paylar
iizerinde kendi lehine ipotek kurmak suretiyle haklarini
giivence altina almaktadir. Anlagma geregi s6z konusu
ipotekler, ingaatin ulagtig1 seviyeye paralel sekilde kal-
dirilmaktadir.

Her ne kadar arsa paylarinin yiikleniciye devri satis ola-
rak gosterilmekte ve ortada satig s6zlesmesi ve ingaat
sozlesmesi olmak {izere iki s6zlesme oldugu kabul edil-
mekte ise de, iki s6zlesme birbirinden ayr1 olmadigin-
dan bir arada degerlendirilmesi gerekmektedir.*

B. Arsa Payinin insaatin Ulastigi Seviye Dikkate
Alinmak Suretiyle Devri

Arsapay1 karsihig1 ingaat sdzlesmelerinin bir tiirii olan s6z
konusu soézlesmelerde arsa sahibi, ingaatin ulastig1 sevi-
yeye gore arsa paylarin yiikleniciye devrederek s6zlesme
geregi kendi payina diigsen yiikiimliiliikleri yerine getir-
mektedir. Bunun yani sira, arsa sahibi tarafindan yiikleni-
ciye, tamamlanan kisimlarin satisimin gerceklestirilmesi
amaciyla temsil yetkisi verilmesi de miimkiindiir.*°
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ligation.®? In addition, since the construction subject to
agreement built on the land, it is generally accepted that
the contractor’s debt is fulfilled by notifying the land
owner that the work has been completed.*® However, if
it is not possible to use the building by the land owner
due to the legal or actual impossibilities contained in the
work, it will not be appropriate to accept that the deliv-
ery has been made properly.

In practice, the most common example of this issue is
that the condition of getting “certificate of occupancy”
determined in the contract. In that case, not having a
“certificate of occupancy” will be considered as defi-
ciency in obligations as illustrated in the decision of the
14" Chamber of Court of Appeals dated 02.07.2012 num-
bered 2012/8365 E.ve 2012/9084 K. “The case is about
the cancellation of title deed and reregistration as per the
construction agreement in return for land share between
land owner and contractor. It has been understood that
the contractor have not fulfilled his obligation whole and
dully. However the rate of the deficiency has not been de-
termined. Therefore, by the exploration with attendance
of the experts, the amount of the uncompleted works has
to be determined and after determination of whether the
complete percentages of the construction is acceptable,
time to be given the applicant to stock this price. Also,
having certificate of occupancy is determined as the obli-
gation of the contractor in the construction agreement in
return for land share, the court must have rule after giving
time to the applicant for having certificate of occupancy
and completion of the deficiencies.

In light of these explanations, the essential obligation of
the contractor is the transfer of the work to the landown-
er without any deficiency, in accordance with the proce-
dure and the standard, as determined in the contract.

2. Liability of Loyalty and Care

The duty of loyalty and care of the contractor is stipu-
lated under the Article 471 of the Law no. 6098 as “The
contractor has to perform its obligations as per the duty
of loyalty and care, by taking into consideration the right-
Jful interests of the business owner. In determining the li-
ability of the contractor for his loyalty and care liability, a
prudent contractor who undertakes the works in a similar
field shall take into account the appropriate professional
and technical rules.” In this respect, the contractor is
obliged to investigate whether the appropriate condi-
tions have occurred during the construction of the work,

C. Arsa Sahibinin Paylarin Yiikl_eniciye Satisini
ve Yiiklenicinin Arsa Uzerinde Insaat Yapmay:
Taahhiit Etmesi

Arsa pay1 karsilig insaat sozlesmelerinin uygulamada
en cok rastlanan tiirii olup, taraflarin iki farkh sézlesme
yaptig1 kabul edilmektedir. Nitekim arsa sahibi yiikle-
niciye devredilecek bagimsiz boliimlerin satisim vadet-
mekte, yiiklenici ise ingaat isini gerceklestirmeyi taah-
hiit etmektedir. Bu nedenle uygulamada, her iki tarafin
“satig vaadi s6zlegmesi” ve “ingaat sdzlesmesi” olarak iki
sozlesme akdettigi ve s6z konusu sézlesmeler ile karsi-
likli olarak borg altina girdigi kabul edilmektedir.*

Aciklanan bilgiler 15181nda, arsa pay1 karsilig1 ingaat s6z-
lesmesinin uygulamada karsilagilan en yaygin tiiriiniin,
arsa sahibinin paylar yiikleniciye satmayn, yiiklenicinin
ise arsa iizerinde ingaat igini gerceklestirmeyi taahhiit
etmek suretiyle s6zlesme akdettikleri hal oldugunu soy-
lemek miimkiindiir.

VII. ARSA PAYI KARSILIGI INSAAT SOZLESME-
SINiN HOKOMLERI

A. Yiiklenicinin Borclan
1. Yapiy1 Teslim Borcu

Arsa pay: karsihigl ingaat sozlesmesinin taraflarindan
biri olan yiiklenicinin en 6nemli edimi, s6zlesme ko-
nusu ingaati tamamlayarak arsa sahibine ait olacag: ka-
rarlagtirilan béliimleri usule uygun sekilde teslim etme
borcudur. Isin tesliminin ancak eserin tamamlandig ve
amacina uygun kullanmilabilir sekilde arsa sahibine tes-
lim edildigi hallerde oldugu kabul edildiginden, eksik
olan igin tesliminden bahsedilemeyecektir.*> Bununla
birlikte, arsa pay1 karsilig1 ingaat sdzlesmelerinde yap1
arsatizerine inga edildiginden, kural olarak yiiklenicinin
borcunun, eserin tamamlandiginin arsa sahibine bildi-
rilmesi ile yerine getirildigi kabul edilmektedir.®* Ancak,
eserde yer alan hukuki ya da fiili imkansizliklar nedeniy-
le yapinin arsa sahibi tarafindan kullanilmasi miimkiin
degilse, usuliine uygun sekilde bir teslimin yapildigin-
dan bahsedilmesi de yerinde olmayacaktir.

Uygulamada, teslim halinin sézlesmede belirlendigi
sikca goriilmekte olup, bu hususun en cok rastlanan 6r-
negi “iskanin alinmasi” sartinin sézlesmede belirlenmig
olmasidir. Bu durumda, iskan ruhsati alinmamasinin
yiiklenici bakimindan eksik ifa tegkil edecegine yonelik
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whether the appropriate projects and plans have been
applied for the construction of the work, otherwise they
are responsible for the problems arising from the pro-
jects in question.®*

The duty of care of the contractor can be listed as; liabil-
ity regarding material used in construction, liability due
to the continuing construction under his management,
liability to act in accordance with the warning sent due
to the deficient and noncompliant work.*

Although the Law No. 6098 does not give an explicit reg-
ulation regarding the loyalty obligation of the contrac-
tor, it is accepted in the doctrine that the loyalty liability
will be valid for the contractor in terms of the construc-
tion agreement in return for land share by applying suit-
able provision of the contract of mandate.? Accordingly,
the contractor must perform his duties properly during
the construction of the work and must provide the land-
owner with the necessary information about of the work
and the use of the materials.

olarak Yargitay 14. Hukuk Dairesi'nin 02.07.2012 tarih-
li, 2012/8365 E.ve 2012/9084 K. sayil1 kararinda; “Dava,
arsa sahibi ile yiiklenici arasindaki arsa payt karsiligi
ingaat sozlesmesi geregince yiikleniciden bagimsiz bo-
liim temlik alan davacimin tapu iptali ve tescil istemine
iligkindir. Davali ytiklenicinin arsa payt karsiligt insaat
s6zlesmesi uyarinca ytiklendigi edimlerin bir kismint tam
ve eksiksiz olarak yerine getirmedigi anlagilmaktadir. An-
cak eksik ve aypli is orant belirlenmemistir. Bu nedenle,
uzman bilirkisilerin katilum ile kesif yapilarak dava ko-
nusu taginmazdaki eksik ve ayipli islerin bedelleri sap-
tanmaly, ingaat seviyesinin ylizde olarak katlanilabilir bir
seviyede bulundugunun belirlenmesi halinde bu bedelin
depo ettirilmesi icin davaciya stire verilmelidir. Bunun ya-
ninda, davali taraflar arasinda arsa payt karsilig ingaat
s6zlesmesi uyarmca iskdan ruhsatinin alinmast da ytikle-
nicinin sorumlulugunda oldugundan halefi olan davactya
iskan ruhsati almast icin siire verilerek tiim eksiklikler
giderildikten sonra sonucuna gére bir karar verilmelidir.”
seklinde ifade edilmistir.
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B. Obligations of the Land Owner

Being a bilateral agreement which gives both party ob-
ligations, the landowner also has some liabilities in the
construction agreement in return for land share. They
can be sorted as; (i) liability to deliver the land share and
(ii) liability to perform his obligations necessary for the
construction.

1. Land Owner’s Liability to Deliver Land Shares

In the construction agreement in return for land share,
the land owner’s liability to deliver the land shares can
be realized in stages following the delivery of the con-
struction or taking into account the stages of the con-
struction. In addition, the land owner may establish a

Aciklanan hususlar dogrultusunda, yiikleniciye ait asli
edimin, eserin, sézlesmede belirlenen sekilde, usule ve
fenne uygun olarak, herhangi bir ay1p icermeksizin arsa
sahibine devredilmesi oldugu anlagilmaktadar.

2. Sadakat ve Ozen Borcu

Yiiklenicinin sadakatve 6zen borcu 6098 sayili Kanun'un
471. maddesinde; “Yiiklenici, listlendigi edimlert is sahi-
binin hakli menfaatlerini géozeterek, sadakat ve 6zenle ifa
etmek zorundadir. Yiiklenicinin 6zen borcundan dogan
sorumlulugunun belirlenmesinde, benzer alandaki isle-
ri listlenen basiretli bir yiiklenicinin gostermesi gereken
mesleki ve teknik kurallara uygun davranigt esas alinir.”
seklindeki diizenleme ile ortaya konulmustur. Bu iti-
barla yiiklenici, isin yapimi esnasinda uygun sartlarin
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mortgage in favor of himself, if he delivers the land share
before the construction starts or uncompleted. This
type of delivery in the construction agreement in return
for land share is not a real delivery or sale, rather it is ful-
filling an obligation settled in the agreement.*”

The due date for the land owner’s liability may be de-
cided with the agreement. Lack of any provisions at
that manner, the liability of the land owner will be ef-
fective once the independent parts of the building will
be transferred in accordance with the agreement. This
issue is illustrated in an example case law as; “The con-
struction agreement in return for land share gives both
parties right and responsibilities. Firstly, the land owner -
which is obliged to deliver the land share- will give the title
deed of the land or deed of construction servitude after the
contractor fulfills his obligations. The contractor’s main
liability is to construct the building. And by meaning the
“construction”, the building must be completed in accord-
ance with the science rules and purpose of the building. If
the contractors completes the building under these condi-
tions, may request from land owner the registration at the
time of delivery unless otherwise agreed in the agreement,
or may request before the deliver or at the rate of the com-
pletion of the building when there are provisions in the
agreement.®®

It should be noted that, if the agreement is concluded
as a “turnkey contract”, not-having certificate of occu-
pancy will be a deficiency in terms of the contractor’s
obligation, the liability of the land owner must be rec-
ognized once the certificate of occupancy is acquired by
the contractor.®

2. The Liability of the Land Owner to Fulfill the
Obligations Mandatory for the Construction

Considering that the purpose of the construction agree-
ment in return for land share is the construction of the
land in accordance with the conditions determined in
the contract on the land owner’s land and transfer of the
land shares in return; it will be seen that one of the most
important conditions for the fulfillment of these ele-
ments in the contract is the fact that the construction on
the land is de facto and legally possible. For this reason,
thelandowner must deliver the land in a convenient way
for construction.*® Otherwise, the landowner may be re-
sponsible for the default and responsibility arising from
not delivering the land as required.

olusup olusmadigini, isin yapimina iligkin uygun proje
ve planlarin uygulanip uygulanmadigini aragtirmakla
yiikiimlii olup, aksi halde s6z konusu projelerden dogan
hatalar bakimindan sorumlulugu bulunmaktadir.®*

Yiiklenicinin 6zen borcu; ingaatta kullandig1 malzeme-
ye iligkin 6zen borcu, ingaat1 kendi y6netimi altinda
yliriitmesi nedeniyle olusan 6zen borcu, isin ayiph ve
sozlesmeye aykir1 yapilacaginin éngoriilmesi halinde
arsa sahibi tarafindan isin geregi gibi yapilmasi yoniinde
ileri stiriilecek ihtara uygun sekilde hareket etme borcu
olarak kabul edilmektedir.*®

Her ne kadar 6098 sayil1 Kanun’da yiiklenicinin sadakat
yiikiimliiliigiine iligkin acik bir diizenlemeye ver veril-
memis olsa da doktrinde, vekalet hiikiimleri bakimin-
dan vekile yiiklenen sadakat borcunun arsa pay: kargili-
81 ingaat sdzlesmelerinde yiiklenici yoniinden gecerlilik
arz edecegi kabul edilmektedir.?® Buna goére yiiklenici,
isin yapimi esnasinda iizerine diisen gorevleri gerektigi
sekilde yerine getirmeli ve isin yapilisl, malzemelerin
kullamilis1 gibi hallerde arsa sahibine gerekli bilgileri
vermelidir.

B. Arsa Sahibinin Borgclar

iki tarafa bor¢ yiikleyen sozlesme niteligini haiz arsa
pay1 karsilig1 ingaat s6zlesmelerinde, yiiklenici ile bir-
likte arsa sahibinin de birtakim yiikiimliiliikleri bulun-
maktadir. S6z konusu yiikiimliiliikkler; (i) arsa paylarini
devir borcu ve (ii) ingaatin yapilmasi icin kendisine dii-
sen ylikiimliiliikleri yerine getirme borcu baglig1 altinda
toplanabilecektir.

1. Arsa Sahibinin Arsa Paylarini Devir Borcu

Arsa pay1 kargilig1 insaat s6zlesmelerinde arsa sahibinin
tapuda devir borcu, ingaatin tesliminden sonra ya da in-
saatin geldigi agsamalar dikkate alinmak suretiyle agamali
sekilde gerceklestirilebilmektedir. Bunun yani sira, arsa
sahibinin, taginmazi ingaat baglamadan ya da tamamlan-
madan devretmesi halinde kendi lehine ipotek kurdugu
da uygulama da rastlanan bir durumdur. Arsa pay1 kar-
sihig1 insaat s6zlesmelerindeki bu tiir devirler gercek bir
devir ya da satig islemi olmayip, sdzlesmede taraflarca
belirlenen ise yonelik edimin yerine getirilmesidir.*”

Arsa sahibinin devir borcunun ne zaman dogacagi soz-
lesme hiikiimleri ile belirlenebilir. S6zlesmede bir hii-
kiim bulunmamasi halinde ise, arsa sahibine ait olacak
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However, unless agreed otherwise in the contract, it is
accepted that the projects are prepared and certificate
of occupancy is acquired by the owner of the land. How-
ever, if a proxy is given to the contractor for the transac-
tions, completion of the projects and requiring the cer-
tificates are the contractor’s responsibilities.* This issue
isillustrated in a case law as; “Although there is no explicit
provision in the contract that the construction license will
be taken by the contractor cooperative, it is necessary to
assume that the contractor cooperative has the authority
to obtain a construction permit, as the contractor coopera-
tive is also appointed as a proxy and has the authority to
get construction permits between the authorities.”*?

CONCLUSION

In conclusion, the construction agreements in return
for land share, which are signed by constructor and land
owner to have bilateral obligations, are deemed to be sui
generis agreements since they are not prescribed ex-
plicitly by law. Further, such agreements are defined as
mixed type agreements since they are not formulated by
a law while they have certain features of different typi-
cal agreements and they are characterized as one of the
type of immediate performance agreements. However,
it should be noted that there are some counterviews in
the legal doctrine, and the case law of the Court of Ap-
peals includes the examples to consider the construc-
tion agreements in return for land share as having the
features of continuous and temporary performance
agreements.**

Since the construction agreements in return for land
share must be prepared by notary public to be signed by
parties, contrary practice would cause an objection of
non-conformity with the mandatory form of the agree-
ment or courts may take such non-conformity into ac-

bagimsiz béliimlerin s6zlesmeye uygun sekilde teslim
edilmesiyle arsa sahibinin tapu devir borcu muaccel hale
gelmektedir. Bu husus Yargitay emsal bir kararinda da;
“Arsa payi devri karsiligi ingaat yapum sozlesmeleri taraf-
larina karsilikli hak ve bor¢lar yiikler. Oncelikle tizerine
insaat yapilacak arsayt ytikleniciye teslim etmesi gereken
arsa sahibi, ytiklenicinin karst edimini yerine getirmesin-
den sonra da yiikleniciye sozlesmeye uygun arsa veya ku-
rulmussa kat irtifak tapusunu devretmekle yiikiimliidiir.
Yiiklenicinin temel borcu ise eseri(binayt) meydana getir-
mektir. Bir bina ingasindan maksat, o yapinin sozlesmeye,

fen kurallarina ve amacina uygun imal edilmesidir. f§te

yiiklenici bu nitelikleri tastyan bina meydana getirmisse,
s6zlesmede aksine hiikiim bulunmayan hallerde yapinin
arsa sahibine tesliminde, sozlesmede ayrik hiikiim var-
sa teslimden énce ve ancak sozlesme kogullarina uygun
oranda arsa payt veya bagimsiz boliimiin tescilini isteye-
bilir” seklinde ifade edilmistir.*

Belirtmek gerekir ki, sozlesmede “anahtar teslim usulii”

belirlenmesi halinde, yap1 kullanma izninin alinmamaisg
olmasi eksik ifa tegkil edeceginden, arsa sahibinin tapu
devir borcunun ancak yiiklenici tarafindan yap1 kulla-
nim izninin temin edilmesi neticesinde muaccel olacagi
kabul edilmektedir.*

2. Arsa Sahibinin insaatin Yapilmasi icin Kendi
Uzerine Diisen Yiikiimliilikkleri Yerine Getirme
Borcu

Arsa pay1 karsiligl ingaat sézlesmelerinin amacinin, arsa
sahibinin arsasi iizerinde s6zlesmede belirlenen gartla-
ra uygun olarak ingaatin yapilmasi ve karsiiginda arsa
paylarinin devredilmesi oldugu dikkate alindiginda;
sozlesmedeki bu unsurlarin yerine gelmesi bakimindan
en 6nemli sartlardan birinin arsa iizerine ingaat yapila-
bilmesinin fiili ve hukuki olarak miimkiin olmasi oldugu
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count ex officio. However, both legal doctrine and the
case law of Court of Appeals accept that the objections of
non-conformity with mandatory form of the agreement
must be assessed by the courts in accordance with good
faith and equity principles.

In the light of the explanations of the elements and
definitions of such agreements with the legal doctrine
and case law of the Court of Appeals, the construction
agreements in return for land share can be stipulated
as agreements of mixed type and atypical agreements to
impose obligations on both parties. B

goriilecektir. Bu nedenle arsa sahibinin arsayi, ingaat
yapmaya elverisli bir sekilde teslim etmesi gerekmekte-
dir*® Aksi halde arsa sahibinin, arsay: gerektigi sekilde
teslim etmemesinden dogan temerriidii ve sorumlulugu
dogabilecektir.

Bununla birlikte, s6zlesmede aksi kararlagtirilmadikca
projelerin hazirlanmasi ve yap1 izninin alinmasinin arsa
sahibine ait oldugu kabul edilmektedir. Ancak, s6z ko-
nusu iglemlerin tamamlanmasi i¢in yiikleniciye vekalet
verildigi hallerde, projelerin yapilmasi ve ruhsat alin-
mas1 gorevi yiikleniciye ait olacaktir.* Bu husus Yargitay

27 Aydin Zevkliler, Emre Gokyayla,

Borclar Hukuku-Ozel Bore lliskileri, Tercih Kitapevi,
Ankara 2017, . 484.

28 Coskun, Davalar, s. 131.

29 Erman, insaat Sozlesmesi, s 13.

30Isbora, Insaat Sézlesmesi, . 16.

31Erman, insaat_szIesmesl. s13.

32 Kostakoglu, Insaat ve Kat Karsiligi

insaat Sozlesmeleri, s 387.

33 Erman, Insaat Sozlesmesi, s. 34.

K.2017/8768.

34 Karaman, Insaat Sézlesmesi, s. 20.

35 Erman, Insaat Sozlesmesi, s 39-52.

36 Karaman, insaat Sozlesmesi, s 18.

37 Coskun, Davalar, s. 449.

38 Yargitay 14. HD, T. 23.11.2017, E. 2015/6036,

39 Coskun, Davalar, s 450.

40 Erman, Insaat Stzlesmesi, s 55.

41 Coskun, Davalar, s. 440.

42 Yargitay 15. HD, T. 22.11.2012, E. 2012/3776,

K. 2012/735].

43 Erman, “Kat Karsiligi in§aat Sézlesmelerinde
Miiteahhidin Temerriidi Bir I¢tihadi Birlestirme
Kararinin Dustindardakleri”, Istanbul Barosu Dergisi,
Nisan-Mayis-Haziran 1984, Sayi 4-5-6, s. 216-217.
44 Yargttay Ictihadi Birlestirme Btk Genel Kurulu,
T. 25.01.1984, E. 1983/3, K. 1984/1.

GSI 11225




-0>70

12/

tarafindan da; “Sozlesmede insaat ruhsatinin yiiklenici
kooperatif tarafindan alinacagina dair agik bir hiikiim
bulunmamakta ise de, sé6zlesmeyle yiiklenici kooperatif
ayni zamanda vekil tayin edildiginden ve verilen yetkiler
arasinda ingaat ruhsati alma yetkisi de bulundugundan,
insaat ruhsati alma yiikiimliiliigiiniin davalt kooperatife
ait oldugunun kabulii gerekir”** seklindeki aciklamalar-
la ortaya konulmustur.

VIil. SONUC

Netice itibariyle, yiiklenici ve arsa sahibinin kargilik-
Ii edimler yiiklenmek suretiyle akdettikleri arsa pay1
karsilig1 ingaat s6zlesmeleri, kanunda acikea diizenlen-
memis olmalar1 nedeniyle atipik birer sézlesme olarak
kabul edilmektedir. Nitekim s6z konusu sozlesmeler,
dogrudan kanun tarafindan diizenlenmediklerinden
tipik sozlesme tiirlerinin belirgin 6zelliklerine sahip
olmalar1 nedeniyle karma tip s6zlesmeler olarak anil-
makta ve doktrindeki bir gériise gore ani edimli s6zles-
me tiirlerinden biri olarak nitelendirilmektedir. Ancak
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bu noktada belirtmek gerekir ki, doktrinde aksi yonde
goriisler de yer almakta olup,*® Yargitay’in baz kararla-
rinda arsa pay: karsilig1 insaat sdzlesmesinin siirekli ve
gecici karmasig1 edim iceren s6zlesme 6zelligi gosterdigi
yoniindeki ictihatlara yer verilmigtir.**

Arsa pay1 karsilig1 insaat s6zlesmelerinin, noter tara-
findan diizenlenmek suretiyle akdedilmesi gerekmekte
olup, aksi halde sekle aykirilik itiraz ileri siiriilebilecek
ya da bu husus mahkemeler nezdinde re’sen dikkate ali-
nabilecektir. Ancak, sekle aykirihik itirazlarinin mahke-
meler tarafindan diiriistliik kuralina ve hakkaniyete uy-
gun sekilde degerlendirilmesi gerektigi gerek doktrinde
gerekse Yargitay kararlarinda kabul gérmektedir.

Aciklanan hususlar dogrultusunda, isbu caligmada ele
alinan unsur ve tamimlamalar ile doktrin kararlar ve
Yargitay ictihatlari dikkate alinarak, arsa payi ingaat s6z-
lesmelerinin her iki tarafa borg yiikleyen, karma tipli ve
atipik birer s6zlesme oldugunun kabul edilmesi miim-
kiindiir. B
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