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ABSTRACT

Lease Agreements may have legally invalid
provisions in the meaning of law of obliga-
tions and may gain the feature of breaching
the competition rules with ‘non-competition’
clauses. However, when considering the
views in the doctrine, in the meaning of law of
obligations and in the bounds of competition
law, it can be legal and possible, according to
the decisions and guidelines of the Turkish and
English competition authorities.
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OZET

Kira sdzlesmeleri, icerilerine ‘rekabet yasagr
hikumleri konulmasi ile borclar hukuku anla-
minda gecersiz hukimler tasiyabilecek veya
rekabeti ihlal edici 6zellik kazanabilecektir. An-
cak, doktrindeki gortslerin degerlendirimesi
ile borclar hukuku anlaminda ve Turk ve Ingiliz
rekabet otoritelerinin kararlari ve kilavuzlar ile
rekabet hukuku anlaminda hukuki ve imkan da-
hilinde olabilmektedir.

ANAHTAR KELIMELER: Kira S6zlesme-
leri, Rekabet Yasagy, Baglantill Sézlesme Yasa-
g1, Rekabet Kurulu, Ingiliz Rekabet Otoritesi
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I. INTRODUCTION

N RECENT YEARS, COMMERCIAL COMPANIES OPERATING IN
the same market have started to use the lease agree-
ments as a direct or indirect instrument in order to
increase or strengthen their market power. Those
applications have shown themselves in various
ways. For instance, some brands have stipulated in

their lease agreements which they have signed with the

shopping malls, they only shall operate in the relevant
market, otherwise the rent shall be reduced or the sale
of certain products shall be prohibited. Even if competi-
tion prohibitions are included in the lease agreements,
these provisions may be invalid and subject to the pro-
hibition of tied up agreements which will enter into
force in 2020, when the law of obligations is taken into
consideration. In terms of considering the competition
law, Turkish Competition Law does not count the lease
agreements one of the vertical agreements that violate
competition; while the British Competition Authority

(OFT) has clearly stated that the lease agreements may

restrict competition in its Guidelines. For these reasons,

the “non-competition” provisions in the lease agree-
ments may be invalid either in the law of obligations or
the law of competition.

Due to the fact that there is no judicial decision on this
issue because the prohibition of the tied up agreements
will only come into force in 2020, in this article we it try
to clarify the subject in question by referring to the dom-
inant opinion in the doctrine. Moreover, the decisions of
the Competition Authority regarding this subject were
examined and a comparison was made with the guide-
lines published by the British Competition Authority
(OFT) and the approach in Turkish competition law by
stating in which terms and conditions lease agreements
violate the non-competition rules.

THE NON-COMPETETION LIABILITY WITH RE-
SPECT TO THE RENTAL LAW

Prohibition of the Tied Up Contract

The Turkish Code of Obligations No. 6098 (“TCO0O”) en-
tered into force on 1 July 2012. Article 53 of the Law No.
6353 on Amendments to Certain Laws and Decree Laws
and the execution of certain articles of the TCO relat-
ing to the lease agreements were postponed for eight (8)
years (up to 2020), where lessees are merchant and legal
entity’s workplace within the context of the rents. The

1. GiRIS

ON YILLARDA AYNI PAZARDA FAALIYET GOSTEREN

ticari girketler, pazardaki giiclerini artirmak

veya saglamlagtirmak icin kira s6zlesmele-

rini, dogrudan veya dolayl bir ara¢ olarak

kullanmaya baglamigtir. Bu kullanimlar ken-

disini cesitli sekillerde gostermigtir. Ornegin,
bazimarkalar, kimi aligveris merkezlerinde imzaladikla-
11 kira sozlegsmelerine, ilgili pazarda yalnizca kendileri-
nin faaliyette bulunacaklari, aksi takdirde kirabedelinde
indirime gidilecegi yoniinde hiikiimler ekletmis veya ki-
raya veren tarafindan kiraciya baz {iriinlerin satig, kira
sozlesmeleri ile yasaklanmigtir. Kira s6zlesmelerine bu
sekilde rekabet yasaklar: konulsa dahi, bor¢lar hukuku
anlaminda degerlendirildiginde, bu hiikiimlerin, 2020
yilinda yiiriirliige girecek olan baglantil s6zlesme yasa-
g1na tabi olarak gecersiz olmasi s6z konusu olabilecek-
tir. Rekabet hukuku anlaminda degerlendirildiginde ise,
Tiirk rekabet hukuku, kira s6zlegmelerini rekabeti ihlal
edici dikey anlagsmalardan saymasa da Ingiliz Rekabet
Otoritesi (OFT), yayinladig1 kilavuzda, kira sézlesme-
lerinin rekabeti kisitlayabilecegini acikca belirtmigtir.
Bu sebeplerle, kira sdzlesmelerindeki “rekabet yasag1”
hiikiimleri, gerek bor¢lar hukuku gerekse de rekabet hu-
kuku anlaminda gecersiz olabilecektir.

Isbu makalede; baglantili sézlesme yasag1, 2020 yilinda
ylriirliige gireceginden dolay1 bu konuyla ilgili heniiz
verilmig bir yargi karar1 bulunmamas1 sebebiyle, ko-
nuya iliskin doktrindeki agirhikl goériise bagvurularak
konu acikliga kavusturulmaya calisilmigtir. Ayrica, Re-
kabet Kurumunun konuya iligkin vermis oldugu ka-
rarlar iizerinden inceleme yapilmis ve Ingiliz Rekabet
Otoritesi'nin (OFT) yayinlamis oldugu kilavuzda, kira
sozlesmelerinin, hangi sart ve kosullarda rekabeti ihlal
ettigi aktarilarak Tiirk rekabet hukukundaki yaklasim
ile kargilastirma yapilmigtur.

KiRA HUKUKU ACISINDAN REKABET ETMEME
YUKUMLULOGO

Baglantih S6zlesme Yasagi

6098 sayil Tiirk Borclar Kanunu'nun (“TBK”) 1 Tem-
muz 2012 tarihinde yiiriirliige girmigtir. 6353 sayil1 Bazi
Kanun ve Kanun Hitkmiinde Kararnamelerde Degisik-
lik Yapilmasina Dair Kanunun 53. maddesi ile TBK’nin
kira s6zlesmesine iligkin bazi maddelerinin yliriirligi,
kiracisi tacir ve tiizel kisi olan igyeri kiralar1 bakimindan
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Article 340 of the TCO titled as “the Tied Up Contracts”,
hereby has been counted as one of the postponed pro-
visions, and this provision shall be applied on the work-
place lease agreements, where the lessee is a merchant
and legal entity, from 1 July 2020. For this reason, there
is no judicial decision with respect to the prohibition
of the tied up contract yet and in this Article, dominant
opinions in the doctrine are reviewed.

The Article 340, which is a mandatory provision of the
TCO, stipulates that (i) if the establishment or continu-
ation of the lease agreements (ii) with regard to resi-
dential and roofed workplace (iii) is connected to any
liability which is not directly in relation to the usage of
the leased property without the benefit of the lessee, the
contract tied up to the lease agreement shall be deemed
invalid.

i. Lease Agreement with respect to Residence or
Roofed Workplace

The first condition for the implementation of prohibi-
tion of the tied up contracts is that the leased property

sekiz (8) yil siireyle (2020 yilina kadar) ertelenmistir.
TBK’'nin “Baglantili S6zlesme” baglikli 340. maddesi de
ertelenen hiikiimler arasinda sayilmis olup, kiracisinin
tacirler ve tiizel kisiler oldugu isyeri kiralamalarinda
igsbu hiikiim 1 Temmuz 2020 tarihinden itibaren uygu-
lanmaya baslanacaktir. Bu sebeple, baglantili s6zlesme
yasagina iligkin olarak heniiz verilmig bir yarg: karar1
bulunmamakta olup isbu makalede doktrindeki agirhkl
goriiglere yer verilmigtir.

Emredici nitelikte olan TBK’nin 340. maddesi, (i) konut
ve catili igyeri kiralarinda (ii) s6zlesmenin kurulmasi ya
da siirdiiriilmesi, (iii) kiracinin yarari1 olmaksizin, kira-
lananin kullanimiyla dogrudan iligkisi olmayan bir bor¢
altina girmesine baglanmigsa, kirayla baglantil s6zles-
menin gecersiz oldugunu diizenlemektedir.

i. Konut veya Catih isyeri Kiras1 Olmas1

Baglantili s6zlesme yasaginin uygulanabilmesi i¢in ilk
sart konut veya catil bir igyerinin kiralaniyor olmasidir.
Buna gore, arazi veya taginir kiralar1 bakimindan s6z ko-
nusu yasak uygulanamayacaktir.
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shall be a residence or a roofed workplace. Accordingly,
the prohibition in question shall not be applicable to the
lease agreements regarding land or movable rents.

ii. The tied up Contract (Setting a Condition to the
Establishment and/or the Continuation of a Lease
Agreement)

Establishing a separate contract, in addition to the lease
agreement and subjecting the establishment or continu-
ation of the lease agreement to this separate contract, is
the second condition. In other words, if establishment
of a tied up contract is a condition sine qua non for the
establishment of the lease agreement, this situation will
be considered as a tied up contract within the scope of
Article 340 of the TCO.!

ii. Baglantih S6zlesme (Kira Sézlesmesinin Kurul-
masl ve/veya Siirdiiriilmesi icin Sart Kosulmasi)

Kira s6zlesmesinin yani sira ayr1 bir s6zlesmenin ya-
pilmasi ve kira sdzlesmesinin kurulmasinin ya da siir-
diiriilmesinin bu sézlesmeye baglanmig olmasi ikinci
sarttir. Bagka bir deyisle baglantih sdzlesme yapmak,
kira sézlesmesinin olmazsa olmazi ise bu durum TBK
340. maddesi kapsaminda bir baglantili s6zlesme olarak
degerlendirilecektir.!

TBK'nin 340. maddesi “Baglantili S6zlesme” bagligini
tasiyor olsa dahi doktrinde “baglantili sézlesme” ifa-
desinin mehaz diizenlemedeki gibi “her tiirlii hukuki
islem” olarak anlagilmas: daha uygun bulunmaktadir.
Buna gore, TBK 340. madde kapsamindaki baglantili
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Even though the Article 340 of the TCO is titled “tied
up Contract”, the doctrine asserts that it is more ap-
propriate to understand the term of tied up contract
as “all kinds of legal proceedings” as in the reference
code, Swiss Code of Obligations.? Accordingly, for the
implementation of the prohibition of the tied up con-
tract under Article 340 of the TCOQ, it is not necessary
to conclude a separate contract, which requires a condi-
tion for the establishment or the continuation of a lease
agreement. If the establishment or continuation of lease
agreements is essentially bound to the performance of
another act and there is a close connection between this
act and the lease agreement, then the provisions refer-
ring to the tied up contracts shall be applicable.

iii. Lack of Benefit of the Lessee and Undertaking
an Obligation which is not in Direct Relation to the
Usage of the Leased Property

The lessee must be under any liability, which is not in
direct relation to the use of the leased property through
the tied up contracts. In other words, if such liability un-
dertaken by the lessee is related to the direct use of the
leased property, then the Article 340 of the TCO cannot
find a field of application.® Nonetheless, in accordance
with the dominant opinion in the doctrine, it is deter-
mined that in case an another debt obligation within
the scope of lease agreement exists the obligation will
be considered as having a direct relation with the lease
agreement and will not be considered under Article 340
of the TCO.*

In the doctrine, some examples are particularly elabo-
rated with respect to whether there is a direct relation
to the use of the leased property. One of those particular
examples is related to the prohibition of competition.
Accordingly, for the cases where the lessor gives exclu-
sivity to the lessee for the sale of a particular good or ser-
vice, especially in the lease agreements for the shopping
malls, it is the dominant opinion that the non-compete
liability in other lease agreements is directly connected
to the usage of the leased property, in other words, the
prohibition of competition cannot be acknowledged as
atied up contracts.®

ASSESSMENT OF LEASE AGREEMENTS IN TUR-
KISH AND ENGLISH COMPETITION LAW

Due to the exclusivity provisions in lease agreements,
especially the lease agreements for shopping malls, not

sozlesme yasaginin uygulanabilmesi icin kira s6zlesme-
sinin kurulmasi veya siirdiiriilmesini sarta baglayan ayr1
bir s6zlesme yapilmasina gerek bulunmamaktadir. Kira
sozlesmelerinin kurulmasi veya siirdiiriilmesi, olmazsa
olmaz surette bagka bir edimin ifasina baglanmas ise ve
bu edim ile kira sézlesmesi arasinda siki bir bag varsa
yine baglantili s6zlesmeden s6z edilebilecektir.

iii. Kiractmin Yararimin Bulunmamasi ve Kirala-
nanin Kullammmiyla Dogrudan ili§kili Olmayan Bir
Borc Altina Girmesine Baglanma

Kiraci, baglantili s6zlesme ile kiralananin kullanimiyla
dogrudan iligkili olmayan bor¢ altina girmis olmalidir.
Bagka bir deyisle, kiracinin iistlendigi borg, kiralananin
dogrudan kullanimina iligkin ise, TBK 340. madde uygu-
lama alan1 bulamayacaktir.? Bununla beraber doktrin-
deki agirlikh goriise gore, kira sézlesmesinin icerisinde
bir bagka borcun da bulunuyor olmasi halinde karine
olarak bu borcun kira sézlesmesi ile dogrudan bir iligki-
sinin var oldugu kabul edilecek ve bu durum TBK 340.
madde kapsaminda degerlendirilmeyecektir.*

Doktrinde, kiralananin kullanimiyla dogrudan iligkili
olup olmama hususuna iligkin baz1 érnekler iizerinde
ozellikle durulmaktadir. Bu 6érneklerden biri de rekabet
yasagina iligkindir. Buna gore; 6zellikle alig-veris mer-
kezi (“AVM”) kiralamalarinda, kiraya verenin bir kira-
cisina belli bir mal veya hizmetin satilmasi/verilmesine
iligkin olarak miinhasirlik vermis olmasi halinde, diger
kira sézlesmelerinde rekabet etmeme yiikiimliiliigiiniin
diizenlenmesinin kiralananin kullanimiyla dogrudan
iligkili oldugu, yani rekabet yasaklarinin baglantili s6z-
lesme olarak sayilamayacagi goriisii hakimdir.®

KiRA SOZLESMELERININ TURK VE iNGILIZ RE-
KABET HUKUKU ACISINDAN DEGERLENDIRIL-
MESI

Kira s6zlesmelerindeki, (6zellikle AVM kira s6zlesme-
lerine konulan) miinhasirlik hiikiimleri nedeniyle rakip
firmalara AVM yonetimleri tarafindan diikkan/magaza
kiralanmamasi/alan tahsis edilmemesi, rakip firmalar
tarafindan Rekabet Kurulu'na (“Kurul”) bazi bagvuru-
larin yapilmasina sebep olmustur. Kurul, bu bagvurular
ile ilgili kararlarinda, bagvuru konusu s6zlesme/karar/
eylemlerin rekabeti ihlal edip etmedigi ile ilgili olarak,
ozellikle 4054 sayili Rekabetin Korunmas1 Hakkinda
Kanun’un (“4054 Sayili Kanun”) 4. ve 6. maddeleri
cercevesinde degerlendirmelerde bulunmustur.®
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leasing the shops/stores or not allocating the areas by
the administration of shopping malls to the competi-
tors, have caused certain applications to be submitted to
the Competition Board (“Board”) by the competitors.
The Board, in its decisions regarding these applications,
made assessments, especially in the context of Articles 4
and 6 of the Law N0.4054 on the Protection of Compe-
tition (“Law No0.4054”),% as to whether the contracts/
decisions/actions subject to the application are in viola-
tion of competition or not.”

Consideration with respect to Article 4 of the Law
No. 4054

Certain agreements among competitors and vertical
agreements between undertakings at different levels of
production and distribution chain are considered under
Article 4, if they have a restrictive effect on competition.

In order for an agreement to be considered as a viola-
tion of competition as per Article 4 of the Law No. 4054,
the agreement in question, (i) shall be intended to aim
directly or indirectly to prevent, disrupt or restrict com-
petition in a particular market of goods or services, and
(i) must have this effect on such market. Pursuant to the
subparagraph (d) of the same article, it is considered as a
violation of competition that the activities of competing
undertakings are hardened, restricted or the undertak-
ings operating in the market are taken out of the market
through boycotts or other conducts.

In a similar way, in the Board decision dated 07.03.2013
and numbered 13-12/185-99, Burger King allegedly
claimed that Burger King was prevented from operating
in shopping malls by stating that McDonald’s imposes
exclusivity clauses (non-compete liability) in relation to
hamburger sales, made from the red meat, in the lease
agreements signed between some shopping mall admin-
istrations throughout Turkey. In continuation of Burger
King’s claim, it is stated that those lease agreements also
include penalty clauses, against shopping malls, to be
applied in case of breach of such exclusivity clause. Ad-
ditionally, Burger King claimed that each shopping mall
should be defined as a separate geographical market.® In
the aforementioned application, Burger King made an
assessment on the issue that whether lease agreements
have a restrictive effect on competition: “irrespective of
whether the lease agreements are included in the Group
Exemption Communiqué on Vertical Agreements No.
2002/2, there have not been a violation of Article 4 of the

4054 sayili Kanun’un 4. maddesine gore degerlen-
dirme:

Rakipler arasindaki bazi anlagmalar ile iiretim ve dagi-
tim zincirinin farkli kademelerinde yer alan tesebbiisler
arasindaki (dikey) anlagmalar rekabeti sinirlayic etkiler
tasimalari halinde 4. madde kapsaminda degerlendiril-
mektedir.

Bir anlagmanin, 4054 sayili Kanununun 4. maddesi
kapsaminda “rekabetin ihlali” olarak kabul edilebilmesi
icin, s6z konusu anlasmanin belirli bir mal veya hizmet
piyasasinda (i) dogrudan veya dolayli olarak rekabeti
engelleme, bozma ya da kisitlama amacin tagimasi veya
(i) bu etkiyi dogurmasi gereklidir. Ayn1 maddenin (d)
bendine gore; “Rakip tesebbiislerin faaliyetlerinin zor-
lagtirilmas, kisitlanmasi veya piyasada faaliyet gosteren
tesebbiislerin boykot ya da diger davraniglarla piyasa di-
sina cikartilmasi” rekabetin ihlali hali olarak degerlen-
dirilmektedir.

Aym sekilde; 07.03.2013 tarihli ve 13-12/185-99 sayili
Kurul kararinda ise Burger King; McDonald’s’in Tiirkiye
genelinde bazi AVM’ler ile imzaladig kira s6zlesmele-
rinde, kirmizi etten mamul hamburger satigina iligkin
olarak miinhasirhk (rekabet etmeme yiikiimliiliigii)
hitkmiine yer verdigi ve miinhasirligin ihlali halinde
AVM'ler aleyhine uygulanacak cezai sarta yonelik dii-
zenlemelerin bulundugunu belirterek, Burger King’in
faaliyet gostermesinin engellendigini iddia etmistir. Ay-
rica, her bir AVM’nin ayr1 birer cografi pazar’ olarak ta-
nimlanmasi gerektigini belirtmigtir. Burger King, anilan
bagvurusunda, kira sézlesmelerinin rekabeti kisitlayici
etkisinin bulunup bulunmadig hususunda “kira sozleg-
melerinin 2002/2 sayth Dikey Anlasmalara Iliskin Grup
Muafiyeti Teblig’inde yer alip almadigina bakilmaksi-
zin, Kanun’un 4. maddesinin thlal edilmedigine yénelik
olarak” bir degerlendirme yapmigtir. Ardindan Ingiliz
Rekabet Otoritesi'nin [Office of Fair Trading (“OFT”)]
“Kira Sozlesmeleri Kilavuzu”na (“Kilavuz”)® atif yapi-
larak, kira sdzlesmelerinin pazara giris engellerini artir-
masi ile rekabeti engelleme etkisi dogurabilecegi ifade
edilmigtir.’

Ingiliz Rekabet Otoritesi (OFT), Kilavuz'da, kira s6z-
lesmelerinin rekabeti kisitlayabilecegi, engelleyebile-
cegi veya imkansiz kilabilecegini belli sartlar altinda ve
belirli sekillerde miimkiin olabilecegini 6ngérmiistiir.
Buna gore, kisitlamanin rekabeti ihlal edip etmedigi
hususunu degerlendirirken; kisitlamanin amaci, kira
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Law by such lease agreements”. Burger King also stated
that the lease agreements may have a preventive ef-
fect on the competition as they increase the barriers to
market entry with reference to the Land Agreements
Guidelines (“Guidelines”)’ of the British Competition
Authority [Office of Fair Trade (“OFT>)].1°

The British Competition Authority (OFT) has envisaged
in the Guidelines that the lease agreements may restrict,
prevent or impede competition under certain condi-
tions and in certain ways. Accordingly, it is stated that in
assessing the issue whether the restriction violates com-
petition or not, the purpose of the restriction, the rela-
tionship between the parties of the lease agreement and
the main reason for the restriction should be examined.
When assessing whether competition rules are violated,
it will be considered that the situation in which the lease
agreement has not been concluded, creates a more posi-

sozlesmesi taraflar1 arasindaki iligki ve kisitlamanin asil
sebebinin (maksadinin) irdelenmesi gerektigi belirtil-
migtir. Rekabetin ihlal edilip edilmedigi degerlendirilir-
ken ise kira s6zlesmesinin yapilmamig oldugu durumun
“rekabetin aleyhine ihlal edildigini iddia eden” taraficin
daha olumlu bir etki yaratip yaratmadigina bakilacaktir.
Kilavuz’da, kisitlamanin; (i) kira s6zlesmesi taraflarinin
aym pazarda faaliyet gostermesi ve (ii) kiraya verenin,
kira s6zlesmesi akdettigi belli bir piyasa giiciine sahip
olan kiracilarindan birinin ilgili pazardaki giiciinii ko-
rumak, saglamlastirmak veya artirmak icin (a) miinha-
sirlik vermesi veya (b) kiracilarina esit davranmamasi
halinde rekabetin kayda deger bir sekilde ihlaline yol
acabilecegi belirtilmigtir.

Rekabet Kurumu tarafindan yayimlanan 2002/2 sayili
Dikey Anlagmalara iligkin Kilavuz’un “Grup Muafiyeti-
nin Kapsami” baglikl birinci paragrafinda, kira sozles-
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tive effect on “the party claiming a violation of competi-
tion”. According to the Guidelines, it is stated that (i) if
the parties of the lease agreement operate in the same
market, and (ii) in case the lessor, in order to maintain,
strengthen or increase the power of one of its lessees in
the relevant market, (a) gives an exclusivity or (b) does
not act equally to its lessees, the restriction could lead to
a significant violation of the competition. The wording
“lessees” here refers to the lessees that the lessor had
signed a lease agreement with and whom own a certain
market power.

The first paragraph of the “Scope Group Exemption” of
the Communiqué on Vertical Agreements No. 2002/2
published by the Turkish Competition Authority clearly
states that the lease agreements cannot be regarded as
vertical agreements, on the other hand, in the Guide-
lines, The British Competition Authority (OFT) stated
in the Guidelines that a small portion of the lease agree-
ments may lead to violation of competition. In this
respect, it can be said that there are interpretational

melerinin dikey anlagma olarak nitelendirilemeyecegi
acikea belirtilmigken; Kilavuz’da ingiliz Rekabet Otori-
tesi (OFT), yapilan kira s6zlegmelerinin, az bir kisminin,
rekabeti ihlal edebilecegini ifade edilmigtir. Bu dogrul-
tuda, Rekabet Kurumu ve ingiliz Rekabet Otoritesi’nin
(OFT) kira sézlesmelerinin rekabeti ihlal edici 6zellikte
olup olmadig1 hususunda yorum farki bulundugu séyle-
nebilecektir. Ancak, Rekabet Kurumu'nun, 4054 sayili
Kanun’un 4. maddesi kapsaminda olay bazh olarak yap-
t181 degerlendirmeler ile Ingiliz Rekabet Otoritesinin
(OFT), kira s6zlesmelerinin Kilavuz’da sayilan sart ve
sekillerde gerceklesmesi halinde rekabeti ihlal edici
ozellikte olabilecegi yoniindeki 6ngoriisiine benzer de-
gerlendirme kistaslar1 kullandigi goriilmektedir.

Kurul, Burger King'in iddasina karsihk olarak;
McDonald’s tarafindan yapilan “miinhasirlik hitkmii-
niin ad1 gecen AVM’de McDonald’s'in “hizli servis res-
toranlar1 pazarinda miinhasiran faaliyet gosterecegini
ongorerek, satisiin yiiksek olacagi ve bu sebeple AVM
lehine, rayiclerin iizerinde bir kira bedelini kabul ettigi;
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differences between the Turkish Competition Board
and the British Competition Authority with respect to
whether the lease agreements are in violation of compe-
tition. However, there are similarities with regarding to
the evaluation criteria between the Board’s event-based
assessments within the scope of Article 4 of the Law No.
4054 and the OFT’s suggestions that the lease agree-
ments may be in violation of competition, if they occur
in terms and conditions set out in the Guidelines.

The Board, in response to the claim of Burger King,
made an assessment that the exclusivity clause imposed
by McDonald’s in the given shopping mall was not des-
ignated on the purpose of violation in competition with
reference to McDonald’s statement of “McDonald’s
would have exclusively operated in the fast service res-
taurants market with high sales and therefore, it accept-
ed arent price which is above the market price in favour
of the shopping mall, but when Burger King entered
into the relevant shopping mall, the sales of McDon-
ald’s dropped thus it requested a discount on the rent
price from the administration of shopping mall”." In
this context, Burger King’s assessment on that the lease
agreements might lead to violation of the competition,
considering the terms and conditions in the Guidelines,
may be uncompleted.

Consideration According to the Article 6 of the Law
no. 4054

The effects that occur subsequent to the abuse of adom-
inating enterprise, either on its own or through agree-
ments with others are considered within the scope of
Article 6 of the Law no. 4054.

In order for an agreement to be considered in terms of
Article 6 of Law No. 4054, must have two conditions
must exist. The first of these, (i) the enterprise in ques-
tion should be dominant in the market and the second
is that, (ii) this dominant enterprise should have the
intention of abusing its dominant position. In accord-
ance with Article 6 (a) of the Law No. 4054, to prevent,
directly or indirectly, other enterprises in its area of
commercial activities or practices which aim to impede
the activities of the competitors in the market are con-
sidered as abusive practices.

In its decision no 06-90/1145-339, dated 14.12.2006 of
the Board, McDonald’s alleged a violation of Article 6 of
the Act no 4054, when Tepe Nautilus Mall (“Tepe Nau-

Burger King’in ilgili AVM’ye girmesiyle satiglarinin diis-
tiigli ve AVM’den kira bedelinde indirim talep ettigi”°
yoniindeki aciklamasina atif yaparak; McDonald’s'im
kira sozlesmesindeki ilgili miinhasirhk hiikmiiniin re-
kabeti ihlal etme amaciyla tesis edilmedigi yoniinde
bir degerlendirmede bulunmusgtur. Bu kapsamda, Kila-
vuz'daki sart ve sekiller gz 6niine alindiginda, Burger
King tarafindan kira sézlesmelerinin rekabeti ihlal edi-
ci 6zellikte olabilecegi yoniindeki degerlendirme eksik
kalmaktadir.

4054 sayili Kanun’un 6. maddesine gore degerlen-
dirme:

Hakim durumda bir tegebbiisiin tek bagina veya bas-
kalariyla yapacag: anlagmalar araciligiyla hakim duru-
munu koétiiye kullanmasini miiteakip meydana gelen
etkiler, 4054 sayili Kanun’un 6. maddesi kapsaminda
degerlendirilir.

Bir anlagmanin 4054 sayil1 Kanun’un 6. maddesine gére
rekabet ihlalinin miisebbibi olarak degerlendirilebil-
mesi icin iki sartin var olmasi gerekir. Bunlardan ilki,
() inceleme konusu olan tesebbiisiin pazarda hakim
konumda olmasi; ikincisi ise, (if) bu hakim konumdaki
tesebbiisiin, hakim konumunu kétiiye kullanma ama-
cinda olmasidir. 4054 sayil1 Kanun’un 6. maddesinin, (a)
bendine gore, hakim durumdaki tegebbiisiin durumunu
kotiiye kullanma amaciyla, ticari faaliyet alanina bagka
bir tegebbiisiin girmesine dogrudan veya dolaylh olarak
engel olmasi ya da rakiplerinin piyasadaki faaliyetleri-
nin zorlagtirilmasini amaglayan eylemlerde bulunmasi
rekabet ihlali kapsaminda degerlendirilir.

Rekabet Kurulu'nun 06-90/1145-339 sayil1 ve 14.12.2006
tarihli kararinda; Tepe Emlak Yatirim in§aat Ticaret
A.S/nin,(“Tepe Emlak”) sahibi oldugu Tepe Nautilus
Aligveris Merkezinin, (“Tepe Nautilus”) yeme-icme
béliimiinde McDonald’s restorani acilmasini reddetme-
siyle; McDonald’s, 4054 sayili Kanun’un 6. maddesinin
ihlal edildigini 6ne stirmiigtiir.

Anilan bagvuruda Kurul, Tepe Emlak’in so6zlesme yap-
may1 tercih etmeyisini, Tepe Emlak’in McDonalds’1 pa-
zar digina itme niyetiyle hareket etmedigini tespit ede-
rek, gayrimenkul isletmeciligi cercevesinde rasyonel ve
hakl is gerekeelerine baglamistir. Bundan 6tiirii, iddia
edilen hakim durumun kétiiye kullanilmadiginmi vurgu-
lamigtir. Stmirh bir alana sahip yeme-icme boéliimlerinde
yer verilecek restoranlarin se¢iminin, karsilikl pazarhk
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tilus”), owned by Tepe Real Estate Investment Con-
struction Trade Inc. (“Tepe Emlak”) refused McDon-
ald’s to open a restaurant in the food and drink section.

In the aforementioned application, the Board deter-
mined that the reason after Tepe Emlak did not prefer
to enter into a contract, did not arise from the intention
to push McDonald’s out of the market but connected it
to rational and just reasons within the framework of real
estate management business. Hence, the Board empha-
sized that the alleged dominant position was not abused
inthe case. The selection of the restaurants tobe included
in the food and drink section which has a limited area is
shaped by mutual bargaining and the strategic decisions
of the parties and Tepe Nautilus wanted to offer as much
variety as possible in the limited area specified, therefore
did not prefer to have two restaurants of the same type.'?
The British Competition Authority (OFT) also stated
that, in order to provide retail shop / store diversity in
shopping malls and make the malls more attractive for
consumers, restricting the shops of the same kind should
not be considered as a violation of competition.*®

Having said that, the Board, made a remark that Tepe
Emlak is not in a dominant position in the fast-service
restaurants market as claimed by McDonald’s and
stated that even if Tepe Emlak is in a dominant posi-
tion, it is necessary to make an evaluation in the case of
whether or not it is a “mandatory element™* of the food
and drink section of Tepe Nautilus. In this direction, the
Board decided, McDonald’s can exist in the fast service

ve taraflarin stratejik kararlar: sonucunda sekillendigi-
ni; yeme icme béliimii icin, Tepe Nautilus'un belirtilen
smirh alanda miimkiin olan en fazla cesitliligi sunmak
istedigini ve bu sebeple aym tiirden iki restoranin bu-
lunmasini tercih etmedigini belirtmigtir." Ingiliz Reka-
bet Kurulu Otoritesi (OFT) de ayni sekilde AVM’lerdeki
perakende diikkan/magaza cesitliligini saglamak ve
AVMyi tiiketiciler icin daha ¢ekici hale getirmek adina
aymn tiir yelpazesine sahip diikkanlar: kisitladig takdir-
de, bu durumun rekabetin ihlali sayilmayacagini belirt-
migtir."”

Bununla birlikte; Kurul, Tepe Emlak’in, McDonald’s ta-
rafindan iddia edildigi gibi, hizli servis restoranlari paza-
rinda hakim durumda olmadig1 yoniinde degerlendirme
yapmis olup; Tepe Emlak’in hakim durumda olmas: ha-
linde dahi, Tepe Nautilus'un yeme i¢me béliimiiniin “zo-
runlu unsur™? olup olmadig1 noktasinda bir degerlen-
dirme yapilmasi gerektigini belirtmistir. Bu dogrultuda
McDonald’sin Tepe Nautilus’ta faaliyet gostermeden
de hizli servis restoranlar1 pazarinda var olabildigi, bu
sebeple Tepe Nautilus’un zorunlu unsur olarak addedi-
lemeyecegi; olay bakimindan cografi pazarin Tepe Nau-
tilus degil tiim Tiirkiye oldugu yoniinde degerlendirme
yapmistir.* Ingiliz Rekabet Kurulu Otoritesi (OFT) de
yaptig1 degerlendirmede; tesebbiis tarafindan bir alanin
kiralanmasinin, hakim durumda bulunan rakibi tarafin-
dan engellenmesinin rekabeti engelleyip engellemedigi
hususunun; kiralanmaya miisait alanin, ilgili pazardaki
ekonomik aktivitesine ve cografi konumuna bagh oldu-
gunu belirtmigtir.’®

1inceoglu, M, Bas, E. "Kira Hukukunda Baglantil
Stizlesme Yapma Yasagt". Istanbul University Faculty
of Law Journal 70 (2013):
http://dergipark.gov.tr/iuhfm/issue/9187/115138

2 Inceoglu M. (2014), Kira Hukuku (Volume 2).
Ist_anbul: 12 Levha Publications, p:39

3 Inceoglu, M, Bas, E. "Kira Hukukunda Baglantil
Stizlesme Yapma Yasagt". Istanbul University Faculty
of Law Journal 70 (2013), p.168:
http://dergipark.gov.tr/iuhfm/issue/9187/115138

4 Giimiis M.A. (2012), “ Yeni Tiirk Borglar Kanununa
Gére Kira Stizlesmesf, Istanbul:

Vedat Publications, p.50

5 inceoglu M. (2014), Kira Hukuku (Volume 2).
stanbul: 12 Levha Publications, p:43

6 The rental contracts are not only significant for
Articles 4 and 6 of the Law No.4054, but also have a

crucial place under Article 7 with regarding the control

of mergers and acquisitions.

7 In the Communiqué No. 1997/1 on Mergers and
Acquisitions, the relevant geographical market is
defined as “the regions that the undertakings operate
inthe supply and demand of their goods where the
conditions of competition are sufficiently homogenous
and especially the conditions of competition are
considerably different the neighbouring regions.”

8 Land Agreements, The application of competition
law following the revocation of the Land

Agreements Exclusion Order. (March 2011).

London: Office of Fair Trading.

9 Competition Board Decision dated 07.03.2013 and
numbered 13-12/185-99, p. 2, pars. 6and 7.

10 Competition Board Decision dated 07.03.2013 and
numbered 13-12/185-99, p. 3, pars. 14 and 15.

11 Competition Board Decision dated 14.12.2006 and
numbered 06-90/1145-339, p. 4, par. 190.

12 Land Agreements, The application of competition
law following the revocation of the Land Agreements
Exclusion Order. (March 2011).

London: Office of Fair Trading. p.32, par. 4.30.

13 Itis the legal principle that foresees where it is not
possible for a competitor or customer to continue its
activities without benefiting from the factors, which
can be defined as an entity/ facility/ infrastructures,
these factors should be open to sharing mandatorily.
14 Competition Board Decision dated 14.12.2006 and
numbered 06-90/1145-339, p. 4, par. 180.

15 Land Agreements, The application of competition
law following the revocation of the Land Agreements
Exclusion Order. (March 2011). London: Office of Fair
Trading. p.32, pars. 419 and 4.20.
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restaurants market without operating in Tepe Nautilus,
thus Tepe Nautilus cannot be regarded as a necessary
element; and with respect to the case assessed in terms
the geographical market was not only Tepe Nautilus but
the whole of Turkey.”® As well, The British Competition
Authority (OFT), in their evaluation; stated whether the
blocking of an area to be rented by an enterprise by its
dominating opponent, prevents competition or not de-
pends on the economic activity and the geographical lo-
cation of the area available for rent.'

Besides, The British Competition Authority (OFT) also
states: (i) where an enterprise must have access to a
specific area to enter a specific market, to restrict the
enterprise’s access to this area or (ii) where there are re-
strictions due to ground planning, and in case there are
enterprises which cannot perform their activities based
on these restrictions, competition violations between
competitors are possible. In addition, it has been added
that the duration of the rent may also lead to a violation
of competition.

In this context, the assessments of the Board as regards
the violation of competition with a lease agreement by
abusing its dominating situation in the market, regard-
ing the resolution in question within the scope of the
article 6 of the Law No. 4054 share similarities with the
evaluations of the British Competition Authority (OFT)
in the Guidelines. Both sources have an emphasis on the
matter “mandatory element”, the economic activity of
the market and so the geographical market.

ingiliz Rekabet Kurulu Otoritesi (OFT) ayrica (i) bir te-
sebbiisiin belirli bir piyasaya girebilmesi icin belirli bir
alana erisiminin zorunlu oldugu durumlarda, bu tegeb-
biisiin ilgili alana girisinin kisitlanmasi veya (ii) yapilan
yer planlamasindan kaynakl olarak olusan kisitlarin ol-
dugu yerlerde, bu kisitlamadan 6tiirii faaliyetlerini icra
edemeyen tegebbiisler oldugu takdirde rakipler arasin-
daki rekabet ihlalinin kuvvetle muhtemel olabilecegini
soylemektedir. Bunlarla birlikte, kira sézlesmesinin sii-
resinin de rekabetin ihlaline yol acabilecegi eklenmistir.
Bu baglamda, pazardaki hakim durumun kétiiye kulla-
nilarak kira sézlegmesi ile rekabetin ihlal edilmesi hu-
susu ile ilgili olarak Kurul'un ilgili karardaki 4054 sayili
Kanun’un 6. maddesi kapsaminda yapmis oldugu deger-
lendirmeler ile ingiliz Rekabet Kurulu Otoritesi'nin
(OFT) Kilavuz'daki degerlendirmeleri benzerlik tagi-
maktadir. Her iki kaynakta da “zorunlu unsur” hususu-
na, pazarin ekonomik aktivitesine ve dolayisiyla cografi
pazara vurgu yapilmistir.

SONUC

Kira sozlesmelerindeki rekabet etmeme yasaginin kira
hukuku agisindan TBK’nin 340. maddesi kapsaminda
bir baglantili s6zlesme olarak degerlendirilip degerlen-
dirilemeyecegi hususunda, hiikmiin heniiz yiiriirliige
girmemis olmas1 nedeniyle herhangi bir yarg: karari
bulunmadigindan dolayi, doktrindeki goriisler iizerin-
den bir degerlendirme yapilabilmektedir. Doktrindeki
goriise gore, rekabet yasaklar1 kiralanan ile dogrudan
iligkili olarak kabul edildiginden dolay:1 TBK 340. madde

1inceoglu, M, Bas, E. "Kira Hukukunda Baglantil
Stizlesme Yapma Yasagt". Istanbul Universitesi Hukuk
Fakiiltesi Mecmuasi 70 (2013): http://dergipark.gov.tr/
iuhfm/issue/9187/115138

2linceoglu M. (2014), Kira Hukuku (cilt 2). Istanbul: 12
Levha Yayinevi, sf:39

719971 sayili Birlesme ve Devralmalar Hakkinda
Teblig'de ilgili cografi pazar “tesebbuslerin mal

ve hizmetlerinin arz ve talebi konusunda faaliyet
gosterdikleri, rekabet kosullarinin yeterli derecede
homojen ve 6zellikle rekabet kosullart komsu
bélgelerden hissedilir derecede farkli oldugu icin

12 Land Agreements, The application of competition
law following the revocation of the Land Agreements
Exclusion Order. (March 2011). London: Office of Fair
Trading. p.32, par. 4.30.

13 Bir rakip veya musterinin ondan faydalanmaksizin
faaliyetlerini siirdiirmesinin miimkiin olmadigi varlik/

3inceoglu, M, Bas, E. "Kira Hukukunda Baglantil
Stizlesme Yapma Yasagt". Istanbul Universitesi Hukuk
Fakiiltesi Mecmuasi 70 (2013), s.168: http://dergipark.
gov.tr/iuhfm/issue/9187/115138

4 Giimiis M.A. (2012), “ Yeni Tiirk Borglar Kanununa
Gore Kira Sozlesmes, istanbul: Vedat Kitapcilik, s.50
5inceoglu M. (2014), Kira Hukuku (cilt 2). Istanbul: 12
Levha Yayinevi, sf:43

6 Kira sozlesmeleri 4054 sayili Kanun'un sadece 4.

ve 6. maddelerinin yanisira birlesme ve devralmalarin
kontroliine iliskin 7. maddesi bakimindan da énemlidir.

bu bélgelerden kolayca ayrilabilen bolgeler” olarak
tanimlanmistir.

8 Land Agreements, The application of competition
law following the revocation of the Land Agreements
Exclusion Order. (March 2011). London: Office of Fair
Trading.

907.03.2013 tarihli ve 13-12/185-99 sayili Rekabet
Kurulu karari, s. 2, paragraf 6 ve 7.

10 07.03.2013 tarihli ve 13-12/185-99 sayili Rekabet
Kurulu karari, s. 3, paragraf 14 ve 15.
1106-90/1145-339 sayil ve 14.12.2006 tarihli Rekabet
Kurulu karar, s. 4, paragraf 190.

tesis/altyapi olarak tanimlanabilecek unsurlarin belirli
kosullar altinda zorunlu olarak paylasima aciimasini
ongoren hukuki ilkedir.

14 06-90/1145-339 sayili ve 14.12.2006 tarihli Rekabet
Kurulu karari, s. 4, paragraf 180.

15 Land Agreements, The application of competition
law following the revocation of the Land Agreements
Exclusion Order. (March 2011). London: Office of Fair
Trading. p.32, pars. 4.19 ve 4.20.
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CONCLUSION

As there is no judicial decision due to the fact that the
judgment as regards whether or not the non-competi-
tion rule in lease agreements can be regarded as a tied
up contract within the scope of Article 340 of the TCO,
an evaluation can be made pursuant to the opinions in
the doctrine. According to the opinions in the doctrine,
it should not be considered as a tied up contract under
Article 340 of the TCO, since the prohibitions on com-
petition are considered directly related to the leased

property.

In terms of Competition Law, in the evaluations made
in accordance with the Group Exemption Communiqué
on Vertical Agreements numbered 2002/2 which lease
agreements are not considered as tied up contracts, the
Board decided that lease agreements, lessors or lease
tenants whom has exclusivity with the rental contract,
do not violate competition violation under the Law
no.4054 Articles 4 and 6. Even so, in the applications
submitted to the Board refer to the Land Agreements
Guidelines of the British Competition Authority (OFT),
on the purpose to strengthen the claim that the lease
agreements may also restrict competition; it is clearly
written in the said Guidelines that certain conditions
must exist in a lease agreements to violate competition.
In this context, when the conditions in the aforemen-
tioned Guidelines are examined, it can be said that the
approach of the Board and the approach of The British
Competition Authority (OFT) regarding the prohibition
of competition in lease agreements are similar. B
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kapsaminda bir baglantili s6zlegme olarak kabul edilme-
melidir.

Rekabet hukuku acisindan ise, kira sézlegmelerinin di-
key anlagma olarak addedilmedigi 2002/2 sayili Dikey
Anlagmalara iliskin Grup Muafiyeti Teblig’ine uygun
olarak yapmis oldugu degerlendirmelerde Kurul; kira
sozlesmelerinin, kiraya verenin veya kiraya veren ile
akdettigi kira s6zlesmesi ile miinhasirlik alan bagka ki-
racilarin, 4054 sayili Kanun’un 4. ve 6. maddeleri kapsa-
minda rekabeti ihlal etmedigi yoniinde karar vermistir.
Kurul’a yapilan bagvurularda, Ingiliz Rekabet Kurulu
Otoritesi’nin (OFT) Kira Sozlesmeleri Kilavuzu'na, kira
sozlesmelerinin de rekabeti kisitlayabilecegi iddiasinin
kuvvetlendirilmesi amaciyla atif yapilmig olsa dahi, kira
sozlesmelerinin rekabeti ihlal etmesi icin belli sartlarin
mevcut olmasi gerektigi anilan kilavuzda acikca yazil-
mistir. Bu kapsamda, anilan kilavuzdaki sartlar incelen-
diginde, kira sozlesmelerindeki rekabet yasaklar1 hu-
susunda Kurul’un yaklasimi ile Ingiliz Rekabet Kurulu
Otoritesi’nin (OFT) yaklagiminin birbirine benzer oldu-
gu sOylenebilecektir. ®
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