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ABSTRACT

Government provides the requirement for fi-
nancing with public revenues to perform pub-
lic services. For this reason protection of pub-
lic revenues, receiving the relevant revenues
on the right time and complete from relevant
individuals is crucial." As well as there are
several measures taken by the government
via laws for the protection of such public re-
ceivables in order to receive on the right time
and complete, in this study, we shall discuss
the measures set forth by the legislator on The
Law No 6183 such as requesting guarantee,
precautionary distraint and accrual and other
major protection measures for the purpose of
protection of public receivables.

OZET

Devlet, kamu hizmetlerini yerine getirmek icin
gerek duydugu finansmani kamu gelirleri ile
saglamaktadir. Bu nedenle kamu alacaklarini
korumasi, stz konusu alacaklari zamaninda
ve eksiksiz olarak ilgili kisilerden tahsil etmesi
O6nem tasimaktadir.! Devletin, isbu kamu ala-
caklarinin zamaninda ve eksiksiz olarak tahsili
icin kanunlar vasitasiyla almis oldugu bircok
tedbir bulunmakla birlikte, bu calismamizda
6183 Sayill Kanun'da kamu alacaklarinin korun-
mas! amaclyla kanun koyucu tarafindan 6ngo-
rtlen tedbirler olan teminat isteme, ihtiyati ha-
ciz, ihtiyati tahakkuk ve diger baslica korunma
tedbirlerine deginecegiz.
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I. INTRODUCTION

LTHOUGH TAX IS EXPLAINED AS “THE ECONOMIC
values taken by the governments unilater-
ally and based on tax raising power from
persons’ revenues and assets due to cover
the public expenditures”?in literature, gen-
erally tax is the economic value demanded

by the government due to the public services provided.
Tax creates a relationship between the individuals and
the government in order to obtain the relevant econom-
ic values. Therefore, the specification of frame, regula-
tions, provisions and conditions of this relationship
which is resultant accordingly taxes between govern-
ment and persons happen via statutes.

The Law on Collection of Public Claims No 6183 (“The
Law No 6183”) which is published in Official Gazette
numbered 8469 and dated 28.07.1953 is a that consists
collection and pursuance procedure of public claims. In
other words, it is a law brought into force by legislator
and consists heavy conditions, provisions and results in
order to regulate persons’ taxes and funds, court charges
dependent criminal procedure, tax penalty, fine like fun-
damental late fee, interest like accessory public receiva-
bles belong to the state, provincial special administrat-
ing and municipalities and the same administrations
persuance expenses except arising from contracts, torts
and usurpatiens other receivables arise from practicing
public services collection by force.

Although the principles of “justice of taxation” and
“generality of taxation” principles are in among the ba-
sic principles of tax law, also “principle of legality” un-
derlie taxation law.

“Generality of taxation principle” means that each per-
son shall be liable for taxation. Notwithstanding under
“justice of taxation principle” which is one of the other
principles of very high concern in tax law, government
shall be responsible for putting each person through
taxation at the rate of their financial power. In conclu-
sion, according to “principle of legality” which underlie
of tax law, taxes, duties, charges and the same public re-
ceivables are created by financial obligation have to be
enacted only with law.®

ANAHTAR KELiMELER: Kamu Alacakla-
r, Tahsil, Takip, Odeme, Teminat

1. GiRIS

ERGI, LITERATURDE “KAMU GIDERLERINI KARSI-

lamak tizere devletin tek tarafli olarak ve

vergileme yetkisine dayanarak’ kisilerin

gelir ve mallarindan aldigi ekonomik de-

gerler” olarak aciklanmakla birlikte, genel

olarak bakildiginda vergi, devletin verdigi
hizmetler dolayisiyla kigilerden talep ettigi ekonomik
deger olup, s6z konusu ekonomik degerlerin kisilerden
alinmasi icin kisiler ile devlet arasinda bir iligki yarat-
maktadir. Iste devlet ile kisiler arasinda vergi dolayisiyla
meydana gelen bu iligkinin cercevesinin, kurallarinin,
kosullarimin ve sartlarinin belirlenmesi de kanunlar ara-
ciyla olmaktadir.

28.07.1953 tarihli ve 8469 sayili Resmi Gazete'de ya-
yinlanan 6183 Sayili Amme Alacaklarinin Tahsil Usulii
Hakkinda Kanun (“6183 Sayili Kanun”), kamu ala-
caklarinin tahsil ve takip usullerini, bir bagka deyisle
devletin yaptirim giiciinii kullanarak kigilerin devlete,
il 6zel idarelerine ve belediyelere ait vergi, resim, harg,
ceza tahkik ve takiplerine ait muhakeme masrafi, vergi
cezasl, para cezasi gibi asli, gecikme zammy, faiz gibi fer’i
amme alacaklar1 ve ayni idarelerin akitten, haksiz fiil ve
haksiz iktisaptan doganlar disinda kalan ve amme hiz-
metleri tatbikatindan kaynaklanan diger alacaklari ile;
bunlarin takip masraflar1 cebren tahsilini diizenlemek
icin kanun koyucu tarafindan yiiriirliige konmus ve agir
kosul, sart ve sonuclar barindiran bir yasadir.

Vergi hukukunun temel ilkeleri arasinda “vergide ada-
let” ve “vergide genellik” ilkeleri yer almakta olup, ayni
zamanda vergi hukukunun temelini “kanunilik kural1”
olusturmaktadir.

“Vergide genellik ilkesi” herkesin vergi vermekle yii-
kiimlii olmas1 demektir. Buna kargin, vergi hukukunun
o6nem arz eden diger ilkelerden biri olan “vergide adalet
ilkesi” geregince, devlet herkesi mali giicli oraninda ver-
giye tabi tutmakla yiiktimliidiir. Son olarak, vergi huku-
kunun temelini olusturan “kanunilik kurali” uyarinca
resim, vergi, harc ve benzeri kamu alacaklarim olustu-
ran mali yiikiimliiliikler ancak kanunla konulabilmek-
tedir.®
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Il. MEASURES FOR THE PROTECTION OF PUB-
LIC RECEIVABLES

As it is explained above, under the principle of legal-
ity in tax law, financial obligations can only be enacted
by law. The Law No 6183 published in Official Gazette
numbered 8469 and dated 28.07.1953, provides for that
public receivables are privileged and different from oth-
er receivables with the purpose of introducing several
measures so as to strengthen the following up and col-
lecting the receivables. These measures are going to be
discussed below.

A. Request for Guarantee

Despite the fact that public debtor tries several ways
cause loss of public receivables, guarantee relaxes pub-
lic administration and gives security about reaching
receivables. The way of guarantee’s purpose assures the
public receivables with the asset value which is chosen
by public debtor itself against its debt after the demand
of Collection Office.*

Il. KAMU ALACAKLARININ KORUNMASINA YO-
NELIK TEDBIRLER

Yukarida agiklandig: iizere, vergi hukukunun kanunilik
ilkesi geregince, ancak kanunlar aracilifiyla mali yii-
kiimliiliikkler konulabilmektedir. Amme alacaginin ayri-
calikli ve diger alacaklardan farklilasan yonlerini ortaya
koymak amaciyla 28.07.1953 tarihli ve 8469 sayil1 Resmi
Gazete’de yayinlanarak yiiriirliige konmus olan 6183 Sa-
yili Kanun, bu alacagin takip ve tahsilini giiclendirmek
amaciyla cesitli tedbirler 6ngérmiistiir. Bu tedbirler aga-
g1da ele alinacaktir.

A. Teminat isteme

Teminat, kamu alacag1 kaybina yol agmak i¢in bazi yol-
lar1 deneyen kamu bor¢lusuna karsin kamu alacaklisini
rahatlatan ve alacaga kavusma konusunda giivence veren
bir husustur. Teminat yolunun amaci alacaklinin tahsil
dairesinin istegi iizerine, kamu bor¢lusunun mal varl-
gindaki kiymetlerden kendi sectiklerini borcuna kargilik
gostererek kamu alacagini giivence altina almaktir.*
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According to article 9 of The Law No 618, in the event
of the commencement of the necessary formalities re-
quired for the claim of public receivables within the
scope of article 344 of the Tax Procedure Law governing
the cases where a tax loss fine needs to be applied and
those circumstances within the scope of article 359, a
guarantee is requested by the collection offices over the
amount stated by the tax officers authorized for the tax
investigation according to their first calculations.®

By article 9 of The Law No 6183 written above, in the
evet of a tax loss fine governed in article 344 of The Tax
Procedure Law which is published in Official Gazette
numbered 10705 and dated on 12.01.1961 and the sum-
mugling goverened in article 359 of the same Law State
shall request a guarantee over the officers authorized
according to their first calculations for the purpose of
secure the tax collecting needs to be applied and loss of
taxation on the processes of ex officio and complemen-
tors tax assessment.
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6183 Sayili Kanun'un 9. maddesi uyarinca “213 sayili
Vergi Usul Kanununun 344 {incii maddesi uyarinca ver-
gi z1ya1 cezasi kesilmesini gerektiren haller ile 359 uncu
maddesinde sayilan hallere temas eden bir amme ala-
caginin salinmasi i¢in gerekli muamelelere baglanmig
oldugu takdirde vergi incelemesine yetkili memurlarca
yapilan ilk hesaplara gore belirtilen miktar {izerinden
tahsil dairelerince teminat istenir.”®

Yukarida yer alan 6183 Sayili Kanun’un 9. maddesine
gore, 12.01.1961 tarihli ve 10705 sayil1 Resmi Gazete’de
yaymnlanan 213 sayili Vergi Usul Kanununun 344. mad-
desinde diizenlenen vergi ziyai cezasi ile ayn1 kanunun
359. maddesinde diizenlenen kacake¢ilik suclarinin is-
lenmesi halinde resen ve ikmalen vergi tarhi islemlerin-
de kayba ugratilan verginin ve kesilecek cezanin tahsi-
lini glivence altina almak {izere devlet bor¢ludan yetkili
memurlarca yapilan ilk hesaplara gore belirtilen miktar
tutarinda teminat isteyebilir.
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The cases accepted as guarantee in the scope of The Law
No 6183 are stated restrictively in the article 10 of The
Law No 6183. There under:

* Money,

« Letters of guarantee unlimited in time issued by banks
and special finance institutions,

¢ Government debt securities exported by Undersec-
retariat of Treasury or regulated documents instead of
these

¢ National stocks and bonds to be determined by the
Government (Such stocks and

bonds shall be valued at 15% lower than the closest stock
market value for it to be considered as guarantee)

¢ Moveable and immoveable property provided by the
persons concerned or which have been provided by third
parties in favor of the persons concerned and which
have been seized pursuant to an attachment order by
the creditor public administration can be accepted as a
guarantee.

Posting a guarantee has weighty consequances for pub-
lic debtor. The consequance that results in arising one
of the circumstances requiring of demanding guaran-
tee, implementing precautionary distraint and accrual
about public debtor is the most important one.®

Additionally, in the scope of article 11 on The Law No
6183, those persons who are unable to provide a guar-
antee in accordance with article 10 of the related Law
may show a reputable person as several surety and joint
several debtor. The personal surety shall be established
by means of a notarized agreement in accordance with
conditions to be determined. The acceptance of the per-
sonal surety and the person to give such personal surety
is within the authority of the creditor collection office.
The person providing the surety who has paid the public
debt is given a certificate to such effect.

B. Precautionary Distraint

According to the article 13 of The Law No 6183 “In the
event of the existence of the below, a precautionary at-
tachment may be immediately applied in accordance
with the provisions governing the application of such
attachment upon the decision of the most senior official
of the creditor public administration without being sub-
ject to any time limitation:

6183 Sayi1 Kanun uyarinca teminat olarak kabul edile-
bilecekler 6183 Sayil1 Kanun’un 10. maddesinde tahdidi
olarak belirtilmistir. Buna gore:

e Para,

e Bankalar ve 6zel finans kurumlar: tarafindan verilen
sliresiz teminat mektuplari,

» Hazine Miistesarliginca ihrag edilen Devlet i¢ bor¢lan-
ma senetleri veya bu senetler yerine diizenlenen belge-
ler (Nominal bedele faiz dahil edilerek ihra¢ edilmis ise
bu islemlerde anaparaya tekabiil eden satig degerleri
esas alinir.),

e Hiikiimetce belli edilecek Milli esham ve tahvilat (bu
esham ve tahvilat, teminatin kabul edilmesine en yakin
borsa cetvelleri iizerinden %15 noksaniyla degerlendiri-
lir),

» Tlgililer veya ilgililer lehine ti¢iincii sahislar tarafindan
gosterilen ve alacakli amme idaresince haciz varakasina
miisteniden haczedilen menkul ve gayrimenkul mallar.

teminat olarak degerlendirilebilecektir.

Teminat gosterilmesinin kamu borclusu bakimindan
daha agir sonuclar1 bulunmaktadir. Bu sonuclardan en
onemlisi, teminat istenmesini gerektiren hallerden bi-
rinin ortaya ¢ikmasi, kamu bor¢lusu hakkinda ihtiyati
haciz ve ihtiyati tahakkuk uygulanmasi sonucunu do-
gurmasidir.®

Bununla birlikte 6183 Sayi1 Kanun’un 11. maddesi uya-
rinca, ilgili kanunun 10. maddesine gore teminat sag-
layamayan kigiler muteber bir sahs1 miiteselsil kefil ve
miisterek miiteselsil borclu gosterebilirler. Sahsi kefalet
tespit edilecek sartlara uygun olarak noterden tasdik-
li mukavele ile tesis olunur. Sahsi kefaleti ve gosterilen
sahs1 kabul edip etmemekte alacakl tahsil dairesi muh-
tardir. Amme alacagini 6deyen kefile buna dair bir belge
verilir.

B. ihtiyati Haciz

6183 Sayili Kanun'un 13. maddesi uyarinca “ihtiyati ha-
ciz agagidaki hallerden herhangi birinin mevcudiyeti
takdirinde hicbir miiddetle mukayyet olmaksizin ala-
cakli amme idaresinin mahalli en biiyiik memurunun
karariyla, haczin ne suretle yapilacagina dair olan hii-
kiimlere gore, derhal tatbik olunur:
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1. If the events requiring the giving of a guarantee in
accordance with article 9 exist,

2. If the debtor does not have a fixed residence,

3. If the debtor has run away or if there is a possibil-
ity of the debtor running away, or hiding his goods
or resorting to fraudulent means,

4. If the debtor has not provided a guarantee or a
surety despite having been asked to do so or if the
debtors offer to provide a personal surety has not
been accepted or if the person who the debtor has
shown as surety has not been accepted,

5. If the debtor who has been requested to make a
wealth declaration has not done so within the re-
quested time period or has not made a complete
declaration,

6. If a public case has been initiated for any act ne-
cessitating the imposition of fine, irrespective of the
granting of a final judgment,

7. If there are circumstances which require the ap-
plication of articles 27,29 and 30 of this law to the as-
sets which form the subject matter of a transaction
or disposition the cancellation of which is sought or
if such assets have been disposed off which require
the application of this law on the assets of the per-
son who has so disposed.”

The distraint which provides security for collection of
the public receivables which will be relased in future
or has not expired yet or has been overdued though it’s
garnishement has not been notified is named as precau-
tionary distraint.®

In the scope of article 14 of The Law No 6183, assets
which have been attached under a precautionary attach-
ment may be released to the debtor upon the depositing
of the value of the assets as guarantee or providing a per-
son with a residence in the same location as the collec-
tion office as surety for their release in cash or in kind
upon request and in the event of the assets having been
attached while in the possession of a third party to the
third person upon the giving of an undertaking deed.’

Precautionary distraint is spaceless in the scope of The
Law No 6183."° Precuationary distraint may be applied

1. 9 uncu madde geregince teminat istenmesini mu-
cip haller mevcut ise,

2. Bor¢lunun belli ikametgahi yoksa

3. Bor¢lu kagcmigsa veya kagmasi, mallarini kacirma-
s1ve hileli yollara sapmasi ihtimalleri varsa,

4. Borcludan teminat gosterilmesi istendigi halde
belli miiddette teminat veya kefil géstermemis ya-
hut sahsi kefalet teklifi veya gosterdigi kefil kabul
edilmemisse,

5. Mal bildirimine ¢agrilan bor¢lu belli miiddet i¢in-
de mal bildiriminde bulunmamig veya noksan bildi-
rimde bulunmugsa,

6. Hiikkiim sadir olmug bulunsun bulunmasin para
cezasini miistelzim fiil dolayisiylaamme davasi acil-
mis ise,

7. Iptali istenen muamele ve tasarrufun mevzuunu
teskil eden mallar, bu mallar elden ¢ikarilmigsa el-
den cikaranin diger mallar1 hakkinda uygulanmak
lizere, bu kanunun 27, 29, 30 uncu maddelerinin
tatbikini icap ettiren haller varsa.””

Ileride tahakkuk edecek veya heniiz vadesi gelmemis
ya da vadesi gectigi halde 6deme emri teblig edilmemis
olan kamu alacaginin tahsil giivenligini saglamak {izere
yapilan haciz, ihtiyati haciz olarak adlandirilmaktadir.®

6183 Sayili Kanun’un 14. maddesi uyarinca, ihtiyaten
haczolunan mallar istenildigi zaman para veya ayin ola-
rak verilmek ve bu hususu temin i¢in mallarin kiymet-
leri depo edilmek yahut tahsil dairesinin bulundugu
mahalde ikametgah sahibi bir sahis miiteselsil kefil gos-
terilmek sartiyla borcluya ve mal {iciincii sahis yedinde
haczolunmugsa bir taahhiit senedi alinarak kendisine
birakilabilir.®

6183 Sayili Kanun’a uyarinca ihtiyati haciz siiresizdir.'
Alacakli amme idaresinin mahalli en biiyitk memurun
karari ile tatbik edilir. Bu gorev, Vergi Dairesi Bagkanlhig:
kurulan yerlerde Vergi Dairesi Bagkanina aittir.

6183 Sayili1 Kanun’un 15. maddesi uyarinca, haklarinda
ihtiyati haciz tatbik olunanlar haczin tatbiki, giyapta
yapilan hacizlerde haczin tebligi tarihinden itibaren 15
giin icinde alacakl tahsil dairesine ait itiraz iglerine ba-
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upon the decision of the most senior offical of the local
creditor public administration. This duty belongs to the
tax office manager of the place where The Tax Office Di-
rectorate was established.

According to the article 15 of The Law No 6183, persons
who have been subject to a precautionary injunction
may object to the cause of the precautionary injunction
to the tax objection commission responsible for the ob-
jections to be raised with the creditor collection office
within 15 days of the application of the precautionary
injunction.”

In the execution of the precautionary distraint; an ac-
tion can be brought against precautionary distraint on
tax court within the 7 days from the receipt of the pre-
cautionary attachment order.

kan vergi itiraz komisyonu nezdinde ihtiyati haciz sebe-
bine itiraz edebilirler."

Ihtiyati haciz tatbikinde; haczin tebligi tarihinden itiba-
ren 7 giin i¢inde ihtiyati hacze karg1 vergi mahkemesin-
de dava acilabilir.

6183 Sayil1 Kanun’un 16. maddesi uyarinca, ihtiyati ha-
ciz ancak haczi koyan merci tarafindan kaldirilir. Thtiya-
tihaczin kaldirilmasi 3 sekilde olabilir:

* Menkul mallar ve sahsi kefalet hari¢ teminat gosteril-
mesi,

o Ihtiyati hacze iligkin nihai yarg1 karar1 veya ihtiyati
hacze konu kamu alacaginin kaldirilmasina iliskin nihai
yargi kararlari,

e 213 sayil1 Vergi Usul Kanunu hiikiimlerine gére hata-
larin diizeltilmesi.
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According to the article 16 of The Law No 6183, pre-
cautionary distraint is canceled by the office which has
given the precautionary distraint order. Canceling the
precautionary distraint can be in 3 ways.

* Providing a guarantee other than movable goods and
personal guarantee.

* Final judgement order related to precautionary dis-
traint or final judgement orders related to canceling the
public receivables which is subject of precautionary dis-
traint

e Reformation under provisions of Tax Procedure Law
no 213.

C. Precautionary Accrual

Precautionary accrual is practicing caution related to
protection of the public receivables. It is implemented

C. ihtiyati Tahakkuk

Ihtiyati tahakkuk amme alacaginin korunmas: ile ilgili
tedbir uygulamasidir. 213 sayili Vergi Usul Kanunu kap-
samina giren bir kisim vergi ve resimler i¢in uygulanir.
Miikelleflerin heniiz tahakkuk etmemis borclarinin
tarh, teblig ve itiraz yollarindan gecmeden (normal ta-
hakkuk yollar1) izlenmeden yapilan iglemdir. Ihtiyati
haciz uygulamasinda hangi miktarda amme alacagi i¢in
haciz uygulanacagin belirtilir.

Ihtiyati tahakkuk isleminin uygulanabilmesi i¢in bir-
takim sebeplerin meydana gelmis olmasi garttir. Bu se-
bepler 6183 Sayili Kanun'un 17. maddesi uyarinca agag-
daki gibidir:

1.13 inciimaddenin 1, 2, 3 ve 5 inci bentlerinde yazili ih-
tiyati haciz sebeplerinden birisi mevcut ise,
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for some of the taxes and duties which are entered on
Taxation Procedure Law No 213. It is an act for tax pay-
er’s debts have not accured yet without pass through de-
scription, notice and objection(normal accrual system)
It describes the quantity of releasing distraint for public
receivables on precautinoary distraint execution.

Several resasons have to be accured for the execution of
precautionary accrual. In the scope of article 17 of The
Law No 6183, these reasons are herein below:

1. If any of the cases for precautionary distraint as pro-
vided under article 13 subclauses 1,2,3 and 5 exist,
¢ Ifthe events requiring for guarantee request in ac-
cordance article 9 exist,
« If the debtor does not have certain residence,
¢ If the debtor run away or if there is a possibility of
the debtor running away or hiding his goods or re-
sorting to fradualent means,
¢ If the debtor who has been requested to make a
wealth declaration has not done so within the re-
quested time period or has not made a complete
declaration,

2. If the follow up has been initiated against tax payer
with the claim of hindering for the collection of public
receivables,

3. In the event of evidence to the effect that enterprise is
collusive and belongs to someone else in reality, provin-
cial treasurer or head of tax office shall give written or-
der about taxpayer’s debts which have not been accrual
are determined and declareted by the office and these
debts’ rising and penalties over the written request of
tax office manager

Precautionary accruals are enforceable for income tax,
corporate tax, value-added tax, stamp tax, inheritance
and transfer tax, special consumption tax, special com-
munication tax, banking and insurance transaction tax
and raises and fines concerning these taxes.

Accrued tax, duty and their raises and fines are not col-
lectible before their legal payment dates. However, pre-
liminary injunction may be enforced for this amount
of public receivables. After the precautionary accrual,
the receivables is accrued according to the relevant tax
code. The difference between the precautionary accrual
and the accrual according to the relevant tax code is cor-
rected considering the special law.

¢ 9 uncu madde geregince teminat istenmesini mu-
cip haller mevcut ise,

* Borclunun belli ikametgahi yoksa

*Borclu kagmigsa veya kagmasi, mallarini kacirmasi
ve hileli yollara sapmasi ihtimalleri varsa,

 Mal bildirimine ¢agrilan bor¢lu belli miiddet i¢in-
de mal bildiriminde bulunmamig veya noksan bildi-
rimde bulunmugsa,

2. Miikellef hakkinda amme alacaginin tahsiline engel
oldugu iddiasiyla takibata girisilmesi

3. Tegebbiisiin muvazaali oldugu ve gercekte bagkasi-
na ait oldugu hususunda deliller elde edilmesi halinde
vergi dairesi miidiiriiniin yazih talebi {izerine defterdar
veya vergi dairesi bagkan1 miikellefin heniiz tahakkuk
etmemis borclarindan Bakanlikca tespit ve ilan edilecek
olanlarla bunlarin zam ve cezalarinin derhal tahakkuk
ettirilmesi hususunda yazili emir verebilir.

Ihtiyati tahakkuk; gelir vergisi, kurumlar vergisi, gecici
vergi, katma deger vergisi, damga vergisi, veraset intikal
vergisi, 6zel tiikketim vergisi, 6zel iletisim vergisi ve ban-
ka ve sigorta muameleleri vergisi ile bunlara ait zam ve
cezalar icin tatbik edilir. Tahakkuk eden vergi, resim ve
bunlarin zam ve cezalar1 kanunlarina gore 6deme za-
manlar1 gelmeden tahsil olunmaz. Ancak bu miktardaki
kamu alacag) icin de ihtiyati haciz tatbik olunur. Ihtiyati
tahakkuktan sonra alacak, ilgili oldugu vergi kanununa
gore tahakkuk ettirilir. Thtiyati tahakkukla ilgili vergi ka-
nununa gore yapilan tahakkuk arasindaki fark, 6zel ka-
nuna gore yapilan tahakkuk dikkate alinarak diizeltilir.

Ihtiyati tahakkuk, kamu alacaginin korunmasiyla ilgili
bir tedbir oldugundan, ancak ihtiyati haciz ile birlikte
uygulama kabiliyeti bulunmaktadir ve ihtiyati tahakkuk
uygulanmasi icin kanunda herhangi bir siire 6ngoriil-
memigtir.2

D. Diger Korunma Hiikiimleri

1. Amme Alacaklarinda Riichan Hakki (Garame-
ten Taksim)

6183 Sayili Kanun’un 21. maddesi uyarinca, “li¢iincii sa-
hislar tarafindan haczedilen mallar paraya cevrilmeden
evvel o mal lizerine amme alacag i¢in de haciz konulur-
sa bu alacak da hacze istirak eder ve aralarinda satis be-
deli garameten taksim olunur.”?
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Due to the fact that precautionary accrual is a measure
about the protection of the public receivables, it can only
be applied together with the precautionary attachment
and the law does not determine a period of time for the
application of the precautionary accrual.'

D. Other Protection Measures

1.Pre-Emptive Rights in Public Receivables ( Pro
rata Split)

According to the article 21 of The Law No 6183, “if an at-
tachment is put for a public receivables over assets at-
tached by third personsbut prior to the liquidating of such
assets, such receivables also participates in the attach-
ment and the liquidation proceeds are split pro rata”.'®

If the payment of all receivables registered in the same
degree is not possible, it is called a pro rata split to make
the payment in proportion with the receivables.'*’® In
this way, even though the collection office participates
to the attachment later, public receivables does not fall
into the line and has a privilege according to the other
demander persons.’® Rights of the pledgees are reserved.
However, public receivables arising from customs du-
ties, building and land taxes and other public receivables
stemming from the real rights over immoveable shall
have priority over the secured creditor in its collection
for such goods or immoveable.

2.Those Responsible for The Deduction And
Payment of The Public Receivables

In the event of real or legal persons who are obliged to
deduct the public receivables from the debtor and pay
it to the collection office not doing so as provided for in
their laws or during the time periods provided in their
laws, the public receivables shall be collected from such
real or legal persons as per the provisions of this law.”

3. Action of Annulement

According to The Law No 6183, so as to ensure the pro-
tection and collection of the public receivables, some
dispositions and transactions of the debtor can be sub-
jected to judicial control and annulment procedure.
However, it is necessary to state that action of annul-
mentis only possible for the dispositions in the adequate
amount that the public receivables cannot be satisfied
by debtor’s properties.’®

Garameten taksim, ayn1 dereceye kayith alacaklarin ta-
maminin 6denmesinin miimkiin olmamas: durumun-
da, 6demenin alacaklar oraninda yapilmasidir.**** Boy-
lece, alacakli tahsil dairesi hacze sonradan katilmasina
ragmen amme alacagi siraya girmemekte, diger alacakli
sahislarin alacagina gore 6ncelik almaktadir.'® Rehinli
alacakhilarin haklar1 mahfuzdur. Giimriik resmi, bina
ve arazi vergisi gibi esya ve gayrimenkuliin aynindan
dogan amme alacaklar: tahsilinde rehinli alacaklardan
evvel gelir.

2. Amme Alacaklarini Kesip Odemek Zorunda
Olanlar

Amme alacagini borclusundan kesip tahsil dairesine
6demek mecburiyetinde olan hakiki ve hitkmi gahislar,
bu vazifelerini kanunlarinda veya bu kanunda belli edi-
len zamanlarda yerine getirmedikleri takdirde, 6den-
meyen alacak bu hakiki ve hitkmi sahislardan bu kanun
hiikiimlerine gore tahsil olunur.”

3. iptal Davalan

6183 Sayil Kanun, kamu alacaklarinin korunmasi ve
tahsilini temin etmek amaciyla bor¢lunun baz tasarruf
ve islemlerinin yargi denetimine tabi tutularak iptali yo-
luna gidebilir. Ancak belirtmek gerekir ki, iptal davasi,
yalnizca, kamu alacaginin bor¢lunun mallari ile kargila-
namayan kismina yetecek miktardaki tasarruflar baki-
mindan acilabilir.”®

Amme bor¢lusunun 6183 Sayili Kanun'un 27. madde-
sinde yer alan Ivazsiz Tasarruflarin Hiikiimstiizl{igii, 28.
maddesinde yer alan bagislama sayilan tasarruflar, 29.
maddesinde yer alan hiikiimsiiz sayilan diger tasarruflar
ve 30. maddesinde yer alan amme alacaginin tahsiline
imkan birakmamak maksadiyla yapilan tasarruflarin ip-
tali icin umumi mahkemelerde dava acilir.

4. ivazsiz Tasarruflarin Hiikiimsiizliigii

6183 Say1l1 Kanun’un 27. maddesi uyarinca, “Amme ala-
cagini 6dememis borc¢lulardan, miiddetinde veya hap-
sen tazyikine ragmen mal beyaninda bulunmayanlarla,
mali bulunmadigini bildiren veyahut beyan ettigi malla-
rin borcuna kifayetsizligi anlagilanlarin 6deme miidde-
tinin bagladig: tarihten geriye dogru iki yil icinde veya
6deme miiddetinin baglamasindan sonra yaptiklar1 ba-
gislamalar ve ivazsiz tasarruflar hiitkiimsiizdiir.”
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An action is brought in ordinary courts about invalid-
ity of dispositions for guarantee is in article 27 of The
Law No 6183, disposition which shall be considered as
donations is in article 28, other dispositions which shall
be deemed null and void is in article 29 and disposition
made with the intention of preventing collection of the
public receivables is in article 30.

4. Invalidity of Dispositions for No Consideration

According to article 27 of The Law No 6183, “donations
and dispositions for no consideration made within two
years going back from the date of payment or made after
the date of payment by debtors who have not paid their
public debt and who have not made a wealth declara-
tion during the time period provided or who have not
made a wealth declaration despite being pressurized by
means of imprisonment or who have stated that they do
not have any wealth or whose wealth is not sufficient to
meet its debt, shall be null and void”."”

Diger bir deyisle, amme alacagini 6dememis amme
bor¢lusu 6deme miiddetinin bagindan geriye dogru iki
yilicinde veya 6deme miiddetinin baglamasindan sonra
yapti81 bagis ve ivazsiz tasarruflar hiikiimsiiz sayilir.

5. Hiikiimsiiz Sayilan Diger Tasarruflar

Amme alacagin1 6demeyen borclulardan miiddetinde
veya hapsen tazyikine ragmen mal beyaninda bulunma-
yanlarla, mal bulunmadigim bildiren veyahut beyan et-
tigi mallarin borcuna kifayetsizligi anlagilanlarin 6deme
miiddetinin bagladi81 tarihten geriye dogru iki y1l icinde
veya 6deme miiddetinin baglamasindan sonra yaptiklar:
tasarruflardan agagida belirtilenler hiikiimsiizdiir:

1. Bor¢lunun teminat géstermeyi evvelce taahhiit etmig
oldugu haller miistesna olmak iizere borglu tarafindan
mevcut bir borcu temin i¢in yapilan rehinler,
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In other words, donations and dispositions for no con-
sidration made within two years going back from the
date of payment or made after the date of payment by
deptors who have not paid his public debt shall be null
and void.

5. Other Dispositions Which Shall Be Deemed
Null And Void

Dispositions made within two years going back from
the date of payment or made after the date of payment
by debtors who have not paid their public debt and who
have not made a wealth declaration during the time pe-
riod provided or who have not made a wealth declaration
despite being pressurized by means of imprisonment
or who have stated that they do not have any wealth or
whose wealth is not sufficient to meet its debt, shall be
null and void:

2. Borca karsilik para veya mutat 6deme vasitalarindan
gayr1 bir suretle yapilan 6demeler,

3. Vadesi gelmemis bir borg i¢in yapilan 6demeler.
6. Sahislarin Hak ve Mecburiyetleri

6183 Sayili Kanun’un 27. maddesinde yer alan Ivazsiz
Tasarruflarin Hitkiimsiizliigli, 28. maddesinde yer alan
bagislama sayilan tasarruflar, 29. maddesinde yer alan
hiikiimsiiz sayilan diger tasarruflar ve 30. maddesinde
yer alan amme alacaginin tahsiline imkan birakmamak
maksadiyla yapilan tasarruflar nedeniyle acilan iptal da-
valarini alacakli amme idaresinin kazanirsa bu muame-
lelerden faydalananlar elde ettiklerini, elden ¢ikarmis-
larsa takdir edilecek bedelini vermeye mecburdurlar.
Bunlar verdikleri seyden dolayr amme idaresinden bir
talepte bulunamazlar.
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1. With the exception of those instances where the debt-
or had undertaken to provide a guarantee, pledges given
by debtor as security for an existing debt,

2. Payments made by means other than cash and other
normally applied payment means for the repayment of
adebt,

3. Payments for a debt which is not due yet,

6. Persons’ Right and Liabilities

If the creditor public administration wins the annul-
ment lawsuit because of invalidity of dispositions for
guarantee is in article 27 of The Law No 6183, disposi-
tion which shall be considered as donations is in article
28, other dispositions which shall be deemed null and
void is in article 29 and disposition made with the inten-
tion of preventing collection of the public receivables is
in article 30, the persons who benefit from these trans-
actions would have to pay the obtained price or pay the
admired price in case not get out of hand.

7. Public Receivables in Liquidation

Liquidators are under the obligation to inform the col-
lection office of the commencement of the liquidation
within 3 days. Liquidators or those responsible for the
conducting of the liquidation may not distribute the lig-
uidation proceeds or make any kind of disposal on such
proceeds prior to the payment of all receivables of the
public administrations or prior to setting such aside for
payment. Otherwise the liquidators or those responsi-
ble for the conducting of the liquidation will be person-
ally and severally liable.

8. Request for The Termination of The
Partnership

In the event there are no assets belonging to the debtor
or such is not sufficient to cover the public receivables
or the guarantees required pursuant to this law are not
provided by the debtor or the partnership, the liquida-
tion of the partnership may be requested in accordance
with the general provisions for the shares of the debtor
in partnerships the capital of which is not divided into
shares for the collection of the public receivables.

9. Public Debts of Limited Liablity Companies

The shareholders of limited liability companies are di-

7. Tasfiye Halinde Amme Alacagi

Tasfiye memurlar tasfiyeye baslandigin ii¢ giin icinde
tahsil dairesine bildirirler. Amme idaresinin her tiir-
lii alacaklarini 6demeden veya 6demek iizere karsilik
ayirmadan tasfiye sonucu elde edilenleri dagitamazlar
veya herhangi bir tasarrufta bulunamazlar. Aksi halde
tahakkuk etmis ve edecek amme alacaklarindan tasfiye
memurlari veya tasfiyeyi yiiriitenler sahsen ve miitesel-
silen mesul olurlar.

8. Ortakligin Feshini isteme

Borcluya ait mal, amme alacagim kargilamiyorsa veya
mal yoksa yahut bor¢lu veya ortaklik tarafindan belirti-
len borg icin 6183 Sayili Kanun’a gére teminat gosteril-
medigi takdirde; bor¢lunun sermayesi paylara boliin-
memis ortakliklardaki hisselerinden amme alacaginin
tahsili icin genel hiikiimler dairesinde ortakligin feshi
istenebilir.

9. Limited Ortakhiklarin Amme Borclan

Limited ortaklari, sirketten tahsil edilemeyen veya edi-
lemeyecegi anlagilan amme alacagindan sermaye hisse-
leri oraninda dogrudan dogruya sorumlu olurlar ve 6183
Sayili Kanun hiikiimleri geregince takibe tabi tutulurlar.
Ortagin sirketteki sermaye payim devretmesi halinde,
pay1 devreden ve devralan sahislar devir oncesine ait
amme alacaklarinin 6denmesinden miiteselsilen so-
rumlu tutulur. Anayasa Mahkemesi Karar1 uyarinca bu
hiikiimler 06.06.08 tarihinden sonra dogan vergi bor¢la-
r1i¢in uygulanabilecektir.

10. Birlesme, Devir, Béliinme ve Sekil
Degistirme

6183 Sayi1 Kanun’un tatbiki bakimindan; iki veya daha
fazla hitkmi sahsin birlesmesi halinde yeni kurulan hiik-
mi sahis, devir halinde devir alan hiikmi gahis, béliin-
me halinde béliinen hiikmi sahsin varliklarim devralan
hitkmi gahislar, sekil degistirme halinde yeni hiitkmi sa-
his eski sekildeki hiikmi sahislarin yerine gecer.

11. Kanuni Temsilcilerin Sorumlulugu

Tiizel kigilerin, kiiciikler ve kisithlarin, vakif ve cemaat-
ler gibi tesekkiillerin, mal varhigindan tahsil edilmeyen
veya tahsil edilemeyecegi anlagilan amme alacaklari,
kanuni temsilcilerin, tiizel kisili§i olmayan tesekkiiller-
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rectly responsible for public receivables which may not
be collected from the company in proportion to their
capital share and shall be subject to follow up as per
the provisions of The Law No 6183. In the event of the
shareholder’s assignment of the share, the persons who
are assignee or assignor are severally liable for payment
of the public debts before assignment. According to The
Constitutional Court Decision, these provisions are
implemented for the tax debts arising after the date of
06.06.2018.

de, tesekkiilii idare edenlerin gahsi mal varhklarindan
tahsil edilir. Tiizel kigilerin tasfiye haline girmis veya
tasfiye edilmis olmalar1 kanuni temsilcilerin tasfiyeye
giris tarihinden 6nceki zamanlara ait sorumluluklarini
kaldirmaz. Amme alacaginin dogdugu ve 6denmesi ge-
rektigi zamanlarda kanuni temsilcilerin farkli sahislar
olmalar1 halinde bu gahislar, amme alacaginin 6denme-
sinden miiteselsilen sorumlu tutulur. Anayasa Mahke-
mesi Karar1 uyarinca bu hiikiim, 06.06.08 tarihinden
sonra dogan vergi borclar icin uygulanir. Temsilciler,

1Ali Sagr, Tiirk Vergi Hukukunda Kamu Alacaklarinin
Korunmasi, Celal Bayar Universitesi Yiiksek Lisans
Tezi, Manisa, 2011.

2 Akif Erginay, Vergi Hukuku, B. 5, Ankara 1976, p.3
3 Prof. Dr. Turgut Akintiirk, Medeni Hukuk,

13" Edition, 2008, p.25

4 Yusuf Yigit, Kamu Alacaklarinin Korunmasi,
istanbul Universitesi Yiksek Lisans Tezi,

istanbul, 2005.

5 Article 9 of The Law No 6183

6 Biilent Demirtasoglu, Tasarrufun Iptali Davasi
(Ozelinde Kamu Alacaklarinin Korunmast Yontemleri,

Denizli, 2011.

Ankara Universitesi, p.64

12 Sarlak p. 66

Pamukkale Universitesi Yiksek Lisans Tezi,

7 Article 13 of The Law No 6183.

8 Mine Uzun Gam, Kamu Alacaginin Korunmasinda
Tasarrufun iptali Davalari, Seckin Yaymevi, p.36

9 Article 14 of The Law No 6183

10 Jale Ceylan Sarlak, Tiirk Vergi Hukukunda
ihtiyati haciz ve ihtiyati tahakkuk p. 105,

11 Article 15 of The Law No 6183

13 Article 21 of The Law No 6183

14 Binnur Celik, Kamu Alacaklarinin Takip ve
Tahsil Hukuku (Vergi icra Hukuku),

Oniki Levha Yayincilik, p.103

15 Murat OZDEN, Kamu Alacaklarinda Riichan
Hakki, Maliye Postasl, 15 Subat 1996, p.84

16 https://alonot.com/amme-alacaklarinin-tahsil-
usulu-hakkinda-kanun-ders-notlari/

Last acces date: 19.10.2018)

17 Article 22 of The Law No 6183

18 Turgut Candan, Aciklamali Amme Alacaklarinin
Tahsil Usulii Hakkinda Kanun, Yetkin Basimevi, p.153
19 Article 27 of The Law No 6183
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10. Mergers and Acquisitions, Separation And
Conversions

For the purposes of the application of The Law No 6183,
new legal entity formed as aresult of the merger of two or
more legal entities, the acquiring company in the event
of an acquisition, the legal entities acquiring the assets
of the company which has been spun off in the event of a
spin off, the new legal entity in the event of a conversion,
shall replace the legal entity which has merged, been ac-
quired, spun off or converted.

11. Liability of Legal Representative

Public receivables which cannot be collected from legal
entities, minors, incapacitated and organizations such
as trusts and congregations shall be collected from per-
sonal assets of the legal representatives and for organi-
zations which do not have a legal identity, public receiv-
ables shall be collected from the personal assets of those
responsible for the management of the enterprise. The
liability of legal representatives prior to the date of liqui-
dation will not be lifted because of the liquidation of le-
gal entities or commencement of a liquidation process.
In the case that legal representatives are different per-
sons when the public receivables is due and shall be paid,
those persons are severally liable from the payment of
the public receivables. This provision is applicable for
the tax debts arising from the date of 06.06.08 according
to the Constitutional Court. The representatives, those
responsible for the management of the enterprise or
representatives may have the right of recourse for the
amounts they have paid according to this provision to
the public debtor. Collection procedure for legal repre-
sentatives start with the serving of the payment order.

tesekkiilli idare edenler veya miimessiller, bu madde
geregince 6dedikleri tutarlar i¢in asil amme bor¢lusuna
riicu edebilirler. Kanuni temsilciler hakkindaki takibe
6deme emri tebligi ile baglanir.

lil. SONUC

Sonuc olarak, devlet tarafindan verilen hizmetlerin kar-
silig1 olarak bireylerden temin edilen alacaklarin kisiler
tarafindan 6denmesini giivence altina almak amaciyla
yiiriirliige konmus olan 6183 Sayil1 Kanun’da diizenle-
nen koruma tedbirlerinin baglicalar1 teminat, ihtiyati
haciz, ihtiyati tedbir ve diger korunma hiikiimlerinden
ibarettir. S6z konusu tedbirler devletin kisilere sundugu
hizmetlerin devamliliginin saglanmasi agisindan 6nem-
li olup, vergide genellik ilkesi geregince herkesten mali
giicii oraninda alinmasi gereken ekonomik degerlerin
devletce alinamamasi halinde uygulama alani bulmak-
tadir. Kamu hizmetlerinin siirekliligi ilkesi, bireylerden
buhizmetlerin karsiliginda hizmetten yararlanan olarak
alinacak karsiligin hizl takip ve tahsilini gerektirmekte-
dir. Bu ihtiyac, bireyin gecici de olsa miilkiyet hakkinin
kullanimini simirlandirdi§indan, éleiiliiliik ilkesine uy-
gun olarak ve ancak kanuni bir dayanakla miimkiindiir.
S6z konusu koruma tedbirleri bu sebeple kanun koyucu
tarafindan tiiketici olarak sayma yolu ile belirlemistir.
Ayricalikl koruma éngoriilen kamu alacaklarinin takip
ve tahsilinde bagvurulan bu yéntemlerden ayr bir usul,
kanunda acikca belirlenmedigi siirece hi¢ kimseye her
ne nam altinda olursa olsun tahakkuk ettirilemez.

1Ali Sagr, Tiirk Vergi Hukukunda Kamu Alacaklarinin
Korunmasi, Celal Bayar Universitesi Yiksek

Lisans Tezi, Manisa, 2011

2 Akif Erginay, Vergi Hukuku, B. 5, Ankara 1976, s.3
3 Prof. Dr. Turgut Akintiirk, Medeni Hukuk,

13. Basim, 2008, 5.25

4 Yusuf Yigit, Kamu Alacaklarinin Korunmas,
istanbul Universitesi Yiksek Lisans Tezi,

istanbul, 2005

5 6183 Sayili Kanun, madde 9.

6 Biilent Demirtasoglu, Tasarrufun iptali Davasi
(Ozelinde Kamu Alacaklarinin Korunmast Yontemleri,

Pamukkale Universitesi Yiksek Lisans Tezi,
Denizli, 201

76183 Sayil Kanun, madde 13.

8 Mine Uzun Gam, Kamu Alacaginin Korunmasinda
Tasarrufun iptali Davalari, Seckin Yayinevi, s. 36
9 6183 Sayili Kanun, madde 14.

10 Jale Ceylan Sarlak, Tiirk Vergi Hukukunda
ihtiyati haciz ve ihtiyati tahakkuk (105 sayfa),
Ankara Universitesi, s. 64.

116183 Sayili Kanun, madde 15.

12 Sarlak, s. 66.

13 6183 Sayil Kanun, madde 21.

14 Binnur Celik, Kamu Alacaklarinin Takip ve
Tahsil Hukuku (Vergi lcra Hukuku), Oniki Levha
Yayincilik, s. 103.

15 Murat OZDEN, Kamu Alacaklarinda Riichan
Hakki, Maliye Postasi, 15 Subat 1996, s. 84.

16 https://alonot.com/amme-alacaklarinin-tahsil-
usulu-hakkinda-kanun-ders-notlari/,

(Cevrimici, 19.10.2018)

17 6183 Sayili Kanun, madde 22.

18 Turgut Candan, Aciklamali Amme Alacaklarinin
Tahsil Usulti Hakkinda Kanun, Yetkin Basimevi, s. 153.
19 6183 Sayil Kanun, madde 27.
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lil. CONCLUSION

As a result, main protection measures regulated un-
der the Law number 6183 which is brought into force
to ensure the payment of the receivables provided by
persons in return for services given by the government,
consist of guarantee, precautionary attachment, pre-
liminary injunction and other provisional measures.
While the relevant measures are important for the
continuity of the public services, they obtain an appli-
cation area in case of the failure of receiving economic
costs which shall be collected by everyone in propor-
tion to their financial power according to the princi-
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ple of tax generality. The principle of continuity of the
public services requires quick proceeding and collec-
tion of the receivables in return for these services as
beneficiaries. Due to the fact that it restricts the right
of property of individuals, this necessity is only possi-
ble within the legislatorial basis and if it is suitable to
the principle of proportionality. It is the reason that
the aforesaid precautionary measures are determined
numerus clausus by the law maker. A different proce-
dure cannot be settled to anyone under any name other
than these methods applied for the proceeding and col-
lection of the public receivables provided with privi-
leged protections.
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